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PERRIN  y.  PERRIK— D.  1. 


f  On  the  Jidmisnon  qfthe  Libel.  J 

The  wife's  incontinence  in  her  tingle  state  not  pleadable  in  the  Jirtt  butance  hj 
the  hasbandt  in  a  suit  for  a  separation  J  menea  et  thoro,  by  reason  of  adultery* 
against  the  wife. 

This  was  a  suit  for  a  separation  a  mensa  et  thorOy  by  reason  of  adul- 
tery, promoted  by  William  Perrin  against  his  wife  Frances  Eleanor 
Perrin. 

'  The  three  first  articles  of  the  libel  pleaded,  in  substance,  the  mar- 
ii<^  of  the  parties  on  the  7th  of  April,  1818, — and  their  subsequent 
cohabitation,  as  husband  and  wife,  until  the  26th  of  February,  1820. 
The  fourth  article  then  went  on  to  plead, 

^'  That  on  Saturday  the  said  26th  day  of  February,  in  the  year  1820, 
the  said  William  Perrin  was  informed^  and  it  then  for  the  first  time  came 
to  his  knowled^  that  his  wife  the  said  Frances  Eleanor  Perrin  had, 
previous  to  their  aforesaid  marriage)  carried  on  a  lewd  and  criminal  in- 
tercourse with  a  person  named  ,  by  whom  she  had  become 
regnant,  and  that  she  had  been  deliyered  of  a  male  child,  begotten  on 
er  body  by  the  said  ;  that  she  bad  also,  previous  to  their 
said  marriage,  carried  on  a  like  ihtereourse  with  anoUier  nerson  named 
,  by  whom  she  had  also  be6ome  procnant,  and  that  she  had 
been  delivered  of  a  female  child,  begotten  on  mr  body  by  the  said 

and  that  she  the  said  Frances  Eleanor  Perrin  had,  riace 


I 


her  said  marriage,  continued  to  receive,  from  the  first  of  her  ssid  iMn» 
mours,  an  allowance  of  40/.  pv  ^unum,  and  an  ^owance  of  20/  per 
annum  from  the  second.  That  on  receiving  such  iofinrittatibli^  the  said 
William  Perrin,  in  the  presence  and  hearins  of  ho^HVOtherFnuicesHis- 
lop,  and  others  their  mutual  friends,  charm  h|s  caid  wife  with  the  mis- 
conduct hereinbefbre  pleaded;  the  severd  circumstances  Of  which  she, 
the  said  Frances  Eleanor  Perrin,  then  and  there  admitted  to  be  troOb 
That  the  said  William  Perrin  thereupon  determined  to,  and  did  accord* 
ingly,  separate  himself  from  his  said  wife,  and  on  the  following  Monday, 
the  28th  day  oftfie  said  month  6f  February,  quitted  his  house  in  Pitl*e 
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Place,  leaving  his  said  wife  therein,  and  did  not  return  to  the  same;—* 
that  on  the  13th  day  of  the  month  of  March  following,  a  deed  of  separa* 
tion  was  entered  into,  and  executed,  hy  and  between  the  said  William 
Perrin  on  the  one  part,  and  the  said  Frances  Eleanor  Perrin  and  Franees 
Hislop  on  the  other  part,  \^hereby  it  was  agreed,  that  the  said  William 
Perrin  and  Frances  Eleanor  Perrin  should  live  separate  and  apart  from 
each  other,  and  that  the  said  William  Perrin  should  make  his  said  wife 
an  allowance  of  1/.  11^.  6d.  per  week  for  her  board  and  maintenance:— 
that  the  weekly  allowance  aforesaid  was  regularly  paid  by  the  said  Wil- 
liam Perrin  from  the  time  of  the  execution  of  tiie  said  deed  of  separa- 
tion up  to  Saturday  the  25th  day  of  August  last  (1821)  inclusive,  in  the 
beginning  of  which  month  the  &cts  after  pleaded  first  came  to  the  know- 
le&e  of  the  said  William  Perrin." 

The  subsequent  articles  of  the  libel  pleaded  various  acts  of  adultery 
committed  by  the  wife  after  the  separation,  which,  coming  to  the  hus- 
*  band's  knowledge,  gave  occasion  to  the  present  suit 

Judgment. 

Sir  John  Nicholl. 

The  objections  to  the  admission  of  this  libel  are  confined  to  the  fourth 
article,  which  pleads  the  incontinence  of  the  wife  with  two  persons, 
neither  of  whom  is  an  alleged  adulterer  in  the  cause,  prior  to  the  cele- 
bration of  the  marriage.  It  is  objected,  that  the  marriage  was  a  waiver 
of  all  former  misconduct  on  the  part  of  the  wife ; — ^that  as  no  sentence 
of  separation  can  be  founded  on  the  wife's  incontinence  prior  to  the 
marriage,  it  is  improperly  mixed  up  in  a  suit  which  is  limited,  in  its  ob- 
ject, to  the  obtaining  of  that  sentence;— -and  that  the  effect  of  its  intro- 
duction is  injurious  to  the  wife,  as  diiq)osing  the  Court  to  a  belief  of  those 
charges,  which  being  proved  to  its  satisfaction,  it  is  bound  to  pronounce 
as  prayed  by  the  husband. 

It  is  said,  however,  on  the  other  hand,  that  the  matter  objected  to  is 
pleaded,  not  to  criminate  the  wife,  but  in  apology  for  the  conduct  of  the 
husband — and  to  apprize  the  Court  of  the  fact  that  the  parties  were  livine 
separate  and  apart,  at  the  time  when  the  adultery  in  question  is  alleged 
to  have  been  committed.  But  to  compass  this  last  object,  which  is  all 
that  is  requisitOf  it  will  be  sufficient  if  the  fact  of  separation  be  pleaded, 
generally,  without  a  detail  of  the  circumstances  under  which  that  separa- 
tion was  had.  All  which  it  is  necessary,  and,  therefore,  all  which  it  is 
proper  for  the  Court  to  be  informed  of  is,  that  the  parties,  at  the  time  in 
question,  were  living  separate  by  mutual  consent  If  indeed  the  wife 
should  set  up  a  case  of  desertion  by  the  husband,  without  any  provoca- 
tion on  her  part,  her  antenuptial  misconduct  might  be  fairly  pleaded  ia 
his  justification.  It  might,  possibly,  too,  be  fairly  pleaded  by  the  hus- 
band, responsively  to  the  wife's  libel,  in  a  suit  for  restitution  of  conju- 
gal rights.  But,  in  this  stage,  at  least,  of  the  present  cause,  I  am  of  opi- 
nion that  its  allegation  is  improper,  and,  consequently,  I  direct  the  fourth 
article  of  this  libel  to  be  reformed,  (a)  by  the  omission  of  that  part  of  it 

• 

•  faj  The  article  stood  as  reformed, 

,  *'  That  in  the  month  of  February^  in  the  year  1820,  some  unhappy  differences 
having  arisen  between  the  said  William  Perrin  and  Frances  Eleanor  Perrin  his 
wife,  it  was  mutually  agreed  between  them,  that  they  should  thenceforth  live  se- 
parate and  apart  from  each  other; — and  that  the  said  William  Perrin  should  make 
his  said  wife  an  allowance  of  1/.  lU.  6d»  per  week  for  her  bckardand  maintenance; 
that  accordBiffly,  on  Monday,  the  38th  day  of  February,,  the  said  WiUiamPerrm 
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which  pleads  the  wife's  incontinence  in  her  single  state.  The  wife,  by 
these  means,  is  precluded  from  su£fering  any  injury  by  the  production 
of  extraneous  matter  unfavourable  to  her  defence;  and  even  the  husband 
may  be  ultimately  benefited  in  being  saved  the  expense  of  going  into 
proof  of  facts,  which,  after  all,  may  have  little  bearing  upon  the  real 
question  at  issue  in  this  cause. 

quitted  his  said  house  in  Pitt's  Place,  leaving  his  said  wife  therein,  and  did  not 
return  to  the  same;— that  the  weekly  allowance  aforesaid  was  from  that  time 
regularly  paid  to  the  said  Frances  Eleanor  Perrin  by  the  said  William  Perrin, 
up  to  Saturday,  the  25th  day  of  August  last,  inclusive,  in  the  beginning  of  which 
month  the  facts  after  pleaded  first  came  to  the  knowledge  of  the  said  William 
Perrin.** 

The  omission  of  the  "  deed  of  separation"  in  the  article,  as  reformed,  was  oc- 
casioned by  the  counsel  for  Mrs.  Perrin  insisting  on  its  being  annexed  to  the  libel* 
if  it  were  specifically  pleaded. 


CHICHESTER  v.  The  MARQUESS  and  MARCHIONESS  of 

DONEGAL.— p.  5. 

If  a  party  cited  at  within  the  jurisdiction  of  an  Ecclesiastical  Court,  though 
actually  resident  within  another  jurisdiction,  appear  and  submit  to  the  suit, 
such  original  defendant  {^fortiori  one  cited  to  see  proceedings  by  such  original 
defendant)  is  bound  to  the  jurisdiction. 

Quxre,  whether  a  citation  of  the  wife,  at  the  domicile  of  the  husband,  is  not 
sufficient  to  found  the  jurisdiction  of  the  Court  in  a  suit,  even  of  nullity  of  mar- 
riage against  the  wife,  wheresoever  the  wife  may  be  actually  resident  ? 

Steps  taken  by  the  Judge  k  quo  on  the  same  Court-day,  but  after  appeal  entered; 
and  subsequent  thereto,  but  prior  to  the  service  of  the  inhibition,  and  subse- 
quent to  even  the  service  of  the  inhibition,  the  defendant  not  being  founded  in 
his  first  appeal,  held  to  be  no  attentats. 


PREROGATIVE  COURT  OF  CANTERBURY. 

ROGERS  and  BROWNING  v.  PITTIS.— p.  30. 

A  codicil  operates  as  the  republication  of  that  will  to  which  it  applies;  and,  con- 
sequently, as  the  revocation  of  any  intermediate  wilL 

Judgment. 

Sir  John  Nicholl. 

James  Stephens  the  testator  in  this  cause^  died  on  the  Ilth  of  June, 
1820.  His  iirst  testamentary  paper  before  the  Court,  in  point  of  time, 
is  a  duly  executed  will,  which  is  dated  on  the  30th  of  July,  1814.  The 
substance  of  it  is  a  bequest  of  a  certain  cottage  at  Brook  Green,  of  his 
household  goods,  plate,  and  other  articles,  and  of  a  life  annuity  of  50/. 
to  his  housekeeper  Elizabeth  Vesey.  The  rest  and  residue  c^  his  pro- 
perty, real  and  personal,  are  bequeathed  by  it  to  his  three  nieces,  namely, 
Mrs.  Rogers,  Mrs.  Pittis,  and  Mrs.  Browning — and  Mr.  How  and  Mr. 
New  are  appointed  executors. 

On  the  4th  of  June,  1817,  the  deceased  is  alleged  to  have  executed 
another  will:  the  substance  of  this  will  is  to  give  tihe  whole  of  his  pro* 
perty,  real  and  personal,  to  his  niece,  Mrs.  Fittis>  subject  only  to  the 
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life  annuity  of  50/.  to  Elizabeth  Vesey;  aoid  this  will  appoints  Mr.  Pittiiy 
the  husband  of  the  principal  legatee,  and  Mr.  New,  executors,  to  the  ex- 
clusion of  Mr.  How. 

There  is  also  a  third  instrument  before  the  Court,  which  is  a  codicil 
dated  the  5th  of  June,  1620.  By  that  codicil,  the  deceased  gives  cer- 
tain provisions,  which  were  in  the  house,  and  a  furze-house,  described  as 
standing  near  the  yard  eate,  to  his  housekeeper  Vesey,  the  same  person 
mentioned  in  both  the  tormer  instruments.  This  codicil  is  written  on 
the  lower  part  of  the  third  side,  or  page,  of  the  will  of  1814,  just  below 
the  deceased's  signature,  and  the  subscriptions  of  the  attesting  witnesses. 

The  will  of  1814,  together  with  this  codicil,  is  set  up  on  the  part  of 
the  two  nieces,  Mrs.  Rogers  and  Mrs.  Browning;  the  will  of  1817  is 
propounded  by  the  husband  of  the  third  niece,  Mrs.  Pittis;  and  the 
questions  in  the  cause  for  the  Court  to  determine,  are,  1st,  whether  the 
factum  of  this  last  instrument,  the  codicil  of  June,  1820,  is  sufficiently 
proved:  2d,  with  which  of  the  wills,  being  proved,  is  it  to  be  taken  in 
conjunction. 

Now,  to  prove  this  codicil,  two  witnesses  have  been  examined,  the 
one,  Robert  Rayner,  the  attesting  witness,  the  other  Mr.  James  How, 
the  writer  of  the  codicil,  who  has  renounced  the  executorship  of  the 
will  of  1814,  in  order  to  become  competent  as  a  witness  in  the  cause. 

The  account  of  the  transaction  given  by  Rayner,  a  neighbour  of  the 
deceased,  and  employed  by  the  deceased  in  his  trade,  which  was  that 
of  a  shoemaker,  is  to  this  effect: — He  says  that  he  well  remembers 
being  sent  for  one  morning  to  Farmer  Stephens,  whom  he  found  sitting 
up  in  his  bed,  with  Mr.  How,  also  a  neighbour  and  intimate  acquain- 
tance of  the  deceased,  seated  near  the  bed  side,  at  a  table,  on  which  were 
pens  and  ink,  and  a  written  paper — Vesey,  the  deceased's  housekeeper, 
was  also  present  On  being  introduced  into  the  bed-room,  the  deceased, 
after  the  usual  salutations,  said  to  the  deponent  ^^  I  have  been  adding  to 
my  will,  in  order  to  give  Betty  all  the  provisions  and  cured  meats," 
of  which  there  was  a  great  abundance  at  that  time  in  the  house.  He  al- 
so said,  that  he  should  give  her  one  of  the  furze  houses,  <<  to  be  taken 
over  the  way,"  meaning,  as  the  deponent  understood,  to  a  cottage  on 
the  green,  opposite  his  house.  He  then  observed  that  this  addition  to 
his  will  had  been  written  by  Mr.  How,  and  that  he,  the  deceased,  wish- 
ed the  deponent  to  attest  the  execution  of  it  How,  at  the  same  time* 
observed,  that  he  had  read  over  the  codicil,  which  he  had  just  been 
preparing,  to  the  deceased,  and  that  the  deceased  approved  of  it  The 
deceased  then  executed  the  codicil,  by  putting  his  mark  to  it,  declining 
the  offered  assistance  of  Mr.  How,  and  said  ^<  It  was  all  quite  right~-it 
was  all  very  well,"  and  that  <^he  would  never  make  any  other  altera- 
tion in  his  will."  The  codicil  was  then  subscribed  by  the  deponent  as 
a  witness  to  the  execution  of  it;  after  which  he  retired,  being  desired 
by  the  deceased  to  take  some  refreshment  down  stairs.  He  adds  that 
the  deceased  appeared  in  pretty  good  sph-its,  and  much  better  than  he 
expected  to  find  him,  and  was  of  perfectly  sound  mind,  memory,  and 
understanding.  I  may  just  observe  by  the  way,  that  the  deceased's  ca- 
pacity at,  and  during,  the  premises,  is  admitted  on  all  hands.  There  is 
nothing  in  fact  to  impeach  it;  for  although  he  is  described  as  sitting  up 
in  bed,  supported  by  bolsters,  and  extremely  feeble  in  bodily  healm  at 
the  time  in  question — yet  there  was  nothing  in  the  nature  of  his  disease, 
or  otherwise,  to  occasion  mental  incapacity.     Nor  was  the  deceased  in 
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extremisy  for  he  suirived  this  transaction  of  the  codicil  upwards  of  six 
days. 

Nowy  the  circumstances  deposed  ta  by  this  witness — the  manner  in 
which  Uie  deceased  received  him  on  his  first  introduction — ^his  declared 
knowledge  of  the  contents  of  the  instrument — ^his  expressed  desire  that 
the  witness  should  attest  its  execution — his  mode  of  executing  the  in- 
strument— ^his  declaring  himself  perfectly  satisfied  with  the  contents  of 
it,  and  that  he  would  make  no  other  or  further  additions  to  his  will;  all 
these  circumstances  bring  up  this  case,  completely^  within  the  rules  of 
evidence  of  intention.  This  witness's  account,  if  true,  proves  every 
thing  that  is  necessary  to  establish  the  factum  of  the  codicil;  and,  as  to 
the  truth  of  the  account,  the  credibility  of  this  witness  has  sufiered  no 
attack,  either  in  plea  or  argument,  nor  is  it  liable,  that  I  am  aware  of, 
to  the  slightest  imputation.  ; 

If,  however,  it  were  necessary  that  the  deposition  of  this  witness 
diould  be»  it  is,  corroborated  very  fully  by  that  of  Mr.  How^,  the  other 
party  present  at  the  transaction — for  his  account  of  that  part  of  the  trans* 
aetion  which  occurred  after  Rayner  came  into  the  room,  is  precisely 
aimilar  to  Rayner's  own  account — so  that  there  are  two  witnesses  de* 
posing  together,  and  contesting^  to  the  making  of  this  codicil;  and  sup* 
posing  Mr.  How  to  be  shaken  in  credit  as  a  witness,  still,  upon  his  de* 
position  in  conjunction  with  that  of  Rayner,  by  his  evidence  a5>eorrob* 
orating,  or  corroborated  by,  that  of  Rayner,  ^e  codicil  must  be  held 
sufficiently  proved.  ^ 

Upon  the  question,  however,  of  the  credit  due  to  Mr.  How,  as  a  wit- 
ness, I  can  by  no  means  persuade  myself  to  think  it  materially  afiected.  He 
it  described  as  a  yeoman,  of  considerable  property,  and  great  respecta* 
bility— he  is  an  individual,  in  short,  against  whose  general  character 
there  is  no  impeachment  He  was  the  deceased's  confidential  friend, 
and  the  principal  manager  of  his  afiairs  after  his  brother's  deaths  about 
ten  jears  preceding  his  own — and  he  is  perfectly  disinterested,  as  tak« 
h^  no  benefit  to  himself,  either  under  the  will,  or  the  codidl.  It  is 
Iraey  indeed,  with  all  this,  that  he  has  deposed,  positively,  to  a  fact 
in  the  case,  as  to  which  the  preponderance  of  evidence  satisfies  me  that 
bis  deposition  is  erroneous.  But  the  question,  in  its  bearing  upon  that 
ef  his  general  credibility,  is,  whether  he  has  so  sworn  falsely  and  cor- 
ruptly, or  whether  he  has  so  deposed,  though  in  error,  still  honestly 
and  sincerely.  I  have  no  he»tation  whatever  in  acquitting  him  of  hav- 
ing BO  sworn  corruptly.  It  is  a  mere  collateral  and  immaterial  fact, 
upon  which  the  contradiction  arises,  namely,  whether  the  will,  bearing 
«te  on  the  30th  of  July,  1814,  was  executed  upon  that  day,  or  whe* 
tber  it  was  executed  tlu^  or  four  months  after,  on  a  day  in  the  month 
of  October,  (a)  The  instrument  is  equally  valid  iii  either  case,  and  the 
time  of  execution  has  no  bearing  whatever  upon  the  question  of  its  re« 

(c)  On  irhicb  day,  the  deceased  executed  the  conyeyance  of  an  estate  which 
he  had  previously  sold,  for  1000/.  to  Mr.  Basset,  of  Newport.     The  witness 

S>w)  insisted  that  the  will  was  executed  on  the  same  day  (the  19ih  of  Octo- 
),  and  not  in  July.  He  accounted  for  the  "date"  by  statin^j  that  the  instruc- 
tions were  given,  and  the  will  was  priepared  in  July ;  and  that  it  was  so  dated  by 
Mr.  Worsley,  in  expectation  that  the  deceased  would  have  attended  at  Newport  to 
execute  it  upon  the  SOth  of  that  month ;  that  not  having  done  so,  the  matter 
stood  over  tjll  the  19th  of  October^when  the  will  was  actually  executed  by  the 
daceased;  but  without  the  date,  inserted  as  above,  havbg  first  been  altered. 
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publication  by  the  codicil.  He  had  certainly  deposed,  in  tiiiis  particu- 
lar,  with  a  degree  of  blameable  confidence  in  the  face  of  tlie  instrument 
itselfy  and  the  attesting  witnesses;  but  that  very  confidence  tends  to 
show  his  sincerity — for  he  must  have  been  aware  that  the  three  attest- 
ing witnesses,  supported  by  the  instrument  itself,  might  and  probably 
would  be,  as  they  have,  in  fact,  been,  brought  to  contradict  him. 

But  it  has  been  contended  that,  at  all  events,  this  witness  is  so  inac- 
etirate  and  so  defective,  in  point  of  memory,  that  the  Court  ought  to 
place  no  reliance  upon  him,  even  though  it  should  acquit  him  of  mten- 
tional  falsehood.  This,  however,  is  not  a  sound  argument,  to  that  ex- 
tent at  least,  in  my  judgment.  It  by  no  means  follows,  that  because  a 
witness  is  inaccurate  as  to  the  date  of  a  transaction  which  occurred  six 
years  before  his  examination,  no  reliance  can  be  placed  upon  his  memo- 
ry as  to  /acts  and  circumstances  that  passed  only  as  many  months  be- 
fore; and  which  facts  and  circumstances  must  have  early  become  fixed 
in  his  mind,  by  his  attention  being  called  to  them  in  consequence  of. 
proceedings  to  which  they  almost  immediately  gave  rise.  I  think, 
therefore,  that  I  cannot  reject  the  evidence  of  this  witness  altogether, 
on  the  score  of  inaccuracy  of  deficiency  of  memory. 

The  other  circumstance  objected  to  this  witness  is,  his  having  writ- 
ten receipts  on  the  back  of  his  own  bond  for  1000/.  lent  to  him  by  the 
deceased,  acknowledging  the  payment  of  interest,  and  having  signed 
those  receipts  himself.  But  this  only  proves  to  me,  that  neither  of 
these  parties  were  in  habits  of  business,  and  that  they  were  acting  to- 
wards each  other  with  that  want  of  circumspection,  proceeding  from 
their  mutual  confidence  in  each  other,  which  is  by  no  means  unusual  in 
persons  of  their  class  and  occupation.  The  deceased  is  proved  to  have 
been  a  person  of  very  great  indolence — and  this  witness  signing  the  l{ist 
of  these  receipts  with  the  deceased's  name,  which  has  been  much  in- 
sisted upon,  could  hardly,  by  possibility,  have  been  for  any  purpose  of 
fraud.  There  appears  to  me  no  attempt  whatever  to  imitate  the  de** 
ceased's  hand-writing,  such  as  it  was.  The  bond,  too,  was  to  r^nain 
in  the  deceased's  own  possession — so,  that  this  witness  should  have 
forged  his  signature  at  the  back  of  it — ^that  is,  should  have  placed  it 
there  for  any  purpose  of  fraud — ^is  quite  out  of  the  question.  The  oc- 
currence at  first  sight  may  be  startling  to  those  who  are  accustomed  to 
transact  business  in  a  more  orderly  and  methodical  manner — but  it  is  an 
occurrence  of  no  uncommon  sort,  between  country  farmers — something 
very  similar  to  it  would  have  passed,  between  two  persons  of  this  class, 
no  long  time  back,  under  my  own  eye,  but  for  my  intervention.  I 
think,  therefore,  that  this  objection  does  not  materially  detract  firom  the 
credit  due  to  Mr.  How,  any  more  than  the  preceding  objections — and, 
giving  him  credit,  he  not  only  corroborates,  and  is  corroborated,  by 
the  attesting  witi^ess — ^but  he  speaks  to  the  history  of  the  making  and 
preparing  of  this  codicil  in  a  manner,  which  does  not  leave  a  douot  in 
my  mind  that  it  was  legally  prepared  and  executed^  and  is,  in  itself,  a 
vuid  instrument 

The  codicil  then  being,  in  the  judgment  of  the  Court,  proved,  and 
Falid,  the  next  consideration  is,  with  which  of  the  two  wills  is  it  to 
operate  in  coi^unction  ?  the  will  of  1814,  or  the  will  of  1817. 

Now  this  I  take  solely  to  depend  upon  the  result  of  a  necessary  pre* 
vious  inquiry,  which  is,  to  which  of  these  two  wills  is  the  instrument 
in  question  to  be  taken  as  a  codicil:  For  I  apprehend  the  law  to  be 
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settled,  Isty  that  makins  a  codicil  to  a  will  republishes  that  will;  8d, 
that  the  republication  of  a  former  will  supersedes  one  of  a  later  date, 
and  re-establishes  the  first  If,  therefore,  this  codicil  is  to  be  taken  as 
a  codicil  to  the  will  of  1814,  I  shall  have  no  hesitation  in  pronouncing 
for  it  in  conjunction  with  that  wiU^  notwithstanding  the  intermediate 
will  of  1817. 

First,  then,  I  apprehend  it  to  be  clearly  settled,  that  making  a  codi- 
cil to  a  will,  republishes  that  will — ^that  a  codicil  even  of  personalty,  if 
executed  so  as  to  act  on  the  subject,  that  is,  if  attested  by  three  wit:- 
nesses,  republishes  a  will  of  lands;  so  that  a  will  of  personalty  a  fortiori^ 
or  a  mixed  will  so  far  as  respects  personalty,  is  republished  by  a  eodi«> 
cil,  whether  so  attested  or  not  No  evidence  of  intention  to  republish 
is  requisite,  in  either  case;  the  very  act  of  making  the  codicil,  jmma 
facie  at  least,  infers  the  intention.  It  is  true,  indeed,  that  this  prima 
facie  inference  may  be  rebutted  by  proof,  that  the  act  was  done  by  the 
deceased,  in  error,  or  obtained  from  him,  by  fraud.  So  the  cancella- 
tion of  a  will  may  be  shown  to  have  taken  place  in  error,  or  the  execu- 
tion of  a  new  will  to  have  been  procured  by  fraud.  Prima  facie  at  leasts 
however,  the  making  of  a  codicil  to  a  will,  as  much  republishes  that 
will,  as  a  will  is  revoked,  prima  facie,  by  its  cancellation,  and  as  a  new 
will,  prima  fade,  annuls,  and  makes  void  any  will  of  a  prior  date. 

2.  Secondly,  the  republication  of  a  will  is  tantamount  to  the  making 
of  that  will  de  novo;  it  brings  down  the  will  to  its  own  date,  and  makes 
it  speak,  as  it  were,  at  that  time.  In  short,  the  will  so  republished^ 
is,  to  all  intents  and  purposes,  a  new  will,  (a)  Consequently,  Upon  the 
ordinary  and  universal  principle,  that  of  any  number  of  wills,  tne  last, 
and  newest,  is  that  in  force,  it  revokes  any  will  of  a  date  prior  to  that 
of  the  republication. 

By  the  cases  quoted  of  the  Attorney-General  v.  Downing(ft),  of 
Barnes  v.  Crowe,  I  Ves.  jun.  486,  of  Walpole  v.  Cholmondlely,  7 
Durnford  &  East,  138,  and  &e  rest,  both  these  points  seem  to  be  clear- 
ly established,  in  the  judgments  of  other  Courts.  It  may  be  satisfactory 
to  show,  that  in  a  case  where  the  same  points  fell  under  the  considera- 
tion of  this  Court,  they  were  viewed  in  the  same  light,  and  determined 
upon  the  same  principle. 

I  allude  to  the  case  of  Jansen  and  Field  v.  Jansen,  which  occurred 
here  in  Trinity  Term,  1797,  in  which  case  I  was  of  counsel.  The  de- 
ceased, in  that  case,  had  executed  a  will  dated  on  the  21st  of  July^ 
1792;  he  had  made  another  will  dated  on  the  18th  of  July^  1796;  last- 
ly, there  was  a  codicil  dated  in  March,  1797,  referring,  in  termsj  to 
his  vyill  (not  of  the  twenty-first,  but)  of  the  first  of  July,  1792.  The 
Court  (Sir  William  Wynne),  said,  "  If  the  codicil  of  1797  refer  to  the  for^ 
mer  will  and  not  to  the  latter,  it  revives  the  former.  In  the  case  of  Lords 
Walpole  and  Cholmondely,  it  was  held,  that  parol  evidence  was  inadmissi- 
ble to  show,  that  the  testator  intended  by  his  codicil,  in  which  he  referred 
to  his  last  will  of  1752,  not  to  republish  that  will,  but  to  confirm  his  real 
last  will  of  1756 ;  there  beins  no  latent  ambiguity  as  to  which  of  the  wills 
it  referred  to,  in  the  codicil  itself.  In  the  present  case5  however,  there 
is  some  ambiguity,  in  the  codicil  itself,  as  to  this  point;'for  it  refers,  in 
terms,  to  a  will  of  the  1st  of  July,  1792|  and  there  is  no  will  of  that 

(a)  Vide  Attofney-Gcneral  v.  Heattwell,  AmbL  451. 
its  See  Amb.  $71^  and  cases  there  cited. 
Vol.  1.  3 
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precise  date  extant  But  here,  in  the  first  place,  I  must  observe,  H 
is  much  more  probable  that  the  deceased  should  have  written  the 
"  1st  of  July,  1792,"  in  error  for  the  "21st  of  July,  1792,"  than  that  he 
should  have  written  the  "1st  of  July,  1792,"  in  error,  for  the  "18th 
July,  1796."  The  codicil  is  written  somewhat  inaccurately,  and  bean 
date  only  a  short  time  before  the  deceased's  death.  It  agrees  with  either 
will  in  its  contents,  but  it  was  formed  in  conjunction  with  neither  of 
the  two;  it  is  possible,  therefore,  and  indeed  to  be  presumed,  that  the 
deceased  had  neither  of  the  two  wills  before  him  when  he  drew  up  this 
codicil."  The  Court  then  went  on  to  state  and  examine  the  circumstan* 
ces  of  the  case,  as  disclosed  in  the  evidence,  for  the  purpose  of  deter- 
mining to  which  will  it  was  most  probable  that  the  codicil  should 
refer;  and  having  arrived  at  a  conclusion,  that  it  was  to  be  referred, 
with  much  greater  probability,  to  the  will  of  1792,  than  to  that  of 
1796,  it  proceeded  finally  to  pronounce  for  the  will  of  1792,  in  conjunc- 
tion with  this  codicil,  and  against  the  intermediate  will. 
,  Here,  then,  is  a  case  directly  in  point,  and  under  the  authority  of 
that  case,  I  proceed  to  consider  whether  this  codicil  is  to  be  taken  as 
a  codicil  to  the  will  of  1814,  or  that  of  1817;  and  I  shall  have  no  hesi- 
tation in  pronouncing  for  it  in  conjunction  with  that  will  of  which  it  is 
to  be  taken  oj  a  codicil,  although  this  should  be  the  prior  will  in  point 
of  date,  or  the  will  of  1814,  not  that  of  1817. 

Now,  upon  a  full  review  of  the  case,  what  possible  doubt  can  exist  of 
the  intentional,  as  well  as  actual,  annexation  of  this  codicil  by  the  de- 
ceased, to  the  will  of  1814,  and  not  to  the  will  of  1817  ?  And,  first,  as 
upon  the  face  of  the  several  instruments,  and  without  having  recourse 
to  extrinsic  evidence. 

And  here,  in  the  first  place,  is  the  circumstance  oi  actual  annexation — 
it  is  annexed  to  the  will  of  1814,  in  point  of  fact;  it  is  written  on  the 
very  instrument  itself.  Why,  this  circumstance,  as  observed  by  the 
First  Commissioner  Eyre,  in  the  case  of  Barnes  v.  Crow,  is  powerful  to 
show,  that  it  was  intended  a^  a  codicil  to  the  will  of  1814,  and  to  no 
other  will.  It  is  headed^  "a  codicil  added  to  my  will;"  and  begins, 
"  Furthermore  it  is  my  will,"  &c.  Could  this  be  meant  of  any  other 
will  than  that  upon  which  it  was  written  ?  A  casual  inspection  even  of 
the  two  instruments,  will  render  it  evident  that  any  mistaking  qf  the 
one  will  for  the  other  by  the  deceased,  at  the  execution  of  the  codicil, 
was  hardly  possible.  The  codicil  is  written  towards  the  bottom  of  the 
third  side,  or  sheet,  of  the  one  instrument,  the  will  of  1814.  On  the 
upper  part  of  that  sheet  were,  fairly  and  legibly,  written,  not  only  his 
own  signature,  but  the  subscriptions  of  the  three  attesting  witnesses;  at 
the  head  of  them,  that  of  his  confidential  solicitor,  Mr.  Worsley,  writ- 
ten in  a  larffe  cluuracter.  Why  the  deceased,  when  about  to  execute  this 
codicil,  could  hardly  fail  to  perceive  that  he  was  going  to  execute  a  co- 
dicil written  upon  Mr.  Worsley 's  will,  namely,  the  will  of  1814,  and 
not  written  upon  the  other  will,  that  of  1817,  which  has  no  external  re- 
semblance to  the  former — as  being  written  on  one  side  of  paper  only, 
and  with  much  darker  ink,  and  which  was  subscribed  by  three  persons, 
with  whose  names  the  deceased  could  not  be  familiar,  as  it  does  not  ap- 
pear th^t  he  eyer  saw  either  of  them,  but  upon  the  single  occasion  of 
their  attesting  his  will.  Added  to  this,  I  may  just  observe,  that  it  is  an 
admitted  fact  in  the  cause,  that  the  will  of  1814  was  constantly  in  the 
deceased's  possession;  that  the  will  of  1817  was  taken,  and  kept  posses- 
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Bion  of,  by  Pittis,  and  was  never  in  the  deceased's  custodvj  or  under  bis 
controul,  for  a  single  day.  Lastly,  the  contents  of  the  codicil  agree  with 
those  of  the  first  will,  and  those  of  the  first  will  only;  for  the  furze-house,^ 
bequeathed  to  Vesey  by  it,  is  plainly  an  adjunct  to  the  cottage,  opposite 
the  deceased's  house,  on  Brook  Green;  the  bequest  of  which  cottage  to 
Vesey,  by  the  will  of  1814,  is  revoked  by  the  will  of  1817. 

Now,  I  very  strongly  incline  to  hold  what  has  been  forcibly  argued 
by  one  of  the  counsel,  that  nothing  in  the  shape  of  what  he  has  termed 
mere  inferential  evidence  could  avail,  to  counterweigh  these  strong  pre- 
sumptions, growing  out  of  the  instruments  themselves,  that  the  deceased 
meant  this  as  a  codicil  to  the  will  of  1814,  and  notasacodicil  to  thewill  of 
1817-  But  mere  inferential  evidence  is  all  that  has  been  attempted  to  be 
adduced  by  way  of  countervailing  those  presumptions.  For  what  in  sub- 
stance is  the  case  set  up  by  Mr.  rittis,  the  party  upon  whom,  I  must  ob- 
serve, the  burthen  of  proof  is  clearly  imposed  by  the  circumstances  of 
the  case.  It  is  this:  the  deceased's  augmented  regard  and  affection  for 
him,  and  his  family;  his  diminished  regards,  and  alienated  aflections^  to, 
and  from,  his  other  nieces.  Upon  this  showing,  this  Court  is  asked  to 
infer ^  that  the  deceased  could  not  mean  to  revoke  a  will  by  which  he 
had  given  the  whole  of  his  property  to  Pittis,  and  to  revive  one  in  which 
it  stood  bequeathed  equally  to  Fittis  and  the  other  nieces,  and  upon  this 
inference,  it  is  further  asked  to  pronounce  for  the  will  of  1817. 

I  entertain,  I  repeat,  strong  doubts  whether  this  inference,  if  ever  so 
fairly  raised,  could  enable  me  to  arrive  at  any  such  conclusion  as  that 
which  is  prayed;  and,  in  this  view  of  the  subject,  it  is  perhaps  unneces- 
sary to  travel  further  into  the  circumstances  of  the  case.  But  I  am  un- 
willing to  pass  them  over  altogether,  as  being  of  opinion  that,  upon  the 
result  of  the  whole  evidence,  no  such  inference  as  that  contended  for  on 
the  part  of  Mr.  Pittis,  is  fairly  raised. 

Stephens,  the  deceased,  was  an  opulent  farmer,  living  at  Brook  Green, 
in  the  Isle  of  Wight;  he  was  about  sixty  years  of  age,  and  of  reserved 
habits,  and  suffered  much  from  illness,  being  severely  afflicted  with 
rheumatism.  During  his  brother's  life  he  principally  managed  the  de- 
ceased's concerns;  but  on  the  death  of  his  brother,  which  preceded  his 
own  about  ten  or  eleven  years,  the  management  of  the  deceased's  busi-' 
ness,  and  property,  fell,  considerably,  into  the  hands  of  Mr.  How,  a 
neighbouring  yeoman,  and  much  in  his  confidence,  who  appears  to  have 
served  parochial  offices  for  him,  and,  in  brief,  to  have  done  him  a  va- 
riety of  kindnesses.  The  deceased  himself  was  so  indolent,  as,  during 
his  brother's  life-time,  hardly  ever  to  have  gone  to  Newport,  the  nearest 
market  town;  and  it  seems  that  he  had  not  been  there  for  the  last  four 
or  five  years  of  his  own  life. 

The  deceased  had  made  a  will  in  the  month  of  November,  1813,  dis- 
posing of  the  bulk  of  his  property,  in  a  manner  precisely  similar  to  that 
in  which  it  was  disposed  of  by  the  subsequent  will  of  1814,  before  the 
Court,  namely,  to,  and  equally  between,  his  three  nieces.  He  bequeath- 
ed by  that  will,  an  annuity  of  50/.  as  well  as  his  household  eoods  and 
plate  to  his  old  servant  Vesey,  and  appointed  a  Mr.  New  and  rittis,  his 
executors. 

jn  July,  1814,  the  deceased  made  a  new  will,  beine  the  one  of  that 
date  propounded  in  this  cause.  His  sole  object  in  making  it,  as  spoken 
to  by  Mr.  Worsley,  his  solicitor,  was  to  leave,  in  addition  to  his  for- 
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mer  bequests,  the  cottage  on  Brook  Green,  already  mentioned,  to  Vesey, 
and  to  substitute  Mr.  Howe  for  an  executor,  in  the  room  of  Pittis. 

Now,  from  these  alterations  two  inferences  necessarily  arise;  the  one, 
that  the  deceased's  regard  for  Vesey  was  increasing  at  this  time;  the  other, 
that  his  confidence  in  Pittis  was  diminishing,  for  Pittis  is  displaced  from 
the  executorship,  and  How,  as  I  have  already  said,  is  substituted  in  his 
room.  In  these  testamentary  intentions,  however,  the  deceased  appears 
to  have  persisted  for  nearly  three  years,  till  the  4th  of  June,  1817;  when 
he  is  alleged  tn  have  signed  the  will  propounded  by  Pittis;  a  transaction 
to  the  brief  consideration  of  which  I  now  proceed  to  apply  myself. 

On  the  4th,  then,  of  June,  in  the  year  1817,  Mr.  Pittis  applies  (not 
to  the  gentleman  whom  the  deceased  had  constantly  employed  in  that 
capacity,  but)  to  his  oum  solicitor,  and  instructs  him  to  prepare  a  will, 
aa  for  Uie  deceased  to  execute;  the  purport  of  that  will  being  to  appoint 
himself  an  executor,  and  his  wife  the  sole  legatee  of  the  deceased's  pro- 
perty, real  and  personal,  with  the  single  exception  of  a  life  annuity  of 
50/.  to  Vesey;  a  bequest,  which  it  is  open  to  conjecture,  was  inserted 
purely  for  colour,  and  by  way  of  saving  appearances.  No  time  is  lost 
in  complying  with  Pittis's  instructions,  which  are  reduced  into  a  will  on 
that  very  morning;  and  Pittis  himself  is  the  person  who  conveys  it  to 
the  deceased  for  execution.  The  attesting  witnesses  are  neither  friends, 
or  neighbours,  of  the  deceased,  nor  any  persons  casually  at  hand;  but 
Pittis  sends  into  the  country,  a  distance  of  ten  miles,  for  two  of  his  own 
labourers,  and  his  brother's  shopman,  for  the  express  purpose  of  attest- 
ing the  execution.  Vesey,  the  deceased's  old  confidential  servant,  his 
faithful  housekeeper,  is  left  wholly  in  the  dark  as  to  the  nature  of  this 
transaction — ^whether  it  is  a  will,  or  a  bond,  or  what  it  is,  that  her  mas- 
ter is  to  execute  in  the  presence  of  these  witnesses,  she  is  kept  in  utter 
ignorance  of.  The  will  itself  is  not  read  over  to  the  deceased,  in  the 
presence  of  any  one  of  these  witnesses.  Pittis  is  the  person  all  along 
closetted  with  the  deceased — and  how  he  represented  the  matter  to  him — 
what  he  said,  or  did  not  say, — what  he  did,  or  omitted  to  do — is  matter 
of  mere  conjecture.  He  might  have  read  over  the  will  to  the  deceased, 
but  there  is  no  proof  that  he  did.  The  witnesses  are  then  introduced: 
one  of  them  speaks  to  hearing  the  deceased  desire  them  to  come  in,  and 
**  witness  the  execution  of  his  will: "  one  other  says,  that  he  **  appeared 
to  be  reading  over  the  instrument  (not  specifying  its  nature)  which  he 
subsequently  executed,"  and  that  ^<  he  put  it  down,  and  said  he  was  satis- 
fied with  it "  Other  than  this  there  is  no  proof  that  the  deceased  knew 
that  the  instrument,  which  he  was  about  to  execute,  was  a  will;  still  less 
is  there  any  proof  that  he  knew  what  were  its  contents.  The  formal 
execution  then  takes  place. 

Observations  undoubtedly  might  be  made  upon  the  face  of  that  execu- 
tion; it  might  be  fairly  questioned  whether  it  was,  or  was  not,  such  an 
execution  as  would  amount  to  a  revocation  of  the  will  of  1814,  under 
the  statute  of  Frauds.  But  I  conceive  that  they  are  wholly  uncalled 
for,  and  consequently  that  they  would  be  out  of  their  place,  upon  the 
present  occasion.  It  is  quite  sufficient  for  any  purpose  with  which  I 
am  considering  the  transaction  in  question  to  state,  that  it  is  one,  in  my 
judgment,  of  a  very  unsatisfactory,  and  of  a  ver*y  unexplained  character. 
True  it  is,  that  agents  of  unimpeached  capacity  are  presumed  to  be 
awane  of  the  contents  of  instruments  which  they  execute  de  facto;  and 
the  agent's  capacity,  in  the  present  instance,  is  unimpeached;  so  that  the 
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proof  of  the  factum  of  this  instrument  might,  probably ^  be  deemed  suf- 
ficient Still  the  circumstances  which  I  have  already  stated  (aided  by 
others  to  which  I  shall  presently  advert)  must,  I  think,  be  admitted  to 
throw  much  of  suspicion  and  doubt  upon  the  transaction,  although,  per- 
hapsy  they  do  not  operate  to  the  extent  of  invalidating  it  {a) 

It  is  first  however  the  duty  of  the  Court  to  notice  a  part  of  the  histo- 
ry of  this  transaction,  which  it  does  not  see  without  regret  I  allude  to 
the  conduct,  as  deposed  to,  of  the  solicitor  who  prepared. this  will,  which 
the  Court  must  not  pass  over  in  silence,  painful  as  it  always  is  to  express 
itself  dissatisfied  with  the  conduct  of  any  professional  gentleman,  in 
whose  office  a  will  has  been  prepared,  to  which  its  attention  is  judicially 
called.  The  solicitor  who  drew  up  this  will  took  the  instructions  for  it 
from  the  party  whom  it  purported  principally,  if  not  solely,  to  benefit — 
of  the  deceased's  testamentary  intentions  he  had  no  constat  but  from 
these  instructions,  and  of  his  state  and  condition,  either  of  mind  or  body, 
he  could  know  nothing,  but  from  the  representation  of  the  same  inte- 
rested party.  He  himself  had  never  seen  the  deceased  but  once,  and 
that  five  years  before.  Surely  all  this  was  enough  to  excite  a  feeling  of 
caution  on  his  part  So  &r  however  from  having  been  actuated,  appa- 
rently at  least,  by  any  such  feeling,  his  conduct  was  precisely  that  which, 
if  this  transaction  wa^  fraudulent,  afforded  it  every  imaginable  facility. 
He  not  only  prepares  the  will  without  any  communication  with  the  tes- 
tator, through  Pittis's  sole  agency,  but,  when  prepared,  he  delivers  it  to 
Pittis  for  execution,  without  proposing  to  satisfy  himself  as  to  the  testa- 
tor's capacity  and  volition,  either  in  person,  or  by  an  agent  even,  in  whom 
he  reposed  trust  and  confidence.  So  ignorant  however  are  the  parties 
likely  to  be  present,  considered,  of  the  proper  mode  of  conducting  a  bu- 
siness of  this  description,  that  I  can  still  trace,  written  in  pencil  on  the 
instrument,  so  written,  I  must  presume,  in  the  solicitor's  office,  a  direc- 
tion to  this  eflTect — ^**  Write  name  against  the  seal."  Now  the  Court 
is  willing  to,  and  does  hope  and  believe,  that  all  this  has  proceeded  from 
a  mere  want  of  due  caution  and  consideration  on  the  part  of  the  solici- 
tor— from  a  too  blind  confidence  in  the  integrity  of  his  client  Mr.  Pit- 
tis. That  confidence  may  have  been  perfectly  well-founded— the  whole 
transaction  may  have  been  fair  throughout,  in  all  its  parts — ^still  this 
does  not  exonerate  from  blame  the  solicitor,  with  whose  conduct  in  the 
business  I  rmist  express  myself  dissatisfied,  not,  most  undoubtedly,  for 
the  sake  of  giving  pain  to  this  individual,  but  for  that  of  admonishing 
professional  gentlemen  generally ^  that  where  instructions  for  a  will  are 
given  by  a  party  not  being  the  proposed  testator — a  fortiori  where  by 
an  interested  party — it  is  their  bounden  duty  to  satisfy  themselves  tho- 
roughly, either  in  person,  or  by  the  instrumentality  of  some  confidential 
agent,  as  to  the  proposed  testator's  volition  and  capacity-— or,  in  other 
words,  that  the  instrument  expresses  the  real  testamentary  intentions  of 
a  capable  testator — prior  to  its  being  executed,  defactoy  as  a  will  at  all. 

Assuming  then  that,  for  some  or  other  inscrutable  reasons,  the  will 

(a)  It  remains  however  to  be  stated,  that  a  jury  on  the  trial  of  an  ejectment, 
at  the  Summer  Assizes  ^for  Hampshire)  1822,  found  against  this  will.  It  was 
necessary,  on  the  part  of  Mrs,  Rogers  and  Mrs  Browning,  to  submit  the  validity 
of  that  will  to  a  jury,  as  the  codicil  of  1820,  being  executed  in  the  presence  of 
only  two  witnesses,  neither  revived  the  will  of  1814,  nor  consequently  revoked 
that  of  Idir,  so  far  as  respected  the  deceased's  real  estate. 
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of  1817  was  approved  of  by  the  deceased — ^that  it  was  executed  by  him 
as  a  will,  with  a  full  knowledge  of  its  contents,  and  with  a  perfect  in- 
tention to  give  it  effect — still  it  is  a  most  remarkable  circumstance,  that 
the  sole  trace  of  any  abandonment  of  the  will  of  1814  is  to  be  found  in 
the  insulated  act  of  the  will  of  1817.  I  call  it  an  insulated  act;  for,  ab- 
stract the  transactions  of  a  single  day,  the  4th  of  June,  1817,  out  of  the 
history  of  this  case,  and  there  is  not  a  vestige  of  any  dissatisfaction  con- 
ceived by  the  deceased  with  the  bequests  of  the  former  will,  or  any  in- 
tention expressed  by  him  to  adopt  the  provisions  of  the  later  one.  The 
transaction  rests  wholly  upon  itself  for  support;  it  derives  none  from 
any  thing  that  preceded;  it  derives  none  from  any  thing  that  ensued 
upon  it  There  is  no  previous  declaration  as  of  intention  to  make  the 
will  of  1817 — ^there  is  no  subsequent  reference  to,  or  recognition,  of 
that  will,  when  it  is  made — ^there  is  not  a  vestige  in  the  evidence  of  any 
diminished  affection  for  the  other  nieces — of  any  increased  regard  for 
Mrs.  Pittis-— of  any  disgust;  at  the  conduct  of  Vesey,  towards  whom  I 
have  already  said  his  esteem  was  increasing  in  the  interval  between 
1813  and  1814 — of  any  i'estored  confidence  in  Pittis  himself — his  con- 
fidence in  whom,  as  I  have  also  said,  was  decreasing  during  the  same  in- 
terval. The  change  of  disposition  is  wholly  unaccounted  for;  con- 
sisting, not  only  in  displacing  the  other  nieces,  and  giving  all  to  Mrs. 
Pittis,  but  in  the  re-substitution  of  Pittis  for  How  as  an  executor;  and 
in  the  withdrawing  of  a  part  of  his  testamentary  bounty  from  Vesey,  to 
benefit  whom,  in  a  greater  degree,  was  the  deceased's  principal  object  in 
substituting  the  will  of  1814  for  that  of  1813;  whereas,  this  will  of 
1817,  purports  to  place  her  in  a  worse  situation  than  that  in  which  she 
stood  under  the  will  of  1813  itself.  Subsequent  to  the  execution  of  the 
instrument,  and  its  delivery  to  Pittis,  not  only  no  allusion  to  its  exist- 
ence, for  aught  that  appears,  is  ever  made  by  the  deceased;  but  there  is 
nothing  in  the  conduct  either  of  the  deceased,  or  (which,  perhaps,  un- 
der the  circumstances,  is  full  as  remarkable)  of  Pittis,  from  which  its 
existence  can  be  fairly  inferred.  Pittis's  condition  was  that  of  a  man 
going  down,  as  it  is  called,  in  the  world;  his  circumstances  were  de- 
clining, not  possibly  from  any  fault  of  his  own,  but  from  the  burthen  of 
a  large  family,  and  the  pressure  of  various  untoward  incidents,  which 
finally,  in  the  year  1819,  produced  his  emigration  to  America.  It  is  in 
evidence,  that  the  deceased  neither  advised,  nor  approved  of  this  mea- 
sure. Is  it  in  evidence  that  he  endeavoured  to  prevail  with  Pittis  to 
abandon  it,  by  reminding  him  of  this  will?  Was  Pittis's  voyage  to 
America  retarded  (prevented  it  certainly  was  not)  by  any  anticipation 
of  the  great  benefit  which  he  was  likely  to  derive  under  this  will  at 
the  dea^  of  the  deceased?  There  is  not  a  tittle  in  the  evidence  from 
which  any  thing  of  the  sort  can  be  conjectured.  Subsequent,  therefore, 
I  repeat,  to  its  delivery  to  Pittis  on  the  day  of  its  execution,  there  is 
nothing  to  show  that  either  the  one  or  the  other  party,  either  in  word 
or  in  deed,  ever  alluded  to,  or  acted  as  upon,  this  will  of  1817,  in  any 
shape. 

Now  under  all  these  circumstances,  where  is  the  improbability/?  (for 
to  determine  this  alone  has  been  my  object  in  considering  the  transac- 
tion)— ^What  is  there  to  render  it  incredible?  That  the  deceased  should 
revert  to  his  old  testamentary  dispositions  expressed  in  the  will  of 
1814,  and  abandon  those  expressed  in  the  will  of  1817,  giving  these 
last  credit,  that  is,  for  having  once  been  his  testamentary  intentions. 
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As  for  the  deceased's  silence  with  respect  to  this  will  of  1817,  and 
every  thing  connected  with  it,  when  about  to  execute  the  codicil  of 
1820;  this,  I  think,  may  be  accounted  for  in  various  ways.  Possibly,  as 
conjectured,  he  had  foreot  the  transaction  of  this  intermediate  will  al- 
together; possibly,  as  also  conjectured,  he  supposed  that  will  revoked 
by  Pittis's  emigratipn  to  America;  possibly,  a  third  conjecture  is  nearer 
the  mark;  namely,  that  he  was  unwilling  to  disclose  to  How  that  he  had 
ever  made  a  will,  displacing  him  (How)  from  his  executorship— disinher- 
iting two  of  his  three  nieces — and  revoking  a  part  of  the  benefit  confer- 
red by  two  prior  wills  on  his  house-keeper  Vesey.  The  whole  of  this 
however  is  mere  conjecture,  in  which  it  is  useless  for  the  Court  to  in- 
dulge itself.  But  the  entire  history  of  this  case,  as  disclosed  in  the  evi- 
dence, is  so  far  from  evincing  to  my  mind  the  improbability  of  the  de- 
ceased doing  what,  probable  or  not,  the  law  determines  him  to  have  ac- 
tually done,  that  I  conceive  it  the  most  natural,  and  the  most  likely  step 
for  the  deceased  to  have  taken,  when  his  attention  was  definitively  call- 
ed to  the  subject  of  his  final  testamentary  arrangements. 

Lastly,  the  parol  evidence  connected  with  the  immediate  factum  of 
the  codicil,  removes  any  doubts  upon  this  head,  could  any  be  entertain- 
ed upon  otiier  grounds,  Rayner  alone  (without  How)  proves,  that  the 
will  of  1814  alone,  not  that  of  1817,  was  in  the  deceased's  mind  at  the 
time  of  his  executing  the  codicil.  He  expressly  mentions  the  deceased's 
saying,  that  *'it  was  to  give  Vesey  the  fuel-house,  to  be  taken  over  to 
the  cottage."  The  deceased  must  in  this,  as  I  have  already  said,  have 
referred  to  the  will  of  1814.  But  Mr.  How  speaks  to  having  actually 
read  over  the  will  of  1814  to  the  deceased  before  he  wrote  the  codicil; 
so  that  this  gentleman's  deposition  (if  he  is  not  utterly  unworthy  of  cre- 
dit) renders  it  as  manifest  upon  the  parol  evidence  as  upon  the  acts  done, 
that  the  testator  meant  this  codicil  to  apply  to  the  will  of  1814. 

I  pronounce  therefore  for  that  will  in  conjunction  with  the  codicil  as 
prayed  by  Mrs.  Rogers  and  Mrs.  Browning;  but  I  am  not  of  opinion 
that  this  is  a  case  which  calls  for  the  condemnation  of  Mr.  Pittis  in 
costs. 


Lord  JOHN  THYNNE  v.  STANHOPE.— p.  52. 
In  the  Goods  of  the  Right  Honourable  Lady  Elizabeth  Stanhope. 


{On  the  Mmission  of  the  •Allegation,) 


If  a  testamentary  paper  be  cancelled,  law  infers  the  revocation  of  it,  unless  it 
can  be  clearly  shown,  1st.  that  it  once  existed  as  a  JinishedYfiU ;  3d.  that  the 
testator  adhered  to  it  throughout  in  mind  and  intention,  notwithstanding  its 
cancellation* 

Judgment. 

Sir  John  Nicholl. 

This  is  an  allegation  on  the  part  of  Lord  John  Thynne,  the  executor, 
propounding  the  will  of  Lady  Elizabeth  Stanhope,  the  party  deceased 
in  the  cause.     I  am  of  opinion  that  the  facts  alleged,  if  proved  to  the 
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utmost  feasible  extent,  would  not  justify  the  Court  in  pronouncing  for 
the  instrument  set  up. 

The  paper  propounded,  on  the  face  of  it,  is  clearly  invalid.  It  con- 
cludes, <<  and  all  that  remains  of  my  fortune,  after  liie  payment  of  the 
above  legacies,  I  leave  to  Georgiana  Stanhope,  my  beloved  sister,  mak- 
ing it  however  my  particular  request,  that  a  jewel,  having  belonged  to 
me,  be  presented  to  these  following  persons,  as  a  remembrance  or  token 
of  my  affection  for  them,  viz."  Here  the  paper  ends — so  that  either  it 
never  existed  in  a  finished  state,  or,  if  it  did,  the  finishing  part,  con- 
tained in  a  second  sheet,  (for  the  concluding  words,  it  is  to  be  observed, 
occupy  the  bottom  line  of  the  fourth  side  of  a  sheet  of  paper)  has  been 
withdrawn,  and  it  is  presumed  to  have  been  destroyed.     Now, 

As  an  unfinished  paper,  and  one  in  its  progress  to  completion,  it  is 
quite  evident  that  this  paper  can  never  be  pronounced  for;  for  the  paper 
bears  date  on  the  22d  day  of  November,  1818,  and  the  testatrix  only 
departed  this  life  on  the  30th  of  October,  1821,  nearly  three  years  after 
it  was  written:  and  no  eround  whatever  is  laid  in  the  plea  for  its  com- 
pletion having  been  so  long  postponed  by  the  testatrix,  had  she  been 
disposed  to  put  it  into  the  shape,  and  to  invest  it  with  the  character,  of 
a  finished  instrument  at  all.  Added  to  this,  it  is  stated  to  have  been 
found  in  an  open  drawer,  thrown  aside  amongst  loose  papers;  a  situation 
in  which,  when  a  testamentary  paper  is  found,  it  carries  with  it,  prima 
facie  at  least,  a  presumption  of  abandonment 

It  is  not  attempted  however  to  set  up  this  as  an  unfinished  paper,  and 
one  in  its  progress  to  completion;  but  as  a  finished  paper,  which  has  been 
cancelled,  sine  animo  revocandi,  by  the  testatrix,  under  an  erroneous 
impression,  that  the  law  did  not  permit  her,  as  a  minor ,  to  dispose  of 
her  property  by  will. 

Now  it  is  perfectly  true,  that,  in  legal  consideration,  a  will  may  be 
cancelled,  without  being  revoked.  The  cancelling,  itself,  is  an  equivo- 
cal act,  and,  in  order  to  operate  as  a  revocation,  must  be  done  animo 
revocandi.  A  will,  therefore,  cancelled  through  accident,  or  by  mis- 
take, (as  in  the  instances  put  by  Lord  Mansfield,  in  the  case  of  Burtenshaw 
V.  Gilbert,  Cowp.  52,(a)  and  similar  ones)  is  not  revoked.  On  the  same 
principle  it  was  held,  by  Lord  Chancellor  Cowper,  in  the  case  of  Onions 
V.  Tyrer,  1  P.  Wms.  345,  (i)  that  cancelling  a  former  will,  on  a  presump- 
tion that  a  latter,  devising  the  same  lands  to  the  same  usesj  was  effec- 
tive, which  latter  will  however  proved  to  be  void,  was  no  revocation  of 
the  former,  so  as  to  let  in  the  heir. 

I  assent  therefore  to  the  general  legal  position,  that  the  cancellation  of 
a  will  does  not,  necessarily^  infer  any  intentional  abandonment  of  the 
dispositions  contained  in,  or,  consequently,  any  revocation  of  it  At  the 
same  time  it  is  obvious  that  this  is  the  ordinary  inference,  deducible 
from  every  act  of  cancelling.  And  I  may  venture  to  lay  down,  that  in 
order  to  bar  its  application  to  any  particular  case  of  cancelling,  two  things 
at  least  are  requisite:  first,  it  must  be  proved  by  indisputable  evidence 
that  the  cancelled  paper  (mc6  existed  as  a ySnt^A^^/ will:  secondly,  itmust 
be  shown,  by  evidence  equally  indisputable,  that  the  testator  adhered  to 
it,  throughout,  in  mind  and  intention,  notwithstanding  its  cancellation. 

(a)  « Incaute  factum,  firo  non  facto  habetur,**  is  also  the  express  doctrine  of 
the  civil  law  upon  this  very  subject.  Vide  D.  38,  4. 1. 

(b)  Reported  also  3  Venu  74$,  and  Free  Chanc.  459. 
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In  the  absence  of  either  of  these  indispensable  requisites,  the  ordinary 
presumption  is  that  upon  which  a  Court  of  probate  is  bound  to  act. 

It  remains  therefore  only  to  consider,  whether  the  matter  of  this  alle- 
gation is  such  as  to  afford  any  reasonable  ground  of  belief,  that  evidence 
of  the  kind  described,  upon  these  two  points,  could  be  furnished  in  the 
present  case,  should  the  Court  suffer  it  to  proceed  by  admitting  the  al- 
legation. 

JS^ow,  what  are  the  facts  stated  in  the  allegation,  as  applicable  to  the 
case  in  this  view  of  it  ?  The  four  first  articles  of  the  allegation  plead, 
in  substance,  only  the  finding  of  the  instrument,  in  the  hand-writing  of 
the  deceased,  after  her  death,  at  the  house  of  her  grandmother,  Lady 
Bath,  with  whom  the  deceased  had  been  principally  resident,  in  Lower 
Grosvenor  Street  There  is  no  averment  even  of  formal  execution;  and 
the  actual  execution  of  the  instrument  is  so  pleaded,  as  negatives  the 
supposition,  that  any  attempt  will,  or  can,  be  made  to  produce  other  evi- 
dence in  support  of  it,  than  what  results  from  a  declaration  of  the  de- 
ceased, pleaded  in  the  fifth  article  of  the  allegation,  upon  which  I  pro- 
ceed to  advert 

The  fifth  article  pleads,  (in  substance)  .that  in  the  month  of  January, 
1821,  the  deceased,  whilst  on  a  visit  in  Derbyshire,  declared  to  her  ex- 
governess  Madam  de  MontmoUin,  "  that  she  had  made  her  will ;  and  that 
the  same  would  be  found  in  her  writing-box,  which  box  the  said  testa- 
trix then  had  with  her."  And  upon  proof  of  this  declaration,  the  Court 
IS  to  be  asked  to  infer  ^e  factum  of  the  will. 

Now,  supposing  this  declaration  to  be  proved,  in  the  very  words  of 
the  plea,  it  furnishes  no  proof  whatever,  to  my  mind,  that  this  paper  ever 
existed  as  a  finished  will.  In  the  first  place,  the  expression  put  into 
the  mouth  of  the  deceased,  that  "  she  had  made  her  will,"  is  extremely 
vague,  and  equivocal;  and  is  just  as  likely  to  have  been  applied  by  the 
deceased,  a»  young  lady  of  rank  in  her  minority,  to  an  unfinished,  as  to 
a  finished,  instrument  But  what  I  should  be  glad  to  know  is,  how  the 
declaration,  be  its  import  what*  it  may,  could  be  pinned  down  to  thispar* 
ticular  paper.  I  mean,  what  proof  could  be  furnished  that  the  deceased^ 
in  referring  to  her  will  upon  the  occasion  in  question,  referred  to  this 
identical  will.  The  deceased,  between  the  years  1818  and  1821,  might 
have  made  another  will;  nay,  the  probability  is,  that  she  had  actusuly 
done  so;  for  Lord  John  Thynne  states,  in  his  affidavit  of  scripts,  that 
"he  (the  appearer)  has  been  informed,  since  the  death  of  the  deceased, 
and  which  information  he  believes  to  be  true,  that  she,  the  said  deceased, 
subsequent  to  the  making  and  writing  her  said  will,  (i.  e.  the  paper 
propounded  in  the  cause)  made  some  further,  or  other,  will,  or  wrote 
some  paper  of  a  testamentary  nature;  but  of  the  contents,  or  of  the  date, 
of  such  paper,  the  appearer  has  no  knowledge  or  information. "  But  to 
proceed, 

The  article  goes  on  to  plead,  that  in  a  subsequent  conversation  with 
the  same  Madam  de  MontmoUin,  on  the  subject  of  her  will,  in  the 
month  of  September  in  the  same  year,  when  the  testatrix  was  again  upon 
a  visit  in  Derbyshire,  she  the  testatrix  declared,  that  being  nearly  of  age, 
and  "  having  a  doubt  whether  her  will,  if  made  previous  to  her  attaining 
her  age  of  twenty-one  years,  would  be  valid,  she  had  destroyed  it;"  and 
added,  that,  "  upon  attaining  her  age  of  twenty-one  years,  she  would 
make  another  will."  And  it  is  upon  the  evidence  of  this  further  de- 
claration, that  the  Court  is  to  be  required  to  infer  that  adherence  of  the 
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testatrix  to  the  cancelled  paper,  in  mind  and  intention,  which  will  au- 
thorize the  Court  to  give  it  the  sanction  of  its  probate. 

I  could  certainly  comply  with  no  such  requisition.  In  the  first 
place,  I  could  have  no  proof  that  this,  any  more  than  the  former,  de- 
claration, referred  to  this  identical  paper.  But,  secondly,  and  principally, 
admitting  that  it  referred  to  it,  I  could  by  no  means  collect,  from  the  de- 
claration, that  perfect  adherence  of  the  testatrix  to  the  paper,  through- 
out, to  every  part  of  it,  which  alone  could  justify  me  in  departing  from 
the  ordinary  presumption  of  abandonment  furnished  by  the  act  of  can- 
cellation. The  reason  which  the  deceased  is  made  to  assign  for  having 
destroyed  the  paper — namely,  her  doubt  as  to  its  validity — is  rather  a 
singular  reason — admitting  it  however  to  have  been  her  reason,  non  con- 
Stat  J  that  it  was  her  only  one.  She  had  given  away,  in  legacies,  more 
than  the  amount  of  her  property;  and  that  might  have  operated  with 
her  as  a  reason  for  destroying  it  Allowing  it,  ex  hypothesis  to  be  fully 
proved,  that  the  deceased  intended  "to  make  a  new  will" — non  constat ^ 
that  it  was  to  be  a  will  of  precisely  the  same  tenor  and  effect  as  this, 
presuming  this  to  have  been  that  will  referred' to  by  the  deceased,  as 
the  one  which  she  had  destroyed.  Any  person,  much  mor^  a  young 
lady,  at  the  deceased's  time  of  life,  may  be  supposed  to  have  varied,  or 
departed  altogether  from  testamentary  intentions  once  held,  in  the  course 
of  three  years,  without  any  stretch  of  probability. 

With  this  impression  of  the  case,  I  consult  the  interests  .of  all  parties, 
in  staying  these  proceedings  in  limine j  by  rejecting  the  allegation;  hold- 
ing the  facts  pleaded  insufficient  to  sustain  this  paper,  as  they  will  nei- 
ther show,  that  this  very  instrument. ever  was  a  finished  will,  nor  that 
it  was  cancelled  by  the  deceased,  sine  animo  revocandi. 

Allegation  rejected. 


STEADMAN  v.  POWELL.— p.  58. 

Probate  of  a  ivill  refused  to  the  executor  as  being  the  will  of  a  married  womaii» 
and  consequently  invalid  in  law.  Administration  of  her  effects  committed  to 
her  husband,  whose  interest,  as  such,  had  been  denied  by  the  executor.  A 
marriage,  iii  Ireland,  between  the  parties,  held  to  be  proved  by  circumstantial 
evidence.  Its  alleged  nullity,  on  account  of  its  celebration  by  a  Fofiiah  firieBt^ 
held  to  be  not  proved. 

Mahgaret  Steadman,  otherwise  Powell,  died  on  the  22d  of  March, 
1820,  having  been,  for  nearly  forty  years  preceding,  with  the  excep- 
tion of  the  last  fifteen  months,  in  Uie  service  of  her  Grace  the  Duchess 
Dowager  of  Rutland.  At  the  time  of  her  death  she  was  in  possession  of 
personal  property  to  the  value  of  about  1500/.,  accumulated  by  savings 
from  monies  of  her  own  acquirement,  in  the  Duchess  of  Rutland's  ser- 
vice j  which  monies,  as  she  acquired  them,  the  deceased  had  been  in  the 
habit  of  investing  in  the  purchase  of  stock  in  the  public  funds,  in  the 
name  of  her  brother,  Mr.  George  Steadman  (party  in  this  cause). 

The  deceased  left  behind  her  a  regularly  executed  will,  bearing  date 
the  2d  of  October,  1819,  in  which  will  she  described  herself,  as  "Mar- 
garet Steadman  (otherwise  Powell),  spinster;"  and  the  will  is  so  signed. 
She  had  passed,  however,  for  the  last  five-and-thirty  years  of  her  life, 
by  the  name  and  title  of  Mrs.  Powell;  and  appears  to  have  considered 
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herself,  and  was  universally  reputed,  the  lawful  wife  of  James  Powell, 
(the  other  party  in  the  cause)  until  within  about  two  years  of  her  death.' 
From  that  time  it  is  to  be  inferred  that  the  deceased  considered  herself 
as  2Lfeme  sole^  in  consequence  of  having  obtained  something  in  the  shape 
of  a  legal  opinion,  against  the  validity,  in  law,  of  a  marriage,  had  under 
the  circumstances  then  stated  by  her  to  have  accompanied  her  marriage, 
in  fact,  with  her  reputed  husband.  Under  this  impression,  believing 
herself  at  liberty  to  dispose  of  her  property  by  will,  she  made  and  exe- 
cuted two  wills,  successively;  the  first,  bearing  date  the  4th  of  May, 
1818;  the  second,  on  the  2d  of  February,  1819,  being  the  will  already 
mentioned. 

Some  months  after  the  death  of  the  deceased,  on  probate  of  that  will 
being  applied  for,  by  Steadman,  as  one  of  her  executors,  a  caveat  against 
the  same  passing,  was  found  to  have  been  entered,  on  behalf  of  Powell, 
alleging  him  to  oe  the  lawful  husband  of  the  deceased.  His  interest,  as 
such,  being  denied  by  the  executor,  was  propounded  in  an  allegation, 
which  pleaded  (in  substance)  that  the  parties  had  been  duly  and  lawful- 
ly married,  in  Dublin,  some  time  in  the  latter  end  of  the  year  1786,  ac- 
cording to  the  rites  and  ceremonies  of  the  church  of  Ireland,  as  by  law 
established;  together  with  cohabitation,  the  birth  of  issue,  and  the  gene- 
ral reputation  of  their  being  husband  and  wife  from  that  time.  A  re- 
Sonsive  allegation  on  the  part  of  the  executor,  pleaded  merely,  first, 
e  statute  19  Geo.  2.  c.  13.  Irish,  enacting,  ^^that  every  ma^iage  ce- 
lebrated after  the  1st  of  May,  1746,  between  a  papist  and  any  person  who 
hath  been,  or  hath  professed  himself  to  be,  a  protestant,  at  any  time  with- 
in twelve  months  before  such  celebration  of  marriage,  or  between  two 
protestants,  if  celebrated  by  a  popish  priest,  shall  be  null  and  void,  to  all 
intents  and  purposes,  without  any  process,  judgment,  or  sentence  of  law 
whatsoever;"  2dly,  that  Powell  and  the  deceased  respectively  professed 
themselves  to  be,  and  were,  respectively,  at  the  time  in  question,  pro- 
testants; 3dly,  that  their  pretended  marriage  in  question,  was  celebrated 
by  a  popish  priest 

This  cause  was  argued,  and  stood  for  sentence,  upon  the  evidence 
taken  in  support  of  the  facts  stated  in  these  several  allegations. 

JUDOHENT. 

Sir  John  Nicholl. 

This,  in  substance,  is  an  issue  purely  matrimonial,  although  it  occurs 
in  a  testamentary  suit.  The  point  in  issue  is  simply,  whether  the  party 
deceased,  who  is  described,  and  who  describes  herself  as  Margaret  Stead- 
man,  otherwise  Powell,  died  a  feme  sole^  or  the  lawful  wife  of  James 
Wakeford  Powell.  In  the  former  event,  the  deceased  has  died  testate, 
and  probate  of  her  will  is  to  be  granted  to  George  Steadman,  the  bro- 
ther of  the  deceased,  and  an  executor  named  in  her  will,  the  one  party 
in  this  cause.  As  a  married  woman,  it  is  not  suggested  that  the  de- 
ceased had  any  authority  to  make  a  will — consequently,  in  the  latter 
event,  her  will,  so  styled,  is  a  mere  nullity,  and  the  administration  of 
her  effects  is  to  be  committed  and  granted  to  Powell,  her  husband,  the 
other  party  in  the  cause. 

The  interest  of  Powell,  the  alleged  husband,  has  been  denied  gene- 
rally,  by  the  executor^  and  is  propounded  in  an  allegation  which  has 
been  given  on  his  behalf  pleading  him  to  have  been  <^duly  and  lawfully 
married  to  the  deceased  in  Dublin,  some  time  in  the  latter  end  of  the 
year  1786,  according  to  the  rites  and  ceremonies  of  the  church  of  Ire- 
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land" — ^together  with  cohabitation,  birth  of  issue,  and  general  reputa-- 
tion  from  that  time  downward.  An  allegation  has  also  been  given,  on 
the  part  of  the  executor^  which  pleads,  first,  that  marriages  in  Ireland  be* 
tween  papists  and  protestants,  or  between  two  protestants,  are  absolute- 
ly null  and  void,  if  celebrated  by  a  popish  priest,  under  an  Irish  act  of 
parliament — secondly,  that  Powell  and  the  deceased  were  protestants 
respectively  when  married,  as  pretended,  and  were  married  by  a  popish 
priest;  and,  consequently,  that  such  their  pretended  marriage  was  and  is 
null  and  void  to  all  intents  and  purposes. 

Upon  the  face  of  the  pleas  and  proceedings,  two  questions  present 
themselves,  first,  whether  these  parties  were  married  at  all;  secondly, 
whether,  being  so,  they  were  lawfully  married — ^a  point,  indeed,  to 
which  the  executor's  general  negation  of  the  interest  of  the  alleged  hus- 
band, as  contained  in  the  proceedings,  is  somewhat  narrowed  by  the 
shape  of  his  plea.  An  attentive  investigation,  however,  of  both  ques- 
tions, is  due  to  the  justice  of  the  cause,  and  it  may  be  convenient,  for  a 
reason  which  will  presently  appeaf,  that  the  Court  should  address  itself 
to  these  questions  separately;  and  first,  as  to  the  former. 

The  facts  and  circumstances  of  the  case,  as  pleaded  and  proved,  which 
are  applicable  to  the  first  of  these  questions,  are,  briefly,  as  follows: — 
Margaret  Steadman,  the  deceased,  was  an  attendant  upon  the  present 
Duchess  Dowager  of  Rutland,  and  accompanied  her  Grace  to  Ireland, 
whither  jhe  proceeded,  in  the  summer  of  1784,  to  join  her  husband  the 
late  Duke  of  Rutland,  then  in  Ireland,  of  which  kingdom  he  had  been  ' 
recently  appointed  Lord  Lieutenant  Powell,  the  party  in  this  cause, 
was  at  that  time  in  the  service  of  General  Finch,  one  of  his  Grace's 
Aid-de-Camps,  and  living,  as  such,  at  Dublin  Castle,  or  the  Phoenix 
Lodge,  near  Dublin,  the  official  residences  of  the  Irish  Vice-Roy ;  so 
that  Powell  and  the  deceased,  on  the  arrival  of  the  latter  in  Ireland, 
were  members,  in  a  manner,  of  one  family.  In  the  summer  of  1786, 
the  deceased  became  pregnant,  as  she  said,  and  as  it  was  ^^  rumouredy^^ 
by  Powell^-on  becoming  acquainted  with  which  pregnancy,  her  mis- 
tress, the  Duchess,  refused  to  continue  her  in  her  service,  unless  as  the 
wife  of  Powell.  It  further  appears,  that  Dr.  Preston  (then  or  soon  after 
Bishop  of  Ferns),  at  that  time  private  secretary  to  the  Duke,  interested 
himself  to  procure  a  marriage  between  the  deceased  and  Powell,  at  the 
request  of  the  Duchess — and  caused  it  to  be  intimated  to  the  latter, 
through  Emerson,  a  fellow  servant,  that  his  marriage  with  Steadman 
yjhs  necessary  to  either  of  the  two  keeping  their  places.  A  fact  of  mar- 
riage between  the  parties,  to  say  the  least,  was  asserted  by  themselves, 
and  was  generally  understood  by  others,  to  have  taken  place  according- 
ly. Nor  was  this  permitted  by  the  Duchess  to  rest  upon  the  report  of 
the  parties,  or  upon  general  rumour  merely— m  instrument  purporting 
to  be  a  certificate  of  the  marriage  was  produced  to  the  Duchess  of 
Rutland,  and  was  shown  by  her  to  the  Duke,  her  husband;  who,  being 
satisfied  (jas  it  should  seem)  by  inspection  of  this  certificate,  that  the 
parties  were  really  married,  suffered  the  deceased  to  retain  her  situation 
in  his  wife's  service.  This  certificate  is  pleaded  to  have  been  lost  or 
mislaid — it  is  said,  by  the  Duchess  of  Rutland,  to  have  been  torn  or 
destroyed,  as  she  understood,  on  the  occasion  of  some  quarrel  between 
the  parties.  It  is  further  proved,  that,  from  and  after  that  time,  the 
deceased  was.  constantly  addressed  by  the  name,  and  treated  as  the  wife 
of  Powell — that  she  was  permitted  by  the  Duke  and  Duchess  to  lie  in 
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at  the  Phoenix  Lodge  where  she  gave  birth  to  a  son,  who  was  baptiz- 
ed as  her  lawful  issue  by  Powell — ^that,  on  the  return  of  the  Duchess 
from  Ireland,  the  deceased  accompanied  her,  still  as  her  attendant — ^and 
continued  in  her  service,  uninterruptedly,  until  compelled  to  relinquish 
it  by  bodily  infirmity,  in  the  month  of  January,  1819 — that,  during 
this  whole  interval,  Powell,  and  the  deceased,  acknowledged  each  other 
as  husband  and  wife,  and  were  so  reputed,  and  taken  by  all  who  knew 
them — that  Powell  was  under  the  necessity  of  living  much  apart  from 
the  deceased,  both  whilst  he  continued  in  the  service  of  General  Finch, 
and  when,  upon  quitting  it,  he  became  a  king's  messenger,  in  which 
capacity  he  was  occasionally  absent  in  foreign  parts;  but  that  he  fre- 
quently did,  and  was  permitted,  at  all  times,  to  cohabit  with  the  de- 
ceased, as  well  at  the  several  residences  of  the  Duchess  of  Rutland, 
specified  in  the  plea,  as  elsewhere — lastly,  that  the  deceased  had  two 
other  children,  the  issue  of  her  connection  with  Powell,  born  in  this 
country— one  (a  daughter)  in  the  house  of  the  Duchess  of  Rutland,  in 
Arlington  Street — both  of  whom  were  constantly  owned  and  acknow- 
ledged, by  the  parties  themselves,  to  be  their  lawful  issue;  were  main- 
tained and  educated  as  such  at  their  joint  expense;  and  were  constantly 
reputed,  and  taken  /or  such,  by  their  friends,  relations,  and  acquain- 
tance. 

Now  it  appears  to  me,  that  this  evidence  does  sufficiently  establish 
a  Ceict  of  marriage  between  the  parties.  Its  foundation  is  not  the  mere 
assertion  of  the  parties,  together  with  contemporary  rumour  or  report, 
although  these  alone,  possiblyj  under  the  circumstances,  might  justify 
the  Court  in  inferring  a  fact  of  marriage;  but  a  certificate  of  marriage  is 
at  the  time  produced,  plainly  satisfactory  to  the  parties  who  suggested 
the  marriage — one,  at  least,  of  whom,  is  to  be  presumed  no  incompetent 
judge  of  its  authenticity — ^to  omit  any  mention  of  the  Bishop  of  Ferns, 
who  is  to  be  deemed,  in  some  sort,  privy  to  the  transaction,  and  to  have 
lent  it,  throughout,  the  sanction  of  his  countenance.  That  the  certificate 
in  question  was  satisfactory  to  the  Duke  and  Duchess,  is  plainly  to  be 
collected,  as  well  from  the  positive  testimony  of  the  latter,  as  from  their 
suffering  the  deceased  to  continue  in  their  service,  and  even  to  give  birth 
to  her  issue  under  their  roof— circumstances  which  can  only  be  ascribed 
to  their  perfect  confidence  in  the  genuineness,  at  least,  of  the  certificate,, 
not  to  say  in  the  validity  of  the  marriage  purported  to  be  certified. 

The  absence  of  stricter  proof  of  a  fact  of  marriage  in  the  suit  is,  in  my 
judgment,  fairly  accounted  for,  by  the  time  and  place,  taken  conjunc- 
tively, when  and  where  the  marriage  was  had.  The  locus  contractus- 
shows  that  such  stricter  proof  may  be  dispensed  with — ^the  lapse  of  time 
suggests  to  the  Court  the  peculiar  propriety  of  dispensing  with  it  in  the 
present  instance. 

And,  first,  as,  iri  Ireland,  marriages  may  be  had  without  any  celebra- 
tion in  facie  ecclesias^  or  in  the  presence  of  witnesses,  it  would  be  un«^ 
reasonable  to  deny  that  a  marriage  had,  in  Ireland,  may  be  proved  by 
slenderer  evidence  than  is  requisite  to  the  proof  of  a  marriage  celebrated 
in  this  country.  With  us,  too,  in  England  subsequent  to  tne  marriage 
act,  the  proper,  not  to  say  the  sole,  evidence,  in  this  matter,  is  the  re- 
gister-book— a  medium  of  proof,  which,  of  course,  is  excluded  where  the 
question  respects  the  /actum  of  an  Irish  marriage,  at  least  of  this  de- 
scription. The  general  matrimonial  law  of  Ireland  is,  what  that  of  this 
country  was  prior  to  the  marriage  act;  and  a;s  marriages  in  England  were 
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proveable  by  circumstantial  evidence  prior  to  the  marriage  act,  marriages 
in  Ireland,  I  apprehend,  are  proveable  by  the  same  species  of  evidence 
at  this  day.  If  this  be  so,  a  marriage  of  some  sort  is  proved  in  the  pre- 
sent case  to  all  intents^and  purposes — for  I  can  scarcely  figure  to  myself 
stronger  proof  of  a  fact  of  marriage  (at  this  distant  period  from  the  time 
of  its  celebration),  by  circumstantial  evidence,  than  is  to  be  collected 
from  the  depositions  taken  on  the  husband's  plea. 

Upon  the  whole,  then,  I  incline  to  think  that  suflBcient  proof  is  fur- 
nished of  a  fact  of  marriage — in  furnishing  which,  the  party  whose  in- 
terest is  denied,  has  discharged  himself  of  the  obligation  which  the  law 
imposes  upon  hiTn,  The  next  question  is,  whether  sufficient  proof  is 
also  adduced  of  the  alleged  nullity,  the  burthen  of  proving  which,  I  am 
of  opinion,  rests  with  the  adverse  party — the  party  setting  it  up  in  plea. 

I  must  observe,  however,  in  the  first  place,  that  all  presumption  is  in  fa- 
vour of  the  validity  of  the  marriage,  the  marriage  itself  being  once  held  to 
be  proved.  And,  first,  the  presumption  of  law  is  clearly  in  its  favour — 
*^  semper  praesumitur  PRO  matrim^miOy^^  being  the  constant  legal 
maxim  upon  these  occasions.  It  has  been  said,  indeed,  that  this  being, 
at  best,  a  secret,  or  clandestine,  marriage,  is  not  entitled  to  that  pre- 
sumption in  its  favour;  and  that  the  maxim  upon  which  it  is  claimed  for 
it,  only  operates  upon  marriages  regularly  celebrated.  To  this  position 
I  cannot,  exactly,  accede.  The  circumstances  under  which  the  mar- 
riage was  had,  suggested  privacy  as  to  the  time  of  celebration — ^and  the 
marriage,  so  far  as  respected  the  mere  tim>e  of  celebration,  certainly  was 
a  secret  marriage.  But  though  a  secret  marriage,  it  was  tainted  by  no 
character  of  fraud — ^it  was  not  a  marriage  which  the  policy  of  the  law 
discountenanced,  or  one  which  it  either  would  or  could  have  interfered 
to  prohibit — it  was  the  very  contrary  of  all  this.  I  am  of  opinion,  there- 
fore, that  the  general  legal  presumption  in  favour  of  this  marriage,  is  not 
at  all  rebutted  by  the  mere  circumstance  of  its  being  kept  intentionally 
secret,  to  answer  a  special  purpose,  as  to  the  precise  time  at  which  it 
was  solemnized. 

Nor  is  the  general  presumption  of  law  the  only  presumption  in  favour 
of  the  validity  of  this  marriage.  A  strong  presumption  in  its  favour 
arises  from  the  circumstances  under  which  it  was  had.  All  parties  must 
have  been  anxious  that  it  should  be  validly  solemnized:  nor  can  any  ground 
be  suggested  why,  when  a  marriage  between  Powell  and  the  deceased 
was  once  determined  upon,  a  mode  of  efiecting  it  should  have  been  re- 
sorted to,  in  which  its  own  nullity  was  internally  involved. 

Such,  however,  it  is  asserted  to  have  actually  been,  upon  the  ground 
of  its  celebration  by  a  popish  priest;  so  that  it  becomes  necessary  to 
state  and  examine  the  evidence  upon  which  that  assertion  rests. 

The  party  who  has  pleaded,  and  who,  as  I  have  just  said,  is  bound  to 
prove  that  the  marriage  was  celebrated  by  a  popish  priest,  has  produced 
not  a  single  witness  in  support  of  that  part  of  his  plea.  The  proof  is  at- 
tempted to  be  drawn  from  the  mouths  of  the  witnesses  examined  on  the 
adverse  allegation,  who  are  argued  to  have  disproved  their  own  case — 
with  what  success  it  remains  to  enquire. 

The  only  witnesses  from  whose  depositions  this  inference  can  be  at- 
tempted to  be  drawn,  are  Mr.  Hamilton,  the  deceased's  solicitor,  and 
her  Grace  the  Duchess  of  Rutland. 

Mr.  Hamilton  deposes  to  having  been  sent  for  in  the  month  of  April, 
1819,  to  prepare  a  will  for  th6  deceased,  who  had  then  recently  quitted 
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the  service  of  the  Duchess  of  Rutland,  and  was  in  lodgings  in  Baker 
Street  In  the  course  of  giving  instructions  for  this  will,  thq  deceased 
consulted  Mr.  Hamilton  how  she  was  to  be  named,  or  described,  and 
then  stated  "that  she  considered  her  name  Steadman,  and  that  she 
ought  to  be  described  as  Margaret  Steadman — that  she  had  been  married 
to  Mr.  Powell  in  a  way  that  she  conceived  illegal — and  consequently 
that  she  deemed  such  marriage  a  mere  nullity."  On  this  gentleman, 
with  a  view  to  the  guidance  of  his  conduct  in  the  premises,  inquiring 
haw  she  was  married,  the  deceased  replied  "  that  she  was  married  in  a 
private  room,  by  an  old  man,  who  she  was  told  was  a  catholic  priest, 
and  whom  she  supposed  to  be  dead — ^and  that  he  had  given  her  a  certi- 
ficate, but  which  Mr.  Powell  had  taken  from  her,  and  destroyed. "  This 
witness  deposes  precisely  to  the  same  effect,  in  answer  to  an  interroga- 
tory administered  by  the  executor — adding  only,  that  the  deceased,  on 
the  said  occasion,  further  informed  him,  that  "  no  one  was  present  at  the 
ceremony  of  marriage,  and  that  "  the  Duchess,  with  whom  she  resided 
(meaning  the  Duchess  of  Rutland,  but  whose  name  the  witness  had  for- 
got), wished  them  (that  is,  the  deceased  and  Powell)  to  be  married  again 
in  a  protestant  church." 

The  parts  of  the  Duchess  of  Rutland^s  evidence  relied  on  by  the 
counsel  for  the  executor  are,  briefly,  the  following: 

To  the  second  interrogatory  the  respondent  answers  (nearly  in  the 
language  of  every  other  witness  interrogated),  that  she  "cannot  take 
upon  herself  to  depose,  from  her  own  knowledge,  that  any  marriage 
was  ever  actually  solemnized  between  Steadman  and  Powell,  but  that 
she  believes  such  to  have  taken  place."  This  respondent  states  her 
own  particular  grounds  of  belief  to  be,  "the  deceased  having  produced 
a  certificate  that  such  marriage  had  been  solemnized,  which  she,  the  re- 
spondent, had  in  her  possession,  and  showed  to  the  Duke  her  husband; 
at  the  same  time  she  cannot  undertake  to  depose  when,  or  where  the 
said  marriage  was  had,  nor  who  was  or  were  present,  nor  what  was  the 
name  of  the  person  by  whom  such  marriage  was  solemnized;  nor  can 
she  say  whether  he  were  a  minister,  in  holy  orders,  of  the  church  of 
Ireland,  or  a  Roman  Catholic  priest;"  but  she  adds,  that  "  from  every 
thing  told  her  by  Steadman,  at  and  about  the  time  of  the  said  mar- 
riage,  she  believes  that  it  was  celebrated  by  a  Roman  Catholic  priest" 

To  the  3d  and  4th  interrogatories  the  respondent's  answers  are  pre- 
cisely similar. 

To  the  5th  she  deposes,  "  that  she  thinks  Dr.  Preston  (who  was  pri- 
vate secretary  to  the  Duke,  and  who  appears  from  her  Grace's  deposi- 
tion in  chief,  and  that  of  several  of  the  other  witnesses,  to  have  interest- 
ed himself  in  procuring  a  marriage  between  these  parties)  did  advise 
the  said  parties  to  be  re-married  in  England.  It  is  only  from  her  so 
thinking  that  the  respondent  can  account  for  a  belief,  which  she  admits 
herself  to  have  entertained,  "  that  the  said  parties  were  subsequently  re- 
married in  this  country,  on  their  return  from  Ireland." 

To  the  6th  interrogatory  she  says,  that "  the  certificate  of  marriage 
was,  as  she  believes,  given  by  a  Roman  Catholic  priest,  being,  as  she 
apprehends,  the  same  person  who  married  the  parties." 

Now  this  being,  as  it  is,  the  only  evidence  against  the  validity  of  the 
marriage,  it  does  not  appear  to  me  sufficient,  either  in  kind  or  degree, 
either  in  nature  or  amount,  to  establish  the  nullity  contended  for. 

And  firsJL  as  to  its  nature,  and  the  source  from  which  it  is  derived.  And 
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here,  in  the  first  place,  it  is  evident  that  the  whole^  be  it  what  it  may, 
is  founded  upon  the  mere  averment  of  the  deceased  herself;  whose  doubts 
(entertained  or  expressed)  of  the  validity  of  her  marriage,  after  an  ac- 
quiescence of  five  and  thirty  years,  are  so  intimately  connected  with  her 
wishes  to  dispose  of  her  property  by  will,  that  it  is  next  to  impossible 
not  to  suspect  that  the  latter  may  alone  have  suggested  the  former.     It 
should  even  seem  that  these  scruples  were  scarcely  indulged,  in  earnest, 
uptil  certain  schemes  of  the  deceased  for  procuring,  from  Powell,  a  re- 
lease of  his  claims  upon  her  acquisitions  in  the  Rutland  family,  had  failed. 
In  a  letter  which  is  exhibited  in  the  cause  from  Smith,  a  sister  of  the 
deceased,  evidently  written  with  the  concurrence  of  tiie  deceased,  to 
Powell,  she  writes,  "  She  (the  deceased)  further  requested  me  to  ask  you 
if  you  would  execute  a  deed  of  settlement  on  herself  of  the  property  she 
•possesses,  so  that  she  may  be  enabled  to  dispose  of  it  in  any  way  which 
will  be  most  advantageous  to  her  present  interest,  as  a  married  woman 
is  very  unpleasantly  fettered  in  that  respect'*    This  letter  is  dated 
on  the  19th  of  January,  1819.     The  same  is  to  be  collected  from  the 
following  expressions  in  a  letter,  also  exhibited  in  the  cause,  from  the 
Duchess  of  Rutland  to  the  deceased,  in  answer,  it  should  seem,  to  one 
from  her,  requesting  "her  Grace's  interference  with  Powell  on  the  sub- 
ject of  his  leaving  her  the  uninterrupted  enjoyment  and  disposal  of  her 
property.     She  says,  "  I  don't  know  what  to  say  about  writing  to  Mr. 
Powell,  and  indeed  I  don't  clearly  understand  what  you  wish  me  to  say 
to  him.     I  certainly  think  he  has  no  right  to  take  your  money;  but  fear, 
that  if  he  was  to  refer  it  to  the  law  he  would  have  a  ririit;  and  I  do  not 
know  how  he  could  be  told  that  your  marriage  would  not  hold  good 
here."     Again,  "  I  think  your  brother  has  mentioned  to  me  that  Powell 
had  torn  the  certificate;  ifso^  we  might  venture  to  tell  him  that  he  could 
not  claim  your  property;  but  then  your  daughter  would  be  illegitimate; 
therefore,  I  think  that  you  had  better  consult  your  brother  before  I  write 
to  Powell.     Powell's  answer  probably  would  be,  that  as  you  have  refused 
his  ofier  to  live  with  him,  he  thinks  he  has  a  right  to  your  money.    I  hope 
and  trust  it  is  not  so;  but  fear  much,  that  whatever  a  wife  has  is  her  hus- 
band's." Again,  "I  really  quite  dislike  writing  to  him  (Powell),  asl  could 
usenoargumentof  any  weight,  unless  it  is  by  urging,  that,  as  all  your  little 
property  wasacquiredbyyourownexertionsin  my  service,he  oughtto  per- 
mit you  to  enjoy  it  in  peace ;  the  more  especially,  as  you  had  never  been  any 
expence  to  him.  Perhaps  that  may  be  what  you  wish  me  to  say;  let  me 
know;  but  consult  your  brother  about  it,  &c."     All  this  is  perfectly  just 
and  reasonable;  but  how  is  it  compatible  with  the  writer's  firm  convic- 
tion, or  even  sincere  belief,  at  that  time,  that  the  marriage  was  a  nul- 
lity ?    Must  not  she,  in  that  case,  almost  necessarily,  have  taken  higher 
ground  ?     This  letter,  I  should  observe,  appears  to  have  been  written  in 
file  October  of  1819.     It  is  certainly  true,  that  expressions  occur  in  this 
very  letter  from  which  an  inference  may  be  drawn  of  her  Grace  having 
entertained  a  belief,  all  alongy  that  the  ceremony  of  marriage  was  per- 
formed, and  the  certificate  granted,  by  a  popish  priest.     It  is  also  true 
that  she  has  deposed,  in  her  answers  to  the  2^  interrogatory,  already  re- 
cited, to  her  having  entertained  that  belief  in  consequence  of  what  was 
told  her  by  the  deceased,  recenti  factOy  or  at  the  time  of  the  mar" 
riage.     But  is  it  quite  impossible  that  this  witness,  deposing,  most  un- 
questionably, according  to  her  then  present  impression  and  belief,  but 
after  a  considerable  interval,  may  have  confounded  what  was  communi- 
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cated  to  her  by  the  deceased,  at  and  about  the  time  of  the  marriaee,  with 
other  Suggestions  from  the  same  quarter,  at  a  much  later  period?  when 
it  should  seem  that  the  enjoyment  of  her  property,  with  all  its  incidents, 
and  ^ejus  disponendiy  as  one  of  them,  was  so  paramount  an  object  with 
the  deceased,  that  provided  she  attadned  the  end,  she  was  not  very  scru- 
pulous about  the  means.  This,  at  least,  is  the  only  way  in  which  I  can 
account  for  some  apparent  discrepancies  in  the  evidence  of  this  witness. 
The  hypothesis  to  which  I  have  ventured  to  resort  solves  the  whole 
difSculty. 

So  much  as  to  the  kind  of  evidence  adduced,  and  the  source  from 
which  it  is  derived;  next,  as  to  its  scantiness  in  point  of  amount  For 
what,  in  truth,  does  it  amount  to  ?  Why,  to  little  more  than  evidence 
of  the  deceased  having  assured  Mr.  Hamilton  (not  that  she  had  been  mar- 
ried by  a  popish  priest — ^for  she  did  not  venture  to  go  that  length — but 
merely)  that  she,  the  deceased,  had  been  told  that  she  was  married  by  a 
popish  priest — ^without  any  specification  of  when,  where,  and  by  whom 
told;  without  one,  in  brief,  of  the  numerous  requisites  to  stamp  upon  the 
communication  a  character  of  authenticity.  She  might  be  so  told,  and 
yet,  very  possibly,  the  fact  be  otherwise;  at  all  events  it  is  not  to  be  con- 
tended that  her  being  told  so,  is  proof  th2X  it  was  the  fact  In  limiting 
the  evidence  in  favour  of  the  executor  to  the  deposition  of  Mr.  Hamil- 
ton, I  must  not  be  supposed  to  have  forgotten  that  of  theDuchess  of  Rut- 
land. I  do  so,  as  being  of  opinion,  that  her  Grace's  deposition,  taken 
as  a  whole,  furnishes  no  inference  whatever  against  the  force  and  efiect  of 
this  marriage. 

Lastly,  the  improbability  that  a  popish  priest  would  have  married 
these  parties  in  the  face  of  a  sentence  of  capital  felony,(a)  is  a  circum- 
stance not  wholly  to  be  left  out  of  the  account  Is  it  likely,  at  any  rate, 
that  a  priest  of  tiiat  communion  would  have  risked  incurring  that  sen- 
tence for  any  requital  which  these  parties  can  be  supposed  to  have  had 
either  the  inclination  or  the  means  to  offer  ?  Something  was  said,  in  the 
argument,  indeed,  as  to  the  statute  imposing  this  penalty  being  obsolete,  or 
a  dead  letter,  and  never  acted  upon.  But  I  really  do  not  know  how  the 
Court  can  presume  all  this;  certainly  not,  how  it  can  venture  to  found  its 
judgment  on  any  such  presumption.  Obsolete  the  statute  12  Geo.  1.  Ir. 
c  3.  s.  1,  could  hardly  be;  for  little  more  than  sixty  years  had  then  elapsed 
from  the  time  of  its  enactment  It  was  urged  again,  however,  that  minis- 
ters of  the  church  of  Ireland  are  punishable  for  celebrating  irregular 
marriages;  so  that  a  penalty  was  incurred  by  a  priest  of  whichever  com« 
munion  this  marriage  was  celel»^ted,  it  being  at  best  an  irregular  mar- 
riage, though  a  valid  one,  if  celebrated  by  any  other  than  a  popish  priest 
This  is  a  specious  answer  to  the  objection  of  improbability;  but  the  vast 
disparity  of  penalty  in  the  two  cases — ^in  the  one,  a  sentence  of  capital 
felony,  in  the  other,  a  mere  subjection  to  ecclesiastical  censures — de- 
prives it  of  any  great  weight  in  my  judgment  Ministers  in  this  country- 
were  liable  both  to  ecclesiastical  censures,  (6)  and  to  pecuniary  forfei- 
tures, (c)  for  celebrating  clandestine  marriages  prior  to,  and  independent 
of,  the  marriage  act;  yet  it  is  well  known,  that  parties  here,  who  were 
desirous  of  being  married  clandestinely  anterior  to  that  act,  were  seldom 
put  to  any  difficulty  for  lack  of  a  minister,  in  spite  of  these  penalties  and 

(a)  Vide  12  Geo.  1.  Ir.  c  3.  s.  1..  See  however  17  and  18  G^a  3.  Ir.  c.  9.  8.  1. 
ib)  Canon.  63.         (c)  6  and  7  W.  c.  6.    7  and  8  W.  c.  35.    10  Ann.  c.  19. 
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forfeitures.    It  is  probable  that  equal  facilities  in  this  kind  are  afforded 
to  parties  in  Ireland  at  the  present  day. 

Upon  all  these'  several  considerations  I  pronounce  for  Mr.  Powell's 
interest;  and,  consequently,  that  he  is  entitled  to  the  administration  of 
the  deceased's  effects  as  a  husband,  whose  wife,  the  deceased,  is  dead  in- 
testate in  law. 


SCRUBY  and  FINCH  v.  FORDHAM  and  Others.— p.  74. 

1.  A  vill  partially  defaced  b^  a  testator,  whilst  of  unsound  mind,  is  to  be  pro- 
nounced foFy  as  it  existed  m  its  integral  state,  that  being  ascertainable.  3.  If 
a  testator  of  impeached  sanity,  do  some  act  with  relation  to  his  will,  whose  state 
of  mind,  at  the  time  of  doing  which,  there  is  nothing  to  evidence,  aliunde;  hia 
rationality  at  such  time^  or  the  contrary,  is  to  be  inferred  from  that  of  his  act. 

JxmOMENT. 

Sir  John  NiCholl. 

The  party  deceased  in  this  cause  is  John  Trigg,  late  of  Melbum  Bury, 
i&  the  county  of  Cambridge,  who  died  on  the  6Ui  May,  1821.  He  died 
a  bachelor,  without  father,  leaving  behind  him  a  mother,  a  sister,  by  the 
whole  blood,  and  two  sisters  and  a  brother,  by  the  half  blood;  ana  was 
possessed  of  property,  amounting,  at  the  time  of  his  death,  to  between  six- 
teen and  twenty  thousand  pounds^ 

The  testamentary  papers  before  the  Court  are  paper  B,  the  original 
draft  of  a  will;  and  paper  A,  a  will  or  testament  itself.  This  latter  in- 
strument is  pleaded,  and  proved,  to  have  been  drawn  up  from  the  for- 
mer, and  was  executed  by  the  deceased,  in  the  presence  of  three  wit- 
nesses, with  the  usual  formalities,  on  the  6th  day  of  June,  1818.  He 
appoints  in  it  seven  executors,  amongst  whom  are  Thomas  Scruby  and 
Charles  Finch,  the  parties  now  propounding  the  instrument,  €ts  it  ex- 
iaied  in  its  original  statej  and  at  the  time  of  its  execution.  For  its 
present  plight  and  condition,  (in  which  it  was  left  by  the  deceased)  are 
as  follows: — ^A  part  of  the  last  line  of  the  fourth  sheet,  and  a  part  of  the 
first  line  of  the  fifth  sheet,  is  obliterated  with  ink;  and  the  upper  part  of 
this  same  fifth  sheet,  down  to  the  tenth  line,  is  also  torn,  or  gnawii,  Gt 
otherwise  defaced.  It  is  pleaded,  and  proved,  that  the  passage  obliterated 
with  ink  ran  as  follows:  <^Unto  Mr.  Thpmas  Scruby,  of  Melboum,  the 
sum  of  500/. ;''  and  that  the  several  bequests  in  the  upper  part  of  the  fifth 
sheet,  down  to  the  tenth  line,  were — "Unto  William  Mortlock,  Esq.  of 
Meldreth,  the  sum  of  500/. ;  unto  Mr.  William  Scruby,  of  Malton,  the 
sum  of  500/. ;  unto  Mr.  William  Webb,  of  Foulmire,  the  sum  of  500/. ; 
unto  Mr.  William  Nash,  of  Royston,  the  sum  of  500/. ;  unto  Mr.  Charles 
Finch,  sen.  of  Cambridge,  the  sum  of  500/. ;  unto  Mr.  Thomas  New- 
bury, of  Melbourn,  the  sum  of  200/. ;  unto  Mr.  Richard  Beaumont,  of 
Whaddon,  the  sum  of  100/.;  and  unto  Mr.  Joseph  Dickson,  of  Littmg- 
lon,  the  sum  of  100/.'' 

The  execution  of  the  will  itself,  and  the  capacity  of  the  deceased  at 
the  time  of  execution,  are  admitted  on  all  hands.  It  is  proved  to  have 
been  prepared  with  great  deliberation:  the  bequests  contained  in  it  were 
canvassed,  in  repeated  interviews,  between  the  deceased  and  his  solici- 
tor, Mr.  Wedd,  of  Royston,  who  drew  it  up;  and  the  draft  was  settled 
by  counsel  prior  to  its  engrossment  for  execution.     In  substance,  it  pro- 
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vides  for  the  sister  by  the  whole  blood,  and  her  familv,  the  more  liber- 
ally, it  should  seem,  through  Mr.  Wedd's  good  offices;  it  bequeaths 
legacies  to  several  friends  and  relations,  eleven  in  number;  and  it  dis- 
poses of  the  rest,  and  residue,  comprising  a  large  proportion  of  the  whole 
property,  to  charitable  uses. 

To  this  disposition  of  his  aiBFairs  the  deceased  adhered  for  nearly  three 
years,  and  up  to  the  time  of  his  death;  unless  any  thing  to  the  contrary 
is  to  be  collected  from  the  present  plight  and  condition  of  his  will.  It 
is  contended,  however,  that  nothing  to  the  contrary  is  to  be  so  collected. 
For  the  case  set  up  is,  that  the  instrument  was  so,  in  part,  at  least, 
apparently,  cancelled  by  the  testator,  whilst  he  was  of  unsound  mind, 
memory,  and  understanding.  And  the  Court  is  prayed  to  decree  pro- 
bate of  the  instrument,  as  it  originally  stood;  supplying  the  blanks 
caused  by  these  apparent  canceUations,  from  paper  B,  the,  admitted  draft 
of  the  instrument 

It  appears,  that  the  deceased  and  his  family  were  not  upon  the  most 
amicable  terms.  His  father  died  when  he  was  an  infant;  his  mother 
married  again  and  had  a  second  family.  The  mother,  as  administratrix 
of  the  father,  took  possession  of  a  leasehold  estate,  of  considerable  value, 
for  herself  and  her  children,  which  was  occupied  and  farmed,  for  a  se- 
ries of  years,  by  her  second  husband.  On  the  deceased  becoming  of  age, 
in  the  month  of  March,  1812,  differences  arose,  as  respecting  that 
estate;  which,  being  referred  to  arbitration,  produced  an  award,  giving 
the  deceased  possession  of  the  estate,  upon  certain  conditions.  A  bill 
in  Chancery  was  filed  by  the  one  party  to  set  aside  this  award;  and 
steps  were  taken  in  the  Court  of  King's  Bench,  by  the  oth^r,  to  enforce 
submission  to  it  It  is  true  that,  in  tihis  stage  of  the  business,  a  com- 
promise was  effected,  through  the  interference  of  mutual  friends  to  the 
parties,  but  it  is  in  evidence,  that  the  deceased,  from  this  period,  never 
cordially  forgave  "  the  Fordhams;^*  and  that  his  father,  and  brotiier-in- 
law  (the  husband  of  his  sister  by  the  whole  blood)  both  named  Ford- 
ham,  were  the  objects  of  his  particular  disaffection.  I  have  already  said, 
that  this  sister  was  indebted  to  Mr.  Wedd's  interposition  for  partaking 
so  largely  of  the  deceased's  testamentary  bounty.  She,  it  is,  and  her 
husband,  who  oppose  the  will,  as  propoundedy  it  being  their  interest, 
under  the  will,  that  it  shall  be  pronounced  for  in  its  present  plight,  ra- 
ther than  in  its  original  state.  An  appearance  has  also  been  given,  in- 
deed, for  the  next  of  kin,  praying  an  intestacy;  but  their  opposition  may 
be  taken  as  virtually  abandoned. 

At  the  time  when  this  will  was  made  and  executed,  there  is  no  reason 
to  suspect  the  testator  of  any  intention  to  marry.  ^  But  it  seems  that,  for 
some  months  prior  to  his  decease,  he  had  paid  his  addresses  to  the 
daughter  of  a  friend  and  neighbour,  who  had  consented  to  be  married 
to  him,  with  the  perfect  sanction  and  approbation  of  her  family.  Now 
this  circumstance  has  been  taken  hold  of  by  the  counsel  against  the 
will,  a^  propounded,  as  laying  a  foundation  for  those  mutilations  appa- 
rent on  the  face  of  it,  for  the  validity  of  which  they  would  contend. 
But  in  order  to  determine  the  force  of  this  argument,  it  is  requisite  to 
eonsider  what  these  mutilations  in  themselves  import;  or,  in  other  word^ 
what  would  be  their  effect,  supposing  the  Court  should  incline  to  pro- 
nounce for  them,  as  being  of  opinion  that  the  testsltor  was  perfectly  sane, 
and  rational  at  the  time  of  their  being  made.     For,  if  it  should  appear 
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that  these  cancellations,  at  most,  could  operate  merely  as  revocations  of 
particular  legacies,  and  not  as  a  revocation  of  the  whole  will,  it  disposes, 
at  once,  of  the  argument  for  the  prohability,  a  prioriy  of  the  deceased's 
being  induced  to  make  them,  from  this  circumstance  of  his  contemplat- 
ed marriage.  By  the  result  of  this  enquiry,  will,  also,  be  determined, 
the  propriety,  on  the  contrary,  of  the  parties  in  distribution,  eeasing  to 
contend  for  an  intestacy. 

Now,  as  with  respect  to  this  part  of  the  case,  I  am  of  opinion  that,  on 
the  face  of  the  instrument  itself,  this  obliteration,  and  tearing,  could,  at 
most,  effect  &  partial  only,  and  not  a  total,  revocation  of  the  instrument 
Questions  of  revocation  are  mere  questions  of  intention — all  which  rests 
with  the  Court,  in  respect  of  them,  is,  to  put  a  rational  construction 
upon  the  act  of  revocation.  If  a  testator  tear  off,  or  efface,  his  seal,  and 
signature,  at  the  end  of  a  will,  the  Court  will  infer  an  intention  to  re- 
voke the  whole  will;  this  being  the  ordinary  mode  of  performing  that 
operation.  If  a  testator,  on  the  other  hand,  obliterates  a  particular 
clause,  this,  on  the  same  principle,  operates  only  as  a  revocation  pro 
tantOf  or,  of  that  particular  clause(a).  So,  again,  if  part  of  one  sheet 
of  a  will,  consisting  of  several  sheets,  be  torn  off,  or  cut  through,  the 
other  sheets,  together  with  the  signature,  attestation,  and  so  forth,  re- 
maining in  their  original  state,  this  would  only  revoke  the  part  actually 
so  cut,  or  torn;  and  would  not  enure  to  a  revocation  of  the  whole  will. 
Whether,  indeed,  any  person  in  his  senses,  under  ordinary  circumstan- 
ces, would  resort  to  tiliis  mode  of  partial  revocation,  is  anoUier  question; 
but  if  he  did,  or  must  be  presumed  so  to  have  done,  I  am  of  opinion, 
that  the  e£fect  could  be  only  that  last  described.  Now  these  considera- 
tions, I  apprehend,  dispose  of  the  whole  argument  against  the  will,  as 
propounded^  built  upon  the  deceased's  intention  to  have  been  married. 
His  intention  to  marry  might  be  ground  for  revoking  his  whole  will,  as 
preparatory  to  a  new  disposition  of  his  property,  altogether;  but  it 
could  be  no  reason  for  cancelling  particular  legacies;  the  whole  effect  of 
this  last  operation  being  to  swell  the  residue,  which,  as  well  as  specific 
sums  to  a  large  amount,  stands  bequeathed,  as  I  have  already  said>  to 
charitable  uses.  The  same  considerations,  by  the  way,  also  evince, 
that  the  parties  in  distribution  could  not  have  contended,  effectually, 
for  an  intestacy. 

The  history  of  the  deceased,  as  spoken  to  by  the  witnesses,  is  pecu- 
liar, and  affectine.  He  is  described  as  "  a  very  clever,  sensible,  young 
man,  quick  and  keen  in  business,  of  a  lively  and  cheerful  disposition, 
but  raliier  irritable. "  This  is  said  to  have  been  his  «  general  character,'* 
and  it  continued  to  be,  for  any  thing  that  appears  in  evidence  to  the 
contrary,  till  within  a  few  days  of  his  decease.  On  the  Monday  (30th 
April)  preceding  that  event,  he  is  described  by  Mr.  Wedd,  upon  whom 
he  had  called,  at  Royston,  as  <<  transacting  business  correctly;"  but  as 
evidently  labouring  under  *<  a  great  dejection  of  spirits;"  and,  in  par- 
ticular, as  impressed  with  a  notion,  for  which  there  does  not  seem  to 
have  been  the  slightest  foundation,  that  his  intended  match  with  Miss 
H.  was  "  off,"  as  he  expressed  it,  or  would  never  take  place.     On  Wed- 

(a)  This  also  was  the  doctrine  of  the  civil  law.  Vide  D,  38.  4.  3.  Mantica 
says,  **  Ita  demum  prsesumltur  testamentum  cancellatum,  favorc  venientium  ab 
intestato,  quando  testator  cancellavit  vel  induxit  totum  testamentum.  Quod  si 
testator  solum  cancellaverit  testamentum  in  aliqua  parte,  in  aliis  partibus  non 
cancellatisy  firmumroanet."    De  Conj.  Ult.  Vol.  1.  xiltit«  1.  No.  31. 
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nesday^  the  2d  of  May,  the  deceased  was  visited  by  Mr.  Mortlock; 
and  on  Thursday,  the  3d  of  May,  at  his  own  express  desire,  by  Mr. 
Wedd;  and  the  depositions  of  these  gentlemen  render  it  obvious  that 
his  disorder,  in  this  interval,  was  still  gaining  ground.  They  represent 
him,  on  those  days,  as  buried  in  gloom  and  despondency,  and  visited 
with  a  number  of  fancies,  the  mere  offspring  of  that  malady,  with  the 
seeds  of  which  he  was  obviously  impregnated  on  the  preceding  Monday. 
He  still  insisted  that  his  match  with  Miss  H,  was  <*off,"  assigning  as 
the  reason  for  it,  when  urged,  one  which  could  not  be  true;  he  com- 
plained, that  ^^  all  his  friends  turned  their  backs  upon  him,  and  could 
have  nothing  to  say  to  him;'^  he  said,  that  a  mere  common  place  letter 
which  he  had  received,  in  answer  to  one  enquiring  the  ch^acter  of  a 
bailiff,  was  " ironical, '*  and  meant  to  "banter  him;^'  and  that  he  had 
been  betrayed  by  the  parishioners  of  Melbourn,  at  a  parish  meeting, 
into  **  signing  a  paper,  by  which  he  was  ruined.^'  These  and  similar 
notions,  which  haunted  the  deceased's  imagination,  had  no  foundation 
whatever  but  in  his  own  distempered  fancy. 

It  is  not  my  intention  to  pursue  this  melancholy  history  in  detail.  It 
is  sufficient  to  state  that  the  deceased  became  rapidly  worse — and,  that 
during  the  last  three  days,  at  least,  of  his  existence,  he  was  decidedly 
lunatic  In  the  course  of  Sunday,  the  6th  of  May,  towards  midnight, 
he  escaped  from  the  persons  about  him,  by  leaping  from  a  window  of 
0ome  height,  into  the  garden  of  his  house;  and  was  suffocated  in  a  pool 
or  pond  of  shallow  water,  contiguous  to  the  garden,  into  which  he 
either  threw  himself,  or  accidentally  fell;  possibly,  in  making  his  way 
towards  some  deeper  water,  a  little  further  off,  for  the  purpose  of  self- 
destruction.  Mr.  Haines,  his  medical  attendant,  speaks  to  his  belief 
that  he  was  "meditating  suicide,"  on  the  Saturday,  the  day  preceding. 

I  shall  now  briefly  advert  to  those  parts  of  the  evidence  which  respect 
the  deceased's  operations  upon  his  willy  on  the  particular  subject  of 
which  it  will  be  seen,  that  the  deceased,  although  constantly  harping 
upon  it,  was  not  a  bit  more  rational  than  in  his  general  conduct 

Mr.  Mortlock,  an  intimate  friend  and  neighbour  of  the  deceased,  de- 
poses, that  just  as  he  was  about  to  leave  the  deceased's  house  on  the 
morning  of  Wednesday,  the  2d  of  May,  after  the  visit  to  which  I  have 
just  alluded,  the  deceased  followed  him,  and  stopt  him,  saying,  ^<  I  want 
you  to  take  care  of  a  paper,  which  Joseph  Wedd  has  given  me  for  you." 
The  deponent  having  asked  '*  what  paper  Mr.  Wedd  could  have  given 
him  for  the  deponent,"  the  deceased  told  him,  "it  was  Ai^  (the  de- 
ceased's) will;  and  that  he  wished  the  deponent  to  take  ciu*e  of  it  for 
him."  The  deceased  looked  for  it  in  the  parlour  where  they  were,  but 
could  not  find  it  The  deponent  told  him,  that  ^^  he  could  not  stop  then, 
but  that  he  would  be  with  him  again  in  the  afternoon,  and  would  then 
take  it"  In  the  afternoon,  however,  of  that  day,  the  deceased  rode 
over  to  Mr.  Mortlock's,  and  remained  alone  with  him  nearly  three 
hours.  Mr.  Mortlock  represents  him  as  buried  in  gloom  and  despon- 
dency, which  he  now  ascribes  to  mental  derangement,  though  he  did 
not  so  consider  it  at  that  time.  In  the  course  of  conversation  he  re- 
peated his  wish,  that  "Mr.  Mortlock  should  take  charge  of  his  will," 
which,  however,  he  had  not  brought  with  him,  for  the  purpose  of  de- 
positing in  his  custody,  as  might  have  been  expected. 

In  the  morning  of  Friday,  the  4th  of  May,  the  deceased  had  a  good 
deal  of  irrational  conversation  with  his  housekeeper,  Taylor,  on  the 
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subject  of  his  will.  He  repeatedly  expressed  his  fears,  that  "  the  Ford- 
hams  would  get  at  it,"  in  which  case,  as  he  expressed  it,  ^^Melbourn" 
would  be  ruined(a).  He  wished  her  to  convey  it  to  Mr.  Thomas  Jar- 
main's,  a  neighbour,  which  she  refused.  He  then  persuaded  her  to 
take  charge  of  it  herself,  to  which  at  length  she  consented,  and  folded 
it  up  in  one  of  her  gowns,  by  the  express  desire  of  the  deceased,  where 
it  remained  till  the  evening  of  that  day.  She  deposes  that  "about  eight 
o'clock  in  the  evening,  the  deceased,  who  had  gone  out  on  horseback, 
and  who,  it  appears,  had  dined  with  Mr.  William  Scruby,  of  Malton, 
his  uncle  by  marriage,  returned  home,  and  after  being  alone  some  little 
time  in  the  parlour,  rang  for  the  deponent,  and  desired  her  to  fetch  him 
that  parcely  which  he  had  given  her  in  the  morning,  and  added,  ^  I 
want  to  put  some  writing  into  it,'  or  *I  have  got  more  writing  to  put 
into  it,'  or  to  that  effect:  she  went,  and  fetched  it  to  him,  and  left  it  with 
him;  he  said  nothing,  that  she  recollects,  when  she  gave  it  to  him:  he 
remained  in  the  parlour,  alone,  after  that,  for  some  time,  she  cannot  say 
how  long;  from  half  an  hour  to  an  hour  it  might  be:  he  then  rang  for, 
or  called  her,  and  again  wished  her  to  take  the  will,  but  she  did  not 
like  to  have  it  again:  he  kept  worrying  her  about  it,  as  he  had  done  in 
the  morning,  either  to  take  it  herself,  or  to  send  for  her  husband  and 
let  him  take  it,  to  Mr.  Jarmain's."  This  continued  till  the  deceased 
was  diverted  from  his  importunity  by  the  arrival  of  Mr.  Scruby. 

Mr.  Scruby,  who  had  followed  the  deceased  home,  in  some  alarm, 
deposes,  that  "on  hearing  his  voice,  as  he  believes,  the  deceased  came 
out  from  the  parlour,  and  said,  ^  he  was  glad  the  deponent  was  come, 
that  he  was  just  setting  off  to  the  deponent's  house;'  he  then  took  the 
deponent  into  the  parlour,  a  parcel  was  lying  on  the  table,  the  deceased 
said,  <  here  is  what  I  was  telling  you  about,  what  I  was  going  to  send  to 
Jarmain's."    He  then  broke  open  an  envelope,  and  gave  the  enclosure 
to  the  deponent,  saying,  *  there,  do  you  take  this  home  with  you;'  the 
outer  cover  which  he  so  took  off  was  addressed,  in  the  hand- writing  of 
the  deceased,  to  Mr.  Jarmain;  the  inner  cover  which  the  deceased  did 
not  break,  but  in  which  he  gave  the  parcel  to  the  deponent,  was  ad- 
dressed, also  in  the  hand-writing  of  the  deceased,  to  tlie  deponent,  or 
Mr.  Mortlock;  and  the  deponent  put  it  in  his  pocket"  After  some  fur- 
ther incoherent  conversation,  the  "  deceased  ordered  his  horse,  and  ac- 
companied the  witness  home,  where  he  agreed  to  take  a  bed.    The  wit- 
ness, after  supper,  attended  tlie  deceased  to  his  bed-room,  where  he  left 
him;  and,  shortly  afterwards,  retired  to  his  own  bed-room,  immediately 
over  that  in  which  the  deceased  was  to  sleep;  appointing  a  female  ser- 
vant to  sit  up  in  a  room  adjoining  the  deceased's,  and  to  call  him  up  if 
Ahe  heard  the  deceased  moving.     Accordingly,  he  had  scarcely  retired 
to  bed,  when  he  was  summoned  to  the  deceased's  appartment,  whom  he 
found  extremely  agitated,  and  insisting  on  the  re-delivery  of  the  <  paper  . 
which  he  had  given  the  witness.'  "     The  witness  deposes,  that  "on 
giving  it  him,  he  broke  open  the  seal,  and  kept  turning  jthe  sheets  over 
and  over;  he  said,  *  I  scratched  my  pen  over  Tom  Scruby  when  I  was  a 
little  angry  with  him  about  the  small  tithes,  but  I  wish  that  to  be  as  it 
was — he  has  been  a  very  kind  friend  to  me' — nothing,  would  satisfy  the 
deceased,  but  he  would  have  the  will  from  the  deponent,  and  he  had  it, 
as  he  has  deposed;  and  then,  when  he  had  done  with  it,  the  deponent 
Jiad  to  get  him  wax  to  seal  it  up  again,  and  he  was  very  particular  in 

(a)  The  testator  had  bequeathed  by  his  will  2000/.  towards  the  education  of 
poor  children  living  in  Melboum  and  Meldreth,  or  within  six  miles  of  Melboum. 
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sealing  it  up  again."    The  deponent  says,  that  "while  the  deceased 
was  turning  over  the  sheets  of  his  will,  he  stood  by  the  side  of  the  bed, 
and  noticed  him — ^his  manner  was  quite  insane — ^he  turned  over  a  shee^ 
looked  at  the  next,  and  did  not  attempt  to  read  it,  or  any  part  of  it" 
After  the  deceased  had  sealed  up  his  will  again,  he  gave  it  to  the  wit- 
ness, who  locked  it  up  in  a  drawer  in  the  room,  and  took  out  the  key, 
and  determined  On  continuing  with  the  deceased  during  the  rest  of  the 
night,  in  the  course  of  which  he  fell  asleep,  and  slept,  till  awakened  by 
the  deceased.     He  goes  on  to  depose,  that  "  he  left  the  deceased  about 
six  o'clock,  and  returned  about  eight,  when  he  found  him  still  in  bed." 
On  the  deponent  asking  him  how  he  did,  the  deceased  answered  **  how 
am  I !  I  am  a  wretch  not  fit  to  live,  I  am  a  devil— what  have  I  been 
doing?  I  have  been  tearing  my  will."     The  deponent,  not  believing 
this,  having  locked  it  up,  and  not  seeing  it  about,  said,  **  oh,  no  ! — ^you 
have  not" — he  Said  "I  have" — ^the  deponent  said  "no,  no"'— upon  which 
the  deceased  took  it  from  under  the  bed  cloathes,  and  casting  it  before 
the  deponent  on  the  bed,  said  **  there  it  is" — ^the  deponent  turned  over 
ihe  pages,  and  not  at  first  seeing  the  torn  part,  said  " oh,  no! — I  don't 
think  you  have  torn  it"    The  deceased  rose  up  in  the  bed,  and  reach- 
ing a  coat  that  lay  by  the  side  of  the  bed,  put  his  hand  in  the  pocket, 
and  pulled  out  some  tofn  pieces  of  paper,  which  he  gave  to  the  depo- 
nent, saying  "  there  it  is;  I  have  been  gnawing  it  like  a  dog — Oh!  what 
a  wretch  am  I,  I  have  been  trying  to  injure  my  best  friends — »can  it  be 
repaired?"  The  deponent,  to  pacify  him,  told  him  that  he  had  no  doubt 
hot  it  could;  the  deceased  added  **only  think  that  I  should  go  to  the 
drawer,  and  that  one  of  my  keys  (of  which  he  had  several  with  him) 
should  undo  it"  The  deponent  then  gathered  the  pieces  of  paper  which 
the  deceased  had  given  him,  and  folded  them  into  the  will,  which  he 
again  put  into  the  drawer. 

On  the  Saturday  morning,  the  deceased,  still  continuing  at  Mr.  Wil- 
liam Scruby's,  consented  to  be  bled;  after  which  he  was  apparently 
quiet,  and  possibly  enjoyed  something  of  a  lucid  interval  for  several 
hours.  He  soon,  however,  relapsed,  and  reverted  to  the  subject  of  his 
will,  insisting  on  having  ^^  that  paper  again."  The  deponent,  not 
thinking  it  right  that  the  deceased  should  have  it,  told  him  that  he  had 
given  it  to  Mr.  Mortlock,  who  had  been  at  the  deponent's  house  in  the 
course  of  the  morning — ^the  deceased,  at  first,  suspected  the  truth  of  this 
assertion,  but,  on  being  satisfied  by  the  deponent's  assurances,  he  said 
"he  would  go  to  Mr.  Mortlock  for  it,  for  have  it  he  would;"  the  de- 
ponent, **  who  saw  the  storm  rising"  as  he  expresses  it,  took  an  oppor- 
tunity of  fetching  the  will,  and  dispatching  it  by  Mr.  Haines,  to  Mr^ 
MorUock;  and  then,  seeing  that  nothing  would  satisfy  the  deceased,, 
agreed  to  ride  with  him  to  Mr.  Mdrtlock.  The  deceased  was  very  im- 
patient^— "  they  set  out  together,  but  the  deceased  very  quickly  broke 
away  from  the  deponent,  and  rode  ofi*  at  speed." 

Mr.  Mortlock  deposes,  that,  <*  in  the  afternoon  of  Saturday,  between 
three  and  four  o'clock,  as  he  best  recollects,  Mr.  Haines  came  to  the 
deponent's  house  in  great  haste,  and  brought  with  him  the  deceased's 
will — ^but  there  was  hardly  time  for  him  to  tell  the  deponent  the  occa- 
sion of  his  visit,  or  for  the  deponent  to  put  the  will  in  his  secretary, 
when  the  deponent,  looking  round  on  hearing  an  exclamation  from  his 
wife,  saw  the  deceased  himself,  riding,  at  speed,  to  the  house;  the  de- 
ceased leaped  a  chain,  came  through  a  narrow  way  between  two  posts^ 
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where  there  was  scarcely  room  for  a  horse  to  pass,  into  the  garden-— ^ 
jumped  from  the  horse,  rushed  into  the  hall,  and,  knocking  down  two 
of  the  children  of  the  deponent,  and  pushing  aside  his  wife,  came  up  io 
the  deponent,  in  a  state  of  the  greatest  agitation,  insisting  on  having  his 
will.     The  witness  endeavoured  to  persuade  the  deceased  to  leave  it  in 
his  (the  witness's)  custody,  but  the  deceased  betrayed  such  increasing 
agitation  about  it,  that  the  witness  by  the  advice  of  Mr.  Haines,  and  in 
order  to  calm  the  deceased,  at  length  suffered  him  to  h^ve  it     He  still, 
however,  pressed  the  deceased  to  leave  it  in  his  keeping,  which  the  de- 
ceased at  last  said  that  he  would,  provided  the  deponent  would  let  him 
have  some  paper  and  wax  to  seal  it  up.     The  deponent  accordingly 
lighted  a  candle,  and  having  supplied  him  with  some  writing  paper,  and 
a  stick  of  sealing-wax,  the  deceased  proceeded  to  enalose  the  will  in  an 
envelope,  and  seal  it  up;  this  he  did  with  considerable  industry,  for  he 
sealed  it  in  many  places,  but  in  a  very  few  minutes  afterwards  the  de- 
ponent heard  him  tearing  something  behind  him;  the  deponent  getting 
round  him,  and  seeing  what  he  was  about,  suddenly  withdrew  the  will 
itself  from  the  cover,  which  the  deceased  had  torn  open,  trying,  as  it 
seemed  to  the  deponent,  to  tear  the  will  itself,  but  without  having  ac- 
tually done  so.     The  deceased  then  tore  the  cover  (which  it  seems  not 
unlikely  that  he  mistook  for  the  will  itself)  in  pieces,  and  held  them 
over  the  candle,  burning  them,  as  if  he  was  at  play  with  them;  the 
whole  action  being  one  of  decided  derangement     The  deponent  (who 
appears  to  hare  used  considerable  dexterity  in  recovering  possession  of 
the  will)  then  withdrew  with  it  up  stairs.     The  deceased  remained  at 
Mr.  Mortlock's  house  till  about  nine  o'clock  that  evening;  between 
eight  and  nine,  Mr.  Mortlock  proposed  that  the  deceased  should  go 
home,  to  which  he  assented,  but  when  the  gig  came,  he  could  not  be 
prevailed  upon  to  get  into  it — he  put  his  foot  on  the  step  five  or  six 
times,  and  then  withdrew  it,  and  returned  into  the  parlour,  each  time 
beckoning  or  calling  to  the  deponent,  who  had  taken  his  seat  in  the  gig, 
to  follow  him,  telling  him  that  he  wanted  to  speak  with  him  alone.    On 
each  occasion  when  the  deponent  was  alone  with  him,  he  told  him, 
what  he  wished  principally  to  say  was  about  his  will — ^he  asked  where 
it  was — ^the  deponent,  considering  him  to  be  in  an  unfit  state  to  have  it 
in  his  possession,  told  him  that  he  had  burnt  it — ^^  well  then,''  said  the 
deceased,  ^<  can't  I  make  another  ?" — ^the  deponent  told  him  that  he 
might — ^that  a  man  might  make  a  will  at  any  time,  &c. — '^  could  not  he 
then  make  another?"  he  said — "might  not  he  make  another?" — and  in 
this  way  he  continued,  calling  the  deponent  back,  and  asking  what  had 
become  of  his  will,  and  when  told  that  he  had  burnt  it,  asking,  over  and 
over  again,  **  whether  he  could  not  make  another  ?"    At  length,  how- 
ever, the  deceased  was  persuaded  to  get  into  the  gig,  and  was  driven 
home  by  Mr.  Mortlock  to  his  house  at  Melboum.     As  for  the  will  it- 
self, that  remained  in  Mr.  Mortlock's  custody,  till  he  delivered  up  the 
possession  of  it  to  Mr.  Wedd,  after  the  melancholy  catastrophe  of  the 
following  evening  already  alluded  to. 

Now,  in  the  face  of  this  evidence,  it  would  be  idle  to  contend,  that 
the  deceased  was  sane  at  the  time  of  reducing  this  fifth  sheet  of  his  will 
(whether  by  tearing  or  gnawing  it  non  constat)  to  the  plight  in  which 
it  now  appears;  and  I  have  no  hesitation  whatever  in  pronouncing  for 
those  legacies,  as  part  of  that  will,  which  are  proved  to  have  stood  at  the 
top  of  this  fiftii  sheet;  when  in  its  integral  state. 
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To  the  obliteration  with  ink,  of  the  legacy  of  500/.  to  Mr.  Thomas 
Scruby,  in  the  bottom  line  of  the  fourth,  and  top  line  of  the  ftfUi,  sheet 
of  the  will,  different  considerations  apply;  and  this,  indeed,  is  the  only 
part  of  the  case  upon  which  the  Court  has  felt,  all  along,  any  sort  of  dif- 
ficulty. The  ground  of  distinction  between  this,  and  the  other  part  of 
the  case  is,  that  it  is  impossible  to  ascertain  the  precise  time  at  which  the 
obliteration  was  made.  It  might  have  been  made  at  any  time  within  ten 
or  eleven  months  before  the  deceased's  death — for  the  deceased,  as  I  shall 
presently  observe,  is  proved  to  have  had  the  will  so  long  in  his  posses* 
sion  or  custody,  though  for  nearly  the  two  years  next  after  its  execution, 
it  had  remained  in  the  hands  of  Mr.  Webb.  But,  on  the  other  hand,  the 
high  probability  is,  that  it  was  effected  on  the  Friday  evening  preceding 
his  decease,  at  which  time  he  was,  decidedly,  insane.  On  that  evening 
it  is  proved,  by  Taylor's  evidence,  to  which  I  have  already  adverted, 
that  the  deceased  was  alone,  with  the  instrument  before  him,  for  from 
half  an  hour  to  an  hour,  for  the  express  purpose,  as  he  assured  the  wit- 
ness, of  <<  putting  some  writing,  or  putting  some  more  writing  into  it" 
It  should  seem  from  the  deposition  of  the  same  witness,  that  the  deceased 
had  an  equally  apposite  occasion  of  performing  the  operation  on  the  same 
Friday  morning,  for  he,  probably,  had  been  busy  with  his  will,  prior 
to  his  dispatching  Taylor  for  a  candle  and  sealing  wnx  for  the  purpose 
of  securing  it  in  an  evelope,  as  she  speaks  to  his  having  done,  on  the 
morning  of  that  day.  Be  this,  however,  as  it  may,  to  we  morning,  or 
the  evening,  of  that  Friday,  I  am  clearly  of  opinion,  that  this  oblitera- 
tion is,  with  far  the  greater  probability,  to  be  referred. 

Still,  however,  it  must  be  admitted,  that  the  Court  has  no  direct  evi- 
dence of  the  time,  or,  consequently,  of  the  deceased's  state  of  mind  at 
the  time,  of  the  act  done.  It  must  have  recourse,  therefore,  to  the  usual 
mode  of  aseeiiaining  it  in  such  cases — ^which  is,  by  looking  at  the  act  it- 
self— for  this  I  take  to  be  the  general  rule,  where  a  will  is  traced  into 
the  hands  of  a  testator,  whose  sanity  is  once  fairly  impeached,  but  of 
whose  sanity  or  insanity  at  the  time  of  doing  or  performing  some  act 
with  relation  to  that  will,  there  is  no  direct  constat.  In  oth^r  words, 
the  agent  is  to  be  inferred  rational,  or  the  contrary,  in  such  cases,  from 
the  character,  broadly  taken,  of  his  act 

Applying,  therefore,  this  test  to  the  present  question,  I  am  led  to  con- 
sider, whether  the  obliteration  of  this  legacy  of  500/.  to  Mr.  Thomas 
Scruby,  under  all  the  circumstances,  were  a  rational  act  in  itself-— and 
whether  it  were  rationally  done,  and  performed,  as  to  the  mode  of  ob- 
literation resorted  to  by  fiie  deceased.  Now  I  own  that  I  can  bring  my- 
self, exactly y  to  neither  of  these  conclusions. 

And,  first,  how  was  the  act  done  or  performed  ?  If  a  person  of  sound 
mind  was  about  to  revoke  a  legacy,  he  would  probably  erase  it,  or  strike 
his  pen  through,  or  draw  lines  across  it;  and,  if  a  person  of  only  ordinary 
caution,  he  would  note  the  revocation  in  the  margin,  accompanied  with 
its  date,  and  authenticated  by  his  signature,  or  the  initials  of  his  name. 
Has  any  thing  of  the  sort  occurred  in  this  instance?  The  mode  of  ob- 
literation appears  to  have  been  this: — ^The  testator  appears  to  have  let 
drops  of  ink  fall  on  the  passage  from  the  quill  part  of  a  pen,  and  then  to 
have  smeared  it  over  with  the  feather  end;  and  that  so  incautiously,  as 
in  part  to  efface,  at  the  same  time,  his  own  signature  at  the  bottom  of  the 
fourth  sheet  Now  this  is  hardly  a  sane  mode  of  obliteration.  It  is 
observable,  too,  that  the  testator  has  suffered  the  phrase,  <<my  ekven\Bat 
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mentioned  legatees/'  to  stand  at  the  very  foot  of  this  obliteration,  though, 
if  valid,  it  reduces  the  number  to  (en;  and  that  the  name  of  Mr.  Thomas 
Scruby  is  left  as  an  executor,  though  it  is  purported  to  be  struck  out  as 
a  legatee. 

I?or,  secondly,  can  I  quite  be  of  opinion  that  the  act  itself,  indepen- 
dent of  the  mode  of  action,  is  perfectly  rational:  it  is  so  far,  at  leas^  ir- 
rational as  to  be  capable  of  no  assignable  reason,  which,  perhaps,  UTMfer 
the  circumstances^  is  all  that  is  required.  It  has  however  been  attempted 
to  be  shown,  that  something  of  a  reason  did  exist  for  the  testator  alter- 
ing his  mind  as  to  Mr.  Thomas  Scruby 's  legacy;  and  to  this  end  inter- 
rogatories have  been  addressed  to,  I  believe,  all  the  witnesses,  as  to  a 
misunderstanding  which  is  supposed  to  have  occurred  between  the  de- 
ceased and  Mr.  Thomas  Scruby,  subsequent  to  the  makinii;  of  the  will. 
Now,  in  the  first  place,  it  is  not  quite  clear  whether  this  misunderstand- 
ing did  not  occur  prior  to  the  execution  of  the  will;  but,  be  that  as  it 
may,  this  at  least  is  certain,  that  any  coolness  which  it  might  have  oc- 
casioned between  the  parties  had  subsided,  Ions  before  the  deceased  ever 
had  this  will  in  his  possession.  For  it  appearsby  the  evidence  of  nearly 
all  the  witnesses,  ^at  the  difierence  in  question  (as  to  the  origin  of  which, 
too,  the  deceased  had  the  candour  to  admit  himself  in  the  wrong)  occur- 
red in  the  spring  of  the  year  1818,  and  that  it  lasted,  as  one  of  tiie  wit- 
nesses expressed  it,  ^<  a  very  littie  while.  ^*  And  it  is  manifest  by  the  de^ 
position  of  Mr.  Webb,  that  the  will  was  in  his  custody  from  the  time  of 
its  execution  till  the  month  of  May  or  June,  1820,  when  it  was  delivered 
to  the  deceased  by  Mr.  Webb  (of  his  own  mere  motion,  and  not  at  the 
request  of  the  deceased,  as  for  any  purpose  of  alteration  or  cancellation) 
only  ten  or  eleven  months  prior  to  the  death  of  the  deceased. 

And  this  last  piece  of  evidence,  by  the  way,  nearly  disposes  of  the 
argument,  derived  from  what  has  been  termed  the  deceased's  ^^  recogni- 
tion^^ of  the  obliteration,  contained  in  his  declaration,  already  stated,  to 
Mr.  William  Scruby,  that  he  had  *^  scratched  his  pen  over  Tom  Scruby 
when  he  was  a  little  angry  with  him  about  the  small  tithes,'^  Sup- 
posing, however,  that  the  deceased's  averment  on  this  head  had  not  been 
erroneous  on  the  face  of  it,  as  it  plainly  was,  still  the  Court  could  scarcely 
have  ventured  to  build  any  superstructure  on  the  foundation  of  whatfeU 
from  a  man,  in  the  state  of  derangement  which  the  deceased  is  proved  to 
have  been  in  at  the  time  of  making  this  supposed  ^<  recognition.^' 

Upon  the  whole,  then,  the  Court  has  reason  to  be  satisfied  that  the 
testator  was  was  of  unsound  mind,  memory,  and  understanding,  at  the 
time,  as  well  of  cancelling  this  legacy  to  Mr.  Thomas  Scruby,  as  of  de- 
facing the  bequests  at  the  top  of  the  fifth  sheet  of  his  will;  and  I  have  no 
hesitation  in  pronouncing  for  the  will,  as  it  originally  stood,  in  both 
spects. 
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STANHOPE  V.  BALDWIN,  otiierwise  GOSSTER,  falsely  called 

STANHOPE.— p.  93. 

A  marria|;e  annulled  by  reason  of  an  undue  publication  of  bannsi  under  36  Gea 

3.  c.  33. 
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DEAN  AND  CHAPTER  OF  WESTMINSTER. 

The  Office  of  the  Judge,  promoted  by  CLINTON  v.  HATCHARD-— 

p.  96. 

"  Chiding  and  brawling  in  a  church/'  penalty  of,  under  5  &  6  £dw.  6,  c,  4. 
No  person  can  be  a  lecturer,  although  elected  bv  the  parishioners,  without  the 

rector's  consent — ^unless  there  be  an  immemorial  custom  to  elect  without  hit 

C4»tent. 


EASTER  TERM, 
1st  Session. 


ARCHES  COURT  OF  CANTERBURY. 


SCHULTES  V.  HODGSON.— p.  105. 

1«  The  admissibility  of  articles  is  not  debateable,  in  an  appeal  Court,  upon  an 
appeal  entered  more  than  fifteen  days  after  their  admission  by  the  Court  d 
quo. 

3.  In  criminal  suits,  the  defendant's  answers,  upon  oath,  are  not  to  be  required, 
even  to  those  heads  or  positions  which  are  not,  in  themselves^  criminatory. 


DURANTv.  DURANT.— p.  114. 


(Jin  Appeal  from  the  Consistarial  Episcopal  Court  of  Litchfield 

and  Coventry.) 


Whatever  is  to  be  done,  ftenonaliy,  hy  the  party  principal  in  the  cause,  requires, 
in  strictness,  a  fiersonai  service  of  the  notice,  or  decree,  for  doing  it,  upon  the 
party  principal.  Hence,  the  service  of  a  decree  for  answers  upon  the  proctor ^ 
will  not  justify  the  Court  in  putting  the  ftrmdfial  in  contempt,  if  those  answers 
are  not  brought  in. 

This,  in  the  first  inBtance^  was  a  cause  of  divorce,  or  separation  d 
mensd  et  thorOj  by  reason  of  adultery,  promoted  and  brought  by  Mary 
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Ann  Durante  wife  of  George  Durant,  Esq.  of  the  parish  of  Tong  Castle, 
county  of  Salop,  in  the  diocese  of  Lichfield  and  Coventry,  and  province 
of  Canterbury,  against  the  said  George  Durant,  Esq.  in  the  Consistorial 
Episcopal  Court  of  Lichfield  and  Coventry.  The  present  appeal  was 
entered,  on  the  part  of  the  original  defendant,  from  a  sentence  or  order 
of  that  Consistory  Court,  pronouncing  him  in  contempt^  and  decreeing 
him  to  be  signifiedj  pursuant  to  the  statute  53  Geo.  3.  c.  127.  , 

The  proceedings  had  in  the  Court  below  are  slated  in  the  judgment 

Judgment. 

Sir  John  Nicholl. 

The  course  which  the  present  appeal  has  taken  relieves  me  from  the 
obligation  of  determining  on  the  merits  of  it;  for  it  appears,  if  I  may  so 
say,  to  have  determined  itself.  But  it  involves  a  question  of  some  nice- 
ty in  practice;  upon  which  it  may  be  convenient  that  I  should  embrace 
the  opportunity,  thus  afforded  me,  of  delivering  my  opinion. 

This  is  an  appeal  from  the  Consistory  Court  of  Coventry  and  Lichfield, 
where  the  suit  originally  depended,  being  a  suit  of  separation  a  mensa 
et  thorOy  promoted  by  the  wife  against  the  husband  for  adultery.  The 
citation  was  returned,  personally  served  on  the  18th  of  January  1820; 
but  no  appearance  was  given  for  the  party  cited,  till  the  8th  of  May, 
1821;  and  then  only,  it  should  seem,  in  consequence  of  a  notice  served 
upon  the  party  on  die  17th  of  April  preceding,  that  he  would  be  put  in 
contempt  and  signified,  failing  to  appear  upon  that  day.  A  libel  and  al- 
legation of  faculties  were  brought  in  on  the  22d  of  May,  and  were  ad- 
mitted on  tl^e  3d  of  July,  when  a  general  negative  issue  to  the  libel  was 
given  for  th^  defendant,  and  a  decree  for  answers,  both  to  the  libel  and 
allegation  of  faculties  was  prayed  for  the  plaintiff.  The  decree  was  sub- 
sequently extracted,  and  was  returned  on  the  9th  of  October,  jE7er^ona//y 
served  upon  the  deftndanfs  proctor ^  who  appeared  to  the  decree,  and 
was  assigned  to  bring  in  his  client's  answers  by  the  next  Court.  This 
assignation  was  continued  from  Court  day  to  Court  day,  till  the  15th  of 
January,  1822,  when  the  Judge  (having  already  previously  directed  a 
notice  to  be  served  on  the  party,  and  which  wad  actually  so  served  on 
the  8th  of  November,  that  he  would  be  put  in  contempt  if  his  answers 
were  not  filed  as  on  the  20th  of  November  preceding,  his  proctor  then 
appearing,  and  still  appearing  from  Court  day  to  Court  day,  and  praying 
further  time)  pronounced  the  defendant  in  contempt,  from  which  suppos- 
ed grievance  this  appeal  has  been  duly  prosecuted  to  its  present  stage. 

Now,  on  the  face  of  these  proceedings,  there  are  strong  grounds  to 
suspect,  that  the  defendant  has  been,  vexatiously,  endeavouring  to  ob- 
struct the  course  of  justice  to  the  plaintiff.  No  appearance  even  was 
given  till  more  than  a  year  and  a  quarter  after  the  return  of  the  citation; 
and  though  something  has  been  said  of  compromise,  and  of  proposed  ar- 
rangement, which  partly  relieves  from  the  impression  produced  by  that 
fact,  still,  it  is  to  be  remembered,  that  this  appearance,  at  last,  is  only 
obtained  by  threats  from  the  Court  of  resorting  to  its  compulsory  pro- 
cess. A  general  negative  issue  is  then  given  to  the  libel  (quite  out  of 
the  usual  course),  not  even  confessing  the  marriage;  so  that  the  Court, 
with  no  constat  before  it  of  a  fact  of  marriagey  could  allot  the  wife 
nothing  on  the  account,  or  in  the  nature,  of  alimony.  Lastly,  an  inter- 
val of  nearly  six  months  occurs  between  the  decree  for  answers,  and  the 
step  appealed  from — the  answers  to  the  libel,  though  said  to  be  ready. 
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being  then  unfiled,  and  the  answers  to  the  allegation  of  faculties  not  even 
being  asserted  to  be  i]\A  state  of  forwardness(a). 

It  is  not  to  be  denied  4hat  the  proceedings  here  stated  compose  a  case 
of  great,  I  may  even  say  of  extreme  hardship  upon  the  wife.  Still, 
however,  the  Court  would  have  been  put  to  some  difficulty  to  pronounce 
€igainstitie  present  appeal,  in  the  absence  of  *'  tf  personal  service^  upon 
the  party ^  of  the  decree  for  answers;''  in  which  absence  I  should  hard- 
ty  have  been  led  to  decide,  that  the  present  appellant  was  duly  and  law- 
fully put  in  contempt  And  this  is  a  question  which  the  Court  might 
have  had  to  determine  judicially,  with  reference  to  the  merits  of  the 
present  appeal,  had  it  been  made  a  point  of,  and  insisted  upon,  by  the 
counsel  for  the  appellant,  and  had  not  the  appeal  been  pronounced  for, 
less  upon  the  merits,  than  under  a  sort  of  arrangement  between  the  par- 
tie8(A).  As  with  any  immediate  reference  therefore  to  the  present  ap- 
peal, the  question,  in  a  manner,  merges,  still  however  it  may  be  conve- 
nient, I  repeat,  as  a  guide  to  practitioners,  in  these  and  similar  cases, 
that  I  should  state,  and  examine,  somewhat  indeed  extra  judicially,  and 
without  the  point  having  been  argued,  what  the  correct  practice,  in  this 
matter  of  personal  answers,  is. 

And  here,  in  the  first  place,  it  may  save  time  to  inquire  what  was  the 
old  practice,  in  the  matter  inquired  of;  for  if  Ma/  be  consonant  to  reason 
and  analogy,  and  has  undergone  no  authoritative  alteration,  it  is,  or 
ought  to  be,  the  practice  of  the  Court  at  the  present  day. 

From  the  old  practice  then  as  laid  down  by  Oughton,  Clerk,  and 
Consett,  it  is  to  be  collected  that  personal  answers  were  twofold — being 
to  be  had,  in  certain  causes,  on  special  application,  from  the  proctor  in 
*the  cause,  as  well  as  from  the  principal.  This  is  distinctly  laid  down 
by  Oughton;  for  instance,  in  the  16th  sec.  of  his  61st  title(c),  <<  de  litis 

(a)  The  appellant's  proctor  merely  prayed  *^ further  time**  upon  a  statement 
tbat  bia  client's  <*  answers  to  the  libel,  settled  by  counsel,  bad  been  just  left  witb 
him,"  but  that  his  answers  to  the  allegation  of  faculties  ^  had  not  yet  come  to  hU 
AandaV 

(A)  The  following  is  the  minute  of  the  judgment  entered  by  consent  **  Bed- 
ford (proctor  for  the  appellant)  prayed  the  Judge  to  pronounce  for  the  appeal, 
and  complaint  made  and  inteiposed  in  this  behalf,  and  for  his  jurisdiction,  and 
that  the  Judge,  from  whom  this  cause  is  appealed,  hath  proceeded  wrongfully, 
nuUy,  and  unjustly — to  reverse  the  order  or  decree  appealed  from — to  retain  the 
principal  cause — and  therein  to  allow  time  for  him  the  said  Bedford  to  give  in 
his  client's  answers.  Box  (proctor  for  the  respondent)  prayed  the  Judge  to 
pronounce  against  the  appeal,  and  complaint  made,  and  interposed  in  this  behalf, 
and  that  the  Judge,  from  whom  the  same  is  appealed,  hath  proceeded  rightly, 
JQStly,  and  lawfully — ^to  affirm  the  order  or  decree  appealed  from,  and  to  retain 
the  principal  cause — and  therein  to  decree  the  said  Bedford's  party  in  contempt, 
and  his  contempt  to  be  signified  according  to  the  act  of  parliament,  in  that  case 
made  and  provided,  for  not  having  obeyed  the  order  or  decree  of  the  Judge  from 
whom  this  cause  is  appealed,  and  to  condemn  the  appellant  in  costs.  The  Judge 
having  heard  the  proofs  read,  and  advocates  and  proctors  on  both  sides  thereon, 
by  interlocutory  decree,  having  the  force  and  effect  of  a  definitive  sentence  in 
writing,  pronounced  for  the  appeal  and  complaint  made  and  interposed  in  the 
said  cause,  and  for  his  jurisdiction,  and  that  the  Judge,  from  whom  this  cause  is 
appealed,  hath  proceeded  wrongfully,  nully,  and  unjustly,  reversed  the  order  or 
decree  appealed  from — ^retained  the  principal  cause — and  therein  assigned  Bed- 
ford to  give  in  his  client's  answers  the  next  Court  day." 

A  new  decree  for  answers  was  also  further  directed  to  issue,  at  petition  of 
Box. 

(f )  Nota  etiam,  quod  procurator  actoris,  postquam  lis  sit  contestata,  si  crcdi- 
derit  se  in  aliquo  videlicet  in  aliqul^  positione  materiali  libelli,  prssertim  posi- 
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contesiatione,'^  and  in  the  subsequent  section  [s.  17  of  the  same  title(a)], 
the  suits,  in  special,  where  the  proctor's  answers4nay  be  had,  are  point- 
ed out,  and  the  uses  to  which  they  are  capable  oft  being  made  subservient 
in  these  suits,  are  ascertained.  Now  this  being  so,  I  apprehend  that  no- 
tices or  decrees  for  personal  answers  were  always  served  accordingly; 
that  is,  notices  for  such  answers  from  the  proctor,  upon  the  proctor;  and 
decrees  for  such  answers  from  the  party,  upon  the  party. 

It  is  true  indeed  that  Oughton,  in  his  62d  title,  refers  to  a  note  on 
title  xxi.  [Obs.  9.]  by  which  it  seems,  that  a  decree  for  the  answers  of 
the  party  principal  in  the  cause  may  be  served  on  his  proctor.  But 
this  can  only  be,  he  observes(d),  under  the  special  authority  of  the 
Court,  in  virtue  of  a  special  clause  inserted  in  the  decree  itself;  and  con- 
sequently it  forms  no  exception  to  the  rule,  that  in  ordinary  cases,  the 
decree  for  the  personal  answers  of  the  party  principal  must  be  personal- 
ly served  upon  the  party  principal.  Oughton's  whole  62d  title  repre- 
sents, under  ordinary  circumstances,  the  decree  for  the  personal  answers 
of  the  party  principal,  as  a  formal  process,  under  seal  of  the  Court, 
against  the  party  principal,  and  required  to  be  served,  personally,  upon 
the  party,  as  contradistinguished  from  any  mere  assignation  or  notice  to 
be  served  upon  the  proctor.  And  this,  I  conceive,  to  have  been,  inva- 
riably, the  old  practice,  except  as  excepted  in  the  9th  obs.  on  Oughton's 
21st  title— an  exception  not  at  all  applicable  to  the  case  of  present  ap- 
peal, or  in  ordinary  instances. 

So  stood  the  old  practice,  a  practice,  I  must  also  remark,  both  per- 
fectly reasonable  in  itself,  and  perfectly  consonant  with  the  practice  of 
the  Court  in  analogous  cases.  For  the  reasonableness  of  the  practice,  it 
is  too  obvious  to  be  insisted  upon;  and  for  its  consonance  with  analogy, 
we  all  know,  that  whatever  is  to  be  done  personally,  by  the  party,  ab- 
solutely requires,  in  strictness,  a  personal  service  of  tiie  notice  or  decree 
for  doing  it  upon  the  party.  Where  steps  are  to  be  taken  by  the  proc- 
tor merely,  a  mere  assignation  upon  the  proctor  suffices — ^he,  quoad 

tione  aliquli  libelli  roatrimonialis]  posse  relevari  ex  responsis  procuratoris  par- 
tis adverssB,  potest  primo  [scilicet  aute  decretum  pro  parte  principali]  jurare, 
pro  parte  sufi,  quod  credat  se  fideliter  posuisse*  contenta  in  libello,  et  petere  ju- 
ramentum  k  procuratore  partis  adverse  praestari,  de  fidelitfer  respondendo  posi- 
tionibus  ejusdem  libelli  in  proximo  die  juridlco:  quod  est  concedendum.  Ough- 
ton, tit.  1.  XL  8.  16. 

(a)  £t  est  admodum  necessarium  ut  hoc  fiat,  in  causa  restitutionb  obsequiorum 
conjugalium,  vel  divortii  aut  separationis  i  thoro  et  mensl:  nam  de  verisimili 
procurator  rei  est  ita  instructus  a  domino  suo,  quod  vult  fateri  solemnizationem 
matrimonii  allegati;  ex  quo,  procurator  mulieris  agentis  potest  adstatim  petere 
sumptus  litis  et  alimoniae,  domins  suae  decemi,  quod  alias  petere  non  possit,  nisi 
postquam  ipsa  pars  criminalis  fuerit  examinata;  quod  plerumque  (prxsertim  in 
his  casibus)  differtur,  per  rei  contumaciam,  ad  evitandum  condemnationem  in 
eisdem  expensis  litis  et  alimonix.     Oughton,  ubi  sup.  s.  17. 

(6)  Citatio  vero,  seu  decretum  citatorium  pro  responsis  (post  litis  contesta- 
tionem)  personalibus  partis  principalis  exequi  solet  vel  in  partem  ipsam  principa- 
lem,  per  ostensionem  ejusdem  sub  sigillo  judicis  officii,  et  relictionem  notuln  (ad 
effectum  ejusdem)  anglicanae;  vel,  ut  supra,  viis  et  modis,  aut  aliter,  vi  clausula 
cujusdam  in  ipso  decreto  (cum  ita  petatur  a  judice)  specialiter  inserendae  solum- 
modo,  nonumquam  exequi  solet  in  procuratorem  ori|;inalem  in  causft,  pro  dictft 
parte  exercentem;  ostendendo  scilicit  decretum  hujusmodi  pro  responsis,  sub 
sigilloj  et  veram  penes  eum  relinquendo  copiam  ejus.    Oughton,  tit.  xxi.  obs.  9. 

■  ■  ■  ■!■'■  ■  I 

*  This,  in  Oughton,  is  misprinted  ^o/uiitf« 
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A«c,  being  *^dofninus  litis*^'  But  where  the  personal  intervention  of 
the  principal  is  requisite  to  the  act  to  be  done,  as  it  is,  for  instance, 
where  costs  are  taxed  against  him,  or  where  sums  are  decreed  to  be 
paid  by  him  on  account  of  alimony,  the  practice  is  to  take  out  a  monition 
against  the  party,  not  merely  to  serve  a  notice  on  the  proctor,  which 
monition  must  be  personally  served  upon  the  party;  in  all  cases,  that  is, 
wher^it  is  requisite  that  the  proceedings  should  be  conducted  with  any 
semblance  of  regularity. 

It  must  be  conceded,  however,  in  this  matter  of  personal  answers, 
that  the  modern  practice  has  been  to  serve  the  decree  on  the  proctor 
only,  and  not  on  the  principal.  This  may  have  arisen,  partly  perhaps 
firom  the  two  species  of  personal  answers  already  alluded  to  (the  latter, 
for  obvious  reasons,  now  obsolete)  being  confounded  in  modern  prac- 
tice; and  partly,  because  persons  seldom  hang  back  in  this  matter  of 
answerSf  which  are  to  be  obtained,  in  most  cases,  without  any  sort  of 
difficulty.  Being  the  practice,  however,  I  should  be  disposed  to  admit, 
that  a  service  of  the  decree  for  answers,  though  merely  upon  the  proc- 
tor, might  be  a  sufficient  service  of  the  decree  for  very  many  purposes. 
For  instance,  if,  after  such  service,  the  party's  answer  to  an  allegation 
of  faculties  were  not  brought  in  within  a  fit  and  reasonable  time,  it 
might  justify  the  Court  in  allotting  sums  on  account  of  alimony  (the 
marriage,  that  is,  being  proved  or  confessed)  in  proportion  to  the  full 
extent  of  the  faculties  alleged;  and  so  on.  But  it  is  a  v&ry  different 
question  whether  such  a  service  would  justify  the  Court  in  putting  the 
party  in  contempt,  and  proceeding  to  signify  him  in  order  to  his  im- 
prisonment, under  the  statute;  a  measure  which,  I  conceive,  Ecclesias- 
tical Courts  to  be  only  warranted  in  adopting,  where  the  prior  proceed- 
ing have  beei\  conducted  with  the  strictest  regularity. 

Nor  would  it  vary  the  case,  in  this  view  of  it,  to  my  apprehension, 
that  notice  of  the  decree  should  have  been  served  on  the  principal,  or 
that  the  proctor  should  have  appeared  to  the  decree,  and  prayed  further 
time,  and  so  forth;  both  which  circumstjiinces  occurred  in  this  very  suit 
As  for  the  notice,  that  was  a  mere  notice  from  the  adverse  proctor; 
the  only  notice  which  the  party  was  bound  (under  this  penalty  at  least) 
to  obey,  being  the  decree  ii  the  Court,  under  seal  of  the  Court,  dulj/, 
i.  e.  personally,  served  upon  him,  the  party.  As  for  the  proctor's  ap- 
pearing to,  and  acting  upon  the  decree,  I  can  by  no  means  think  the  act 
of  the  proctor  so  binding  on  the  principal — ^unless,  indeed,  in  virtue  of 
some  special  clause  to  the  effect  of  enabling  him  to  accept  services  of 
decrees,  &c.  upon  the  principal,  inserted  in  the  proxy — ^for  I  cannot 
concede  that  a  party  may  be  put  in  contempt,  and  signified  so  as  to  be- 
come liable  to  all  the  penalties  of  contumacy,  merely  from  his  proctor 
doing  that,  for  doing  which  he  has  no  strict  legal  authority. 

Such  then  being  the  old  practice,  and  being  so,  as  it  is,  consonant 
both  to  reason  and  analogy,  it  remains  only  to  inquire  whether  it  has 
undergone  any  authoritative  alteration  in  later  times.  Nor  do  I  con- 
ceive that  the  inquiry  can  be  attended  with  any  sort  of  difficulty.  Is 
there  any  adjudged  case  producible  where  this  Court  has  proceeded  to 
enforce  decrees  of  this  nature  by  its  compulsory  process,  in  the  absence 
of  a  personal  service?  I  am  confident  there  are  none.  Can  it  even  be 
shown  that  such  decrees  have  been  so  enforced,  unless  after  a  personal 
service,  the  whole  matter  passing  sub  silentio?  I  am  nearly  as  confident 
that  this  has  not  occurred;  for  Sit  Court  is  always  (or  means  to  be)  sa- 
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tisfied  that  there  has  been  a  personal  service  before  issuing  its  compul- 
sory process  in  this  description  of  cases.  The  result  therefore  of  the 
whole  inquiry,  which  is  almost  too  obvious  to  be  stated  in  terms,  is, 
that  the  old  practice  in  this  matter  of  personal  answers,  being  both  per- 
fectly reasonable,  and  perfectly  analogous  to  the  correct  practice  in  simi- 
lar cases,  should  and  mtt^tf  in  all  cases,  siricti  juris,  be  the  practice  of 
Ecclesiastical  Courts  at  this  very  day. 

For  the  present  appeal  I  have  only  to  pronounce  for  it,  upon  the  un- 
derstanding, and  under  the  terms,  arranged  between  the  parties;  and  I 
direct  that  the  Judge  of  the  Court  below  shall  be  apprized,  at  once,  of 
this  decree,  and  of  the  grounds  upon  which  it  has  proceeded. 


IN  THE  PECULIARS  COURT  OF  CANTERBURY. 

CLIFFORD  V.  MABEY.--P.  124. 

Quaere,  whether  a  party  can  be  entitled  to  sue  or  defend  as  a  pauper  in  a  defa- 
mation cause  ? 

A  party's  swearing  himself  not  worth  5/.  gives  him  no  indefeasible  right  to  be 
admitted  a  pauper — ^that  fact,  if  denied,  must  be  specifically  proved.  Nor 
will  even  proof  of  that  fact  be  sufficient,  if  the  party  can  be  fixed  with  the  re* 
ceipt  of  a  competent  income. 


PREROGATIVE  COURT  OF  CANTERBURY. 

ROOSE  V.  MOULSDALE.— p.  129. 


(^On  the  ^dmi^on  of  an  Allegation.) 


A  testamentary  paper,  which  is  neither  a  Jiniahed  will  in  itself,  nor  proved  to 
have  been  such  in  the  deceased's  apprehension  of  it,  is  of  no  effect;  where  the 
deceased  had  full  time  and  opportunity,  if  he  had  thought  proper,  to  have  ren- 
dered it  a  Jinished  wHL 

Stephen  Roose,  late  of  Bryntirion  Amlwch^  in  the  Island  of  Angle- 
sea,  died  on  the  6th  of  October,  1821,  a  widower,  leaving  behind  him 
three  sons  and  four  daughters. 

Within  a  few  days  after  the  deceased's  death,  the  following  testa- 
mentary paper,  all  of  his  own  hand-writing,  was  found  between  the 
leaves  of  a  ledger-book,  locked  up  in  the  deceased's  bureau. 

*•  (a)  Of  what  I  purpose  to  be  my  Will : — ^That  my  Son  Stephen  Rose  his  to 
''  be  my  sole  Executor  of  all  my  Estat's  Lease  Iiold  Property  of  all  descrip- 
'<  tions  of  Cash-  Mortgages  Bonds  Notes  of  Hand  Promisory  Notes  Shares 
"  in  Shipping  Amlwch  Brewery  Houses  Household  Furniture  of  evry  dis- 

Ozn 
Stocks  of  Horses  Cows  Hay  &  Com  &c.  &c.  &c. 

'*  cription  where  ever  they  may  be  found  in  this  or  any  other  Country  dec. 
"  &c  and  to  pay  in  Twelve  Months  after  my  demise  as  folows  :— 

(o)  The  word  *<  Of"  was  struck  out  with  a  pen. 
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'*  Viz«  to  my  Son  George  Bradley  Roose  500 

"  to  my  Daughter  Sarah  Hughes  ]Vf  adyn  250 
•*  to  my  Daughter  Easter  or  Hester  Owen  890 
"         to  my  Daughter  Margaret  Roose   *\  1100 

Steed  f  for  her  life  & 

**         with  the  Beed  5c  Seeding  she  now  f  return  to 

lyeth  upon  J  after  that  to  a  my 

with  a  House  in  Amlwch  called  Synllan  ^  son  Stephen 
Bishops  Lease  C  and  his 

**         with  the  Sheeds  &c.  belonging  thereto(a)  j  Issue  &c 
**Al80  I  give  to  my  Grand  daughter  Jane 

Hughes  Madyn  100 

to  my  Grand  daughter  Jane  Ann  Moulsdale  100 
to  my  Grand  Son  Stephen  Roose,  Liverpool '  100 
to  my  Grand  Son  John  Stephen  Owen         100 


in  all  je3050 

•*  Bryntirion» 
May  S4th,  1821.' 


9» 


The  present  question  arose  upon  the  admissibility  of  an  allegation^ 
propounding  the  above  testamentary  paper,  as  the  last  will  of  the  de- 
ceasedy  on  behalf  of  Stephen  Roose,  the  sole  executor  purported  to  be 
named  in  th^  same.  Of  the  seven  children  of  the  deceased,  five  were 
before  the  Court,  consenting  that  probate  should  pass  as  prayed.  This 
was  opposed,  however,  by  a  married  daughter,  Mrs.  Moulsdale,  party 
in  the  cause;  and  the  proceedings  were  had  in  pain  of  another  married 
daughter,  who  gave  no  appearance.  The  deceased,  at  the  time  of  his 
deaths  was  seised  of  real  estates,  of  the  value  of  about  60/.  per  annum, 
and  of  personalty  to  the  amount  in  value  of  about  10,000/. 

JUDGMSNT. 

Sir  John  Nicholl. 

The  several  considerations  which  appear  to  me  to  apply  to  the  paper 
propounded  in  tliis  allegation,  and  consequently,  to  the  allegation  pro- 
pounding it,  are,  briefly,  the  following:— 

1st,  Is  the  paper,  in  itself,  and  upon  the  face  of  it,  to  be  deemed  a 
finished,  and  complete  will  ?— or,  if  not  to  be  so  deemed, 

2dly,  Would  it,  nevertheless,  be  established  by  the  circumstances 
propounded  in  the  allegation,  that  it  was  a  finished  and  complete  will, 
in  the  deceased's  view  and  apprehension  of  it — in  other  words,  would 
it  result  from  the  facts  pleaded,  that  the  deceased  regarded  it  as  a  toill, 
and  meant  it  to  operate  as  such  in  its  present  shape,  and  without  doing 
any  further  act  in  order  to  give  it  testamentary  effect  ? 

In  the  latter  of  these  events,  this  instrument  map  be,  as  in  the  for- 
mer it  clearly  is,  entitled  to  probate.  But  if  both  tliese  questions  are 
to  be  answered  negatively,  there  is  an  end  of  the  case.  If  the  paper 
were  ^*a  finished  wilP'  in  neither  of  the  above  respects,  it  is  wholly  in- 
valid— it  not  being  pretended  that  the  deceased  had  not  full  time,  and 
opportunity,  tb  have  rendered  it  a  ^^ finished  will.''  He  survived  the 
writing  of  this  paper  upwards  of  four  months — and  is  pleaded  to  have 
been  "  gradually  declining  in  health  for  the  last  two  years  of  his  life,  so 
as  to  have  required  the  visits  of  a  medical  attendant  during  the  greater 
part  of  that  period,'*  and  yet,  not  to  have  been  "confined  to  his  bed, 
until  within  about  three  days  of  his  death. ''  Under  these  circumstances — 

(a)  The  words  "belongings  thereto"  were  struck  out  with  a  pen. 
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in  thia  total  absence  of  any  "  act  of  God,''  technically  so  termed,  to  pre- 
vent or  obstruct  its  completion,  this  instrument  can,  I  repeat,  only  be 
entitled  to  probate,  either  as  being  in  itself,  or  as  proved  to  have  been, 
in  the  deceased's  apprehension  of  it,  a  finished  and  complete  instrument — 
in  point  of  effect,  that  is — in  its  present  shape. 

1.  Now,  as  to  the  first  of  these  questions — ^the  paper,  upon  the  face 
of  it,  and  taken  by  itself,  is  not,  in  my  judgment,  to  be  considered  as 
finished  and  complete.  It  begins,  "  What  I  purpose  to  be  my  will" — 
that  is,  as  I  understand  it,  <<  what  I  intend  to  make  my  will  infuturo;^^ 
or  "  the  manner  in  which  I  mean  to  dispose  of  my  property,  when  I  make, 
my  will" — not  <*  what  I  constitute  to  he  my  will  in  presently  and  by  this 
very  instrument "  It  signifies  the  same  thing,  t<5  my  apprehension,  with 
"outlines  of,  or  Memoranda  for,  a  will."  With  this  interpretation  of 
the  heading  of  the  paper,  the  wording  of  it,  throughout,  corresponds. 
It  is  not  dispositive — it  is  not  in  the  ordinary  terms,  "I  give  and  be- 
queath"— it  suggests  to  my  mind,  in  every  part,  the  notion  of  heads  of 
a  will  to  be  drawn  up  at  some  future  period,  not  the  notion  of  a  will  it- 
self. The  interlineations  and  erasures,  tipparent  in  the  body  of  the  pa- 
per, and  the  want  of  subscription  at  the  end,  all  confirm  this  notion  of  it 

2d.  But,  secondly,  are  the  circumstances  pleaded,  sujBScient  to  show 
that  this  was  a  complete  and  operative  instrument,  in  the  deceased's  view 
of  it  ? — for  in  this  case,  I  have  already  said,  that  it  will  be  equally  en- 
titled to  probate,  as  in  the  former  one.  In  answer  to  this  question,  it 
becomes  necessary  to  state,  and  examine,  the  several  circumstances  from 
which  this  inference  is  sought  to  be  drawn. 

The  second  article  of  this  allegation  enters  into  a  long  and  particular 
history  of  various  advances  made  by  the  deceased  to  his  several  children; 
and  the  next  following  article  pleads  the  exhibit  annexed  to  the  allega- 
tion, b^ng  a  paper  book  in  the  deceased's  hand-writing,  in  which  those 
several  advances  are  set  out  to  the  account,  separately,  of  each  child.  It 
should  seem,  that  the  deceased  contemplated  making  a  provision  for  each 
of  his  children,  to  the  amount  of  from  a  thousand  to  twelve  or  thirteen 
hundred  pounds — and  the  advances  actually  made  to  four  of  the  seven 
during  his  life,  together  with  the  sums  purported  to  be  bequeathed  them 
in  this  testamentary  paper,  make  up  something  near  that  amount  For 
instance,  the  advances  to  the  deceased's  son,  George  Bradley  Roose,  are 
stated  in  the  account-book  at  750/.,  and  500/.  is  supposed  to  be  bequeathed 
in  the  will — ^making  up,  togetlier,  1250/.  The  advance  to  the  deceased's 
daughter  Hester  Owen,  namely,  upon  her  marriage,  is  stated  at  200/. — 
and  the  will  purports  to  bequeath  her  800/. — in  the  whole  1000/.  The 
advance  to  Mrs.  Moulsdale  on  her  marriage,  is  stated  1000/.  accompanied 
with  the  following  notice:  *5N.  B.  This  is  all  I  purpose(a)  giving  to 
Ellen;"  and  accordingly  this  daughter  is  not  benefitted  by,  or  even  men- 
tioned in,  the  supposed  will,  though  it  bequeaths  a  legacy  of  100/.  to  her 
daughter,  the  granddaughter  of  the  deceased.  The  deceased's  son  John 
Roose  aeain,  is  in  no  sort  benefitted  by  the  will — ^but  the  advances  set 
out  to  his  account  in  the  paper  book,  amount,  together,  to  1230/.  The 
deceased's  daughter  Margaret  (who,  together  with  Stephen  Roose,  the 
party  in  the  cause,  are  pleaded  to  be  the  only  children  of  the  deceased 


(fl)  The  Court  observed,  that  there  was  no  rcnstaf  as  to  the  time  at  which  thi» 
irpose  was  expressed — it  might  have  been  many  years  before;  in  short,  at  any 
lie  subsequent  to  Mrs.  Moulsdale**  marriage  in  February,  1811. 
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not  settled  in  the  world)  is  bequeathed  1100/.  she  having  received  no  ad- 
vance in  her  father's  life-time.  The  several  sums,  indeed,  carried  to  the 
aecount  of  Stephen  Roose,  amount  to  nearly  700/. ;  and  the  operation  of 
the  present  paper  is  to  give  him  almost  as  many  thousands,  to  say  no* 
thing  of  the  real  estate — ^all  the  several  supposed  bequests,  amounting  to 
only  3050/.  and  the  deceased's  personalty  being  pleaded  to  have  amounted, 
in  value,  to  nearly  10,000/.  But  the  deceased's  superior  love  and  af- 
fection for  this  son  is  expressly  pleaded,  and  must  be  taken  as  proved'— 
and  there  are  plain  indications  of  his  floating  intentions,  not  to  benefit 
his  other  children  beyond  the  amount  of  from  1000/.  to  12  or  1300/.  as 
already  stated. 

Now  the  obvious  inference  from  the  facts  alleged  in  these  articles  of 
the  plea,  and  from  the  annexed  exhibit,  upon  which  so  much  stress  has 
been  laid  by  the  Counsel  for  its  admission,  unquestionably  is,  that  the 
dispositions  contained  in  tJie  paper  propounded,  under  the  circumstances, 
are  not  improbable — ^that  they  are  conformable  with  the  deceased's  ex- 
pressed intentions,  and  being  so,  are  not  unlikely  ones  for  the  deceased 
to  have  actually  made.  But  to  what  does  all  this  amount,  as  bearing  upon 
the  real  question  before  the  Court? — ^that  question,  it  is  to  be  remembered 
all  along,  being,  not  the  probability  of  what  the  deceased  would  do,  but 
the  fact  of  what  he  luia  actually  done.  In  my  judgment,  it  amounts  to 
but  very  little.  It  is  good  in  proof  of  the  deceased's  intention  to  make 
a  will,  so  disposing  6i  his  property — of  the  fact  of  his  having  finally  made 
such  a  will,  it  is  no  proo£  It  is  good  in  bar  to  any  argument  of  impro- 
bability that  might  be  urged  against  the  paper,  from  the  apparently  un- 
equal distribution  of  the  deceased's  property  between  his  several  chil- 
dren— but  upon  the  real  point  in  issue,  namely,  whether  the  deceased  in- 
tended this  paper  to  operate  in  its  present  form,  and  meant  to  do  nothing 
more  to  give  it  effect — it  bears  very  remotely. 

2.  The  njext  circumstance  relied  on  by  the  Counsel  for  the  paper,  is 
pleaded  in  the  seventh  article  of  the  allegation,  in  the  following  terms: 

<<  That  the  deceased  had  been  gradually  declining  in  health  for  the 
last  two  years  of  his  life,  and  was  attended  by  Mr.  Robert  Williams,  a 
surgeon  in  the  neighbourhood,  during  the  greater  part  of  that  period, 
but  he  was  not  confined  to  his  bed  until  about  three  days  before  his 
death:  that  on  the  day  after  the  said  deceased  had  been  confined  to  his 
bed  by  the  said  illness,  and  when  he  was  in  perfect  possession  of  his 
mental  faculties,  the  said  Robert  Williams,  at  the  request  of  some  of  the 
family  of  the  said  deceased,  asked  him,  the  said  deceased,  <  if  he  had 
made  his  will,'  and  the  said  deceased  said,  Uhat  he  had  done  it,'  or 
words  to  that  or  the  like  effect  And  the  paity  proponent  doth  allege 
and  propound,  that  the  said  deceased  then  alluded  and  referred  to  the  pa- 
per propounded  in  this  cause,  as  his  last  will  and  testament" 

Now  admitting,  for  argument's  sake,  what  I  conceive  to  be  incapa- 
ble of  proof,  that  the  deceased,  on  the  occasion  pleaded,  referred  to  this 
identical  paper;  still,  I  am  of  opinion,  that  the  reference  itself  will  by 
no  means  produce  the  effect  ascribed  to  it — that  of  converting  this 
(apparently)  unfinished,  into  a  finished  paper,  this  imperfect  into  a  per- 
fect instrument — ^and  that,  on  general  principles,  it  would  be  extremely 
unsafe  to  ascribe  this  efiect  to  it  Parties  enfeebled  by  long  illness,  and 
on  the  verge  of  dissolution,  often  answer  at  random,  and  merely  to  avoid 
disturbance  and  importunity.  By  what  I  collect  from  the  plea,  the 
whole  of  what  fell  from  the  deceased  on  the  occasion  (in  answer,  too,  to 
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a  query  put  by  hid  medical  attendant)  was  a  mere  general  declaration 
in  the  affirmative.  I  presume,  of  course,  that  all  which  passed  on  the 
occasion,  in  substance  at  least,  has  been  embodied  in  the  plea. 

The  sole  remaining  circumstance  insisted  upon  is,  the  place  of  find- 
ing, to  which,  however,  I  can  attach  no  greater  importance  than  to  those 
preceding  it  It  is  pleaded  to  have  been  found  ^<  within  a  ledger-book^ 
in  which  the  deceased  kept  his  accounts,  and  had  written  entries  very 
shortly  before  his  death,"  such  ledger-book  being,  together  with  other 
books  and  papers,  locked  up  in  a  bureau,  of  which  the  deceased  always 
kept  the  key. 

Now  this  place  of  finding,  to  my  mind,  furnishes  rather  a  contrary 
inference  to  that  which  has  been  contended  for.  It  is  found  between 
the  leaves  of  a  ledger-book,  which  the  deceased  must  be  presumed,  and 
is  pleaded,  to  have  been  in  the  constant  habit  of  turning  over  for  mak- 
ing entries,  and  similar  purposes.  Surely  it  can't  be  contended,  that 
this  is  the  natural  repository  of  a  tailly  even  though  the  ledger-book  it- 
self were  locked  in  the  deceased's  bureau.  It  is  just,  indeed,  the  place 
where  a  man  of  business  would  dispose  of  a  paper  of  the  deliberative 
kind,  such  as  I  conceive  this  to  have  been.  It  is  one  of  the  last  places 
in  which  any  man  would  have  deposited  a  tvill  for  safe  custody,  which 
had  received  its  final  shape,  and  was  an  operative  and  efiective  instru- 
ment, in  his  view  and  apprehension  of  it,  without  any  further  act  done, 
in  its  subsisting  form. 

That  this  instrument  was  such,  is  rendered,  to  my  judgment,  further 
improbable,  by  the  circumstance  of  the  deceased  having  died  seised  of 
real  estate.  I  consider  it  to  have  been  the  deceased's  intention,  that 
his  son  Stephen  should  have  thisj  as  well  as  the  residue  of  his  person- 
alty; for  I  cannot  accede  to  the  supposition  of  one  of  the  learned  Coun- 
sel, that  the  deceased,  by  the  term  <<  estates,"  might  mean  his  personal 
estates  only,  leaving  his  real  estate  to  go,  by  regular  descent,  to  his  heir 
at  law.  I  entertain  no  doubt  whatever,  looking  at  the  whole  context  of 
the  paper,  and  all  the  circumstances,  that  it  was  the  deceased's  inten- 
tion (his  floating  and  deliberative  intention)  at  the  time  of  writing  this 
paper,  that  Stephen  Roose,  subject  to  the  conditions  named,  should  take 
his  realty  as  well  as  personalty.  Now  if  this  be  so,  it  is  nearly  conclu- 
sive against  the  supposition  that  the  deceased  meant,  and  intended,  that 
this  should  operate  as  a  final  urill;  for  though  the  deceased,  as  it  has 
been  observed,  and  as  indeed  it  is  to  be  collected  from  this  very  paper, 
was  not  a  man  of  letters  or  of  much  education,  yet,  as  a  man  of  business 
and  the  w^orld,  one  probably  raised,  ex  humiliy  to  a  respectable  rank  in 
life  by  his  own  efforts  and  exertions,  I  can  hardly  suppose  him  to  have 
been  ignorant  that  the  law  renders  the  attestation  of  three  witnesses  ne- 
cessary to  every  devise  of  real  estate. 

Upon  the  whole,  I  feel  warranted  in  concluding,  both  that  the  paper 
propounded  is,  in  itself,  an  unfinished  paper,  and  that  proof  of  the  facts 
pleaded  would  be  insufficient  to  justify  me  in  deciding  that  it  was  any 
other  than  an  unfinished  paper  in  the  deceased's  own  apprehension  of  it. 
Taking  the  paper  to  be  unfinished  in  both  respects,  I  have  already  said, 
that  it  could  not  be  pronounced  for;  the  deceased  having  survived  the 
writing  of  it  upwards  of  four  months,  without  any  steps  taken  on  his 
part  to  finish  or  complete  it  I  at  once,  therefore,  adhere  to  the  prac- 
tice of  the  Court,  and  spare  the  parties  useless  expense  and  anxiety,  by 
rejecting  this  allegation.     As  for  the  consent  of  five^  of  the  seven,  next 
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of  kin  to  probate  of  the  paper  passing  as  prayed,  of  which  something 
has  been  said  in  the  argument,  I  need  scarcely  observe,  that  this  is 
wholly  immaterial  to  the  case,  in  a  legal  point  of  view.  Had  the  next 
of  kin  been  much  more  numerous,  any  one  of  the  number  would  still 
have  had  a  perfect  right  to  submit  the  validity  of  this  paper  to  the  con- 
sideration of  the  Court;  and  having  been  so  submitted,  it  instantly  be- 
came subject  to  those  rules  which  Courts  of  Probate  are  bound  to  follow 
in  determining  cases  of  this  description;  and  it  was  by  the  operation  of 
those  rules  alonej  that  its  fate  could  be  ultimately  decided. 

Allegation  rejected. 


EVANS  V.  KNIGHT  and  MOORE— p.  138. 


{On  the  Admission  of  an  exceptive  ^dllegaiion.) 


The  admission  of  an  exceptive  allegation  may  be  suspended  till  the  hearing  of 
the  principal  cause;  when  the  Court  will  permit  evidence  to  be  taken  upon, 
or  will  finally  reject  it,  according  as  it  then  appears  that  the  credit  due  to  the 
witness  attacked,  is,  or  is  not,  essential  to  a  right  decision  upon  the  merits  of 
the  principal  cause. 

This  question  arose  upon  the  admissibility  of  an  allegation  exceptive 
to  the  testimony  of  Edward  Manwaring,  a  witness  examined  upon  an 
allegation  propounding  certain  <^  instructions,"  as  containing  the  last 
will  and  testament  of  John  Moore,  the  party  deceased  in  the  cause. 

Judgment. 

Sir  John  Nicholl. 

As  the  admission  of  this  allegation  must,  unavoidably,  tend  to  in- 
creased delay  and  expence,  I  shall  be  ill  disposed  to  admit  it  if  I  can  see 
reason  to  believe,  that  it  may  be  dispensed  with,  in  all  probability, 
without  detriment  to  either  party.  For  the  allegation,  if  admitted, 
provokes  a  counter  allegation;  and  leads,  consequently,  to  the  introduc- 
tion of  several  new  issues,  quite  foreign  to  the  real  issue,  and  equally  so 
to  the  real  merits  of  the  cause  which  is  before  the  Court 

The  deceased  in  this  cause  died  on  the  24th  of  April,  1812,  and  pro- 
bate of  his  will — ^that  is,  of  certain  instructions  as  containing  his  will — 
was  granted  to  the  executors  on  the  23d  of  the  following  month.  That 
probate  is  called  in,  eight  years  after,  in  the  month  of  April,  1820, 
and  the  executors  are  put  on  proof  of  the  will  in  solemn  form  of  law. 

The  plea  propounding  the  will  was  admitted  to  proof  in  July  1820. 
In  the  November  following  an  allegation  was  admitted  on  behalf  of  the 
next  of  kin — as  a  further  allegation  has  since  been,  on  the  same  behalf, 
exceptive  to  the  character  of  Edward  Manwaring,  a  witness  examined 
upon  the  executor's  plea.  The  allegation  now  tendered  to  the  Court  is 
exceptive  to  the  testimony  of  the  same  witness,  who  is  charged  to  have 
deposed  falsely  in  his  answers  to  the  23d  interrogatory  (a). 

{a)  That  interrogatory  was  as  follows : — 

Let  Edward  Manwaring  be  asked,  did  not  you,  some  years  ago,  and  when,  live 
in  the  capacity  of  waiter  at  the  Jamaica  Coffee-house,  kept  by  Mr.  Grubb  ?  Were 
you  not  discharged  by  the  said  Mr.  Grubb  in  consequence  of  his  having  detected 
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The  instructions  of  which  probate  was  granted,  as  containing  the 
deceased's  last  will,  bear  date  on-the  21st  of  April,  1812.  The  drift  of 
the  adverse  allegation  is,  that  the  deceased,  at  this  period,  was  of  un- 
sound mind.  It  pleads  in  the  6th  article,  that  "the  deceased  having, 
in  the  beginning  of  the  month  of  April,  1812,  been  taken  ill  of  the  sick- 
ness whereof  he  died,  continued  daily  to  get  worse,  and  was,  during  the 
latter  part  thereof,  very  frequently  in  a  state  of  delirium — ihaty  on  the 
19th  of  April,  he  was  removed  from  the  room  which  he  had  till  that 
time  occupied,  and  which  was  on  the  first  floor  of  the  house  in  which 
he  resided,  to  a  room  on  the  second  floor,  in  which  room  he  continued 
to  remain  till  his  death — that  from  the  period  of  such  the  removal  of 
the  deceased  into  the  room  on  the  second  floor  until  his  death,  he  was, 
from  the  violence  of  his  disorder,  in  a  state  of  almost  constant  delirium, 
which  rendered  it,  yery  frequently,  necessary  for  two  persons  to  hold 
him — t/iatf  during  the  said  period,  the  violence  of  his  delirium  occasion- 
ally abated  for  a  short  period,  but  his  mind  was  so  much  weakened  and 
afiected,  that  he  remained,  in  such  intervals,  totally  incapable  of  know- 
ing or  understanding  what  he  said  or  did,  or  what  was  said  or  done  in 
his  presence,  and  was  rendered  incapable  of  recognizing  those  about  him; 
and,  during  such  intervals,  he  was  constantly  subject  to  delusion  and 
mental  derangen^ent,  aiid  was  of  unsound  Inind,  memory,  and  under- 
standing." And  the  next,  the  7th,  article,  recites  that  part  of  the 
executor's  plea,  which  alleges  the  factum^  &c.  of  the  instructions  on 
the  21st  April,  1812,  which  it  contradicts,  and  pleads,  that  "the  de- 
ceased was  not,  at  the  time  the  instructions  bear  date,  nor  at  the  time 
the  same  may  have  been  drawn  up  and  reduced  into  writing,  of  sound 
or  disposing  mind,  memory,  and  understanding;  nor  did  he,  at  any  time, 
give  verbal,  or  other,  instructions,  or  directions  for  the  drawing  up  of 
the  same — t/iat  if  the  pretended  instructions  were,  in  fact,  ever  read 
over  to  the  deceased,  he  did  not  know  or  understand  the  contents  there- 
of— ^and  that  he  did  not  set  and  subscribe  his  name  thereto  in  testimony 
of  any  good  liking  or  approbation  of  the  same;  nor  did  he,  at  the  time 

jrou  in  the  fact  of  stealing  the  wine  from  his  cellar,  or  in  consequence  of  his  hav- 
ing accused  you  of  so  doing?  Did  you  not  afterwards  obtain  a  situation  as  waiter 
at  the  Virginia  Coffee-house,  in  Cornhill.  kept  by  Mr.  Strout?  Were  you  not 
living  in  such  situation  at  the  period  of  the  death  of  the  deceased  in  this  cause.^ 
For  what  reason  were  you  discharged  from  such  situation?  Did  you  not,  at  or 
about  the  time  when  you  were  so  discharged  therefrom,  offer  for  sale,  or  to 

pledge  to Underbill,  who  resided  in ,  some  table  cloths?  Did  not  the 

said  Underbill  retain  them,  and  carry  them  to  Mr.  Strout*  Did  you  not, after  you 
had  been  discharged  from  the  Virginia  Coffee-House,  make  proposals  in  the  way 
of  marriage  to  -^—  Royle,  who  is  a  pastry-cook,  and  who  resides  near  the  Town 
Hall  in  the  Borough  of  South wark?  Was  not  such  intended  marriage  broken  off 
in  consequence  of  impropriety  of  conduct  on  your  part  towards  the  said  Royle? 
Did  not  the  said  Royle,  in  consequence  of  such  your  conduct,  cause  you  to  be  ar- 
rested and  imprisoned  in  the  Fleet  Prison?  How  long  did  you  remain  in  such 
prison,  and  by  what  means  were  you  liberated  therefrom?  By  what  means  did 
you  procure  a  livelihood  after  you  had  procured  your  release  from  such  prison? 
Were  you  not  soon,  and  how  long  afterwards,  again  imprisoned  at  the  instance  of 
the  parish  officers  of  some  and  what  parish,  for  the  expenses  occasioned  by  two 
natural  children  of  your*s  whom  you  were  unable  to  maintain,  or  for  some  other 
reason,  and  what?  When  and  by  what  means  did  you  obtain  your  release  from 
such  imprisonment?  Let  the  witness  be  reminded  of  the  pains  and  penalties  of 
perjury,  and  be  further  asked—- Upon  your  oath  have  you  not  frcquenily,  since 
your  last  liberation  from  prison,  solicited  and  received  alms?  Have  you  not  even 
received  halfpence  given  to  you  in  the  way  of  charity? 
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the  instructions  were  drawn  up,  or  at  the  time  the  same  bear  date,  know 
or  understand  what  he  said  or  did,  or  what  was  said  or  done  in  his  pre- 
sence, neither  was  he  capable  of  giving  instructions  or  directions  for,  or 
of  making  or  executing,  a  will,  or  of  doing  any  other  serious  or  rational 
act,  of  that  or  the  like  nature,  requiring  thought,  judgment,  and  reflec- 
tion— thai  the  deceased  was,  during  the  whole  of  the  21st  of  April, 
either  labouring  under  violent' attacks  of  delirium,  or,  in  the  intervalii 
thereof,  in  a  state  of  entire  mental  debility  and  derangement — so  that  he 
was  not,  during  any  part  of  the  same,  capable  of  entering  into,  or  hold- 
ing any  rational  conversation  whatever.  '*  The  main  issue,  therefore, 
between  the  parties  in  the  cause,  obviously,  is  the  deceased's  testamen- 
tary capacity  on  Tuesday,  the  21st  of  April,  the  day  on  which  the 
instructions  were  taken. 

The  article  of  the  allegation,  plropoui^ing  the  will,  to  which  the  wit- 
ness Manwaring  was  designed,  pleads,  in  effect,  that  on  the  day  follow- 
ing that  on  which  the  inst^ctions  were  taken,  being  Wednesday,  the 
22d  of  April,  he,  Manwaring,  called  upon  the  deceased,  with  whom  he 
continued  for  about  half  an  hour:  that  the  deceased  was  then  of  sound 
mind;  and  thaty  in  answer  to  a  question  put  to  him  by  Manwaring,  he 
distinctly  recognized  the  instructions  given  for  his  will  on  the  twenty- 
first 

Now,  whether  the  evidence  taken  upon  this  article  of  the  plea,  as  to 
what  passed  on  the  22d  of  April,  is  material  or  the  contrary,  depends  on 
the  sufficiency,  or  insufficiency,  of  the  evidence  as  to  the  deceased's  ca- 
pacity on  the  preceding  day.  I  think  it  not  improbable  that  it  is  quite 
immaterial.  ■  No  fewer  than  nine  other  witnesses  have  been  examined 
upon  the  plea — one  of  whom  is  vouched  as  having  been  actually  pre- 
sent when  the  instructions  were  taken;  and  several  are  vouched  as 
having  seen,  and  conversed  with,  the  deceased  in  the  course  6f  that, 
and  upon  subsequent  days.  It  may  possibly  be,  that  their  evidence 
renders  the  case,  in  favor  of  these  instructions,  too  clear  to  require 
the  subsidiary  aid  of  recognitions  in  support  of  it:  on  the  contrary, 
evidence  of  subsequent  recognitions  may  be  most  material  to  the  de- 
cision of  the  cause — should  the  evidence,  that  is,  of  the  deceased's  capa- 
city, at  the  time  when  the  instructions  were  taken,  leave  it  questionable 
how  far,  resting  upon  such  proof  aloney  they  were  entitled  to  probate. 
Under  tiiese  circumstances  I  am  disposed  neither  to  reject  nor  to  admit 
the  allegation,  but  to  suspend  it  till  the  hearing  of  the  cause.  If  it 
should  appear  to  be  essential  that  the  question  of  this  witness  Manwar- 
ing's  credibility  should  be  gone  into,  the  Court  will  then  rescind  the 
conclusion  of  the  cause,  and  suffer  evidence  to  be  taken  on  the  allegation 
now  offered.  But  if  the  Court  can  satisfy  itself,  either  one  way  or  the 
other,  without  going  into  further  evidence  as  to  the  credit  due  to  this 
witness,  from  the  oUier  proofs  in  the  cause,  it  will  be  best  for  all  parties 
that  it  should  be  finally  dispensed  with.  I  am  the  less  disposed  to  the 
present  admission  of  this  allegation,  as  the  general  character  of  the  wit- 
ness has  already  been  excepted  to — and  although  I  by  no  means  lay  down 
that  the  particular  testimony  of  a  witness  may  not  be  excepted  to^after 
an  exception  taken  to  his  general  character,  yet  I  certainly  recollect  no 
instance  of  this  double  exception  to  one  and  the  same  witness.  I  may  also 
observe  that  the  interrogatory,  in  answer  to  which  the  witness  is  charg- 
ed to  have  deposed  falsely,  has  been  merely  put  in  order  to  furnish  a  test 
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of  the  credit  due  to  himy  generally^  and  that  it  has  no  relevancy  what- 
ever to  die  question  at  issue  between  the  parties  in  this  cause. 


RITCHIE  V.  REES  and  REES.— p.  144. 

An  inventory  and  account  may  be  dispensed  with,  if  not  applied  for  till  after  so 
long  a  period  that,  in  conjunction  with  circumstances,  it  affords  a  reasonable 
presumption  of  the  estate's  having  been  fully  administered. 

Richard  Wall  died  some  time  in  the  year  1777.  In  the  month 
of  November  in  that  year,  administration  of  the  goods  of  the  deceased 
(with  the  will  annexed)  was  gr^jil^d  to  Richard  Kees,  a  creditor,  upon 
the  renunciation  of  Martha  Wafl^widow  of  the  deceased,  his  sole  execu- 
trix and  universal  legatee.  Martha  Wall  survived  her  husband  Richard 
Wall  only  a  few  weeks,  and  died  intestate,  leaving  two  children,  a  son 
John,  and  a  daughter  Martha.  John  Wall  died  in  the  year  1815,  having 
first  made  his  will,  and  appointed  his  wife,  Mabell  Wall,  his  universal 
legatee,  but  no  executor.  Mabell  Wall  died  in  the  year  1819,  without 
having  taken  probate  of  her  husband's  will,  and  appointed  Archibald 
Ritchie  her  sole  executor.  Ritchie  took  probate  of  the  will  of  Mabell 
Wall;  and,  subsequently,  obtained  letters  of  administration  (with  the  will 
annexed)  of  the  eoods  of  John  Wall ;  as  also  of  the  goods  of  Martha  Wall, 
mother  of  John  Wall,  and  universal  legatee  of  the  original  testator.  Mar- 
tha Eell  (formerly  Wall)  daughter  of  Richard  and  Martha  Wall,  and  sister 
of  John,  was  still  living. 

In  the  month  of  January  in  the  present  year,  (1822)  a  decree  issued, 
under  seal  of  the  Court,  at  the  suit  of  Archibald  Ritchie,  calling  upon 
Richard  and  Robert  Rees,  the  sons,  and  executors  of  Richard  Rees,  who 
died  in  the  year  1807,  to  exhibit,  on  oath,  an  inventory  and  account  of 
the  effects  of  Richard  Wall,  deceased. 

To  this  decree  an  appearance  was  given  for  the  parties  cited,  under 
protest  It  was  objected  on  their  parts  ^^that  upwards  of  forty-four  years 
had  elapsed  since  the  original  grant  of  administration,  with  the  will  an- 
nexed, of  the  effects  of  Richard  Wall,  deceased,  to  their  father,  Richard 
Rees:''  that  <<  fifteen  years  had  elapsed  since  the  death  of  the  said  Richard 
Rees;"  that  "John  Wall,  as  a  representative  q/'t£;Aom  the  said  Archi- 
bald Ritchie  called  for  an  inventory  and  account,  had  lived  till  within 
the  last  seven  years,  without  proceeding  in  that  behalf;"  and  that 
Martha  Eell  was  then  living,  and  neither  had  taken,  nor  was  about  to 
take,  any  nieasures  to  compel  such  inventory  and  account  to  be  exhi- 
bited." And  it  was  submitted,  for  the  parties  cited,  that  "by  reason 
of  the  premises,  Archibald  Ritdiie,  at  whose  promotion  the  citation  was 
taken  out,  was  not  entitled  to  call  upon  them  to  the  effect  of  the  said  de- 
cree." On  the  other  side  it  was  alleged,  that  <^  Ritchie,  the  party  pro- 
ceeding, was,  alsOy  the  legal  personal  representative  of  the  universal 
legatee  of  the  original  testator;"  and  that  the  parties  cited,  <<asthe  exe- 
cutors named  in  the  will  of  Richard  Rees,  whilst  living,  the  administra- 
tor (with  the  will  annexed)  of  the  goods  of  the  said  Richard  Wall,  de- 
ceased, were  bound  to  exhibit  an  inventory  of  the  personal  estate  and 
effects  of  the  deceased,  and  to  render  an  account  of  the  administration 
thereof,  to  the  best  of  their  knowledge  and  belief,  when  lau\fuUy  called 
upon  so  to  do;"  and  that  **  by  reason  of  no  inventory  or  account  thereof 
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having  been  thentofore  rendered,  they  were  lawfully  called  upon  in  this 
respect  by  the  party  proceeding. '* 

JlTDOMENT. 

Sir  John  Nicholl. 

The  persons  from  whom  this  inventory  and  account  are  prayed,  are 
the  representatives  of  a  creditor  administrator  (with  the  will  annexed) 
of  the  original  testator:  the  person  who  calls  for  it,  is  the  representative 
of  his  widow  and  universal  le£atee«  He  also,  as  executor  of  the  widow, 
and  universal  legatee  (there  being  no  executor  named  in  his  will)  of  John 
Wall,  one  of  the  two  natural  and  lawful  children  of  the  widow  and  uni- 
versal legatee,  of  the  original  testatorj^  she  having  died  intestate,  is  in- 
terested m  a  moiety  of  the  surplus,  if  any,  of  the  original  testator's  es- 
tate; the  other  moiety  belonging  to  the  other  of  these  two  natural  and 
lawful  children,  namely,  a  daughter,  Martha  Kell  (formerly  Wall)  who 
is  still  living. 

The  letters  of  administration  in  this  case  were  granted  to  a  creditor 
forty-five  years  ago;  and  the  creditor  to  whom  they  were  granted,  sur- 
vived the  grant  thirty  years,  and  has  been  dead  fifteen,  without,  as  it 
should  seem,  any  demand  of  this  nature  having  been  made,  either  upon 
him,  whilst  living,  or  upon  his  representatives,  since  his  decease.  Now, 
although  no  statute,  or  rule  of  positive  law,  with  which  I  am  acquainted, 
has  fixed  any  time  certain,  within  which  an  inventory  and  account  must 
be  sued;  still  reason  and  justice  prescribe  some  limitation  to  calls  of  this 
sort,  almost  necessarily.  If,  therefore,  this  lapse  of  nearly  half  a  cen- 
tury is  not  pleadable  in  bar  to  the  present  demand,  still  it  may  operate 
aa  a  bar;  provided,  that  is,  it  can  be  taken,  in  conjunction  with  circum- 
stances, to  afford  a  reasonably  strong  presumption,  that  the  estate  has 
been  fully  administered  and  disposed  of;  in  which  case  I  shall  feel  no  hesi- 
tation in  dismissing  the  parties  from  the  effect  of  this  citation. 

What,  then,  are  the  opposite  probabilities  as  to  a /7/anaac/mtnf>^ratyt7 
disclosed  upon  the  face  of  the  present  petition  ?  In  the  first  place,  the 
renunciation  of  the  widow  and  universal  legatee,  raises  a  presumption 
that  the  estate  was  insolvent;  in  which  case  it  must  be  fully  administered, 
quoad  this  party  at  least,  for  he  can  have  no  interest,  but  in  the  event 
of  a  surplus.  And  this  presumption  is  fortified  by  the  time  that  has 
elapsed  without  any  account  prayed;  and  by  the  circumstance  of  Mrs. 
Kell,  who  is  entitled  to  one  moiety  of  the  surplus,  if  any,  of  the  first  tes- 
tator^s  estate,  still  being  no  party  even  to  this  proceeding. 

On  the  other  hand,  as  against  the  first  inference,  it  may  fairly  be  urged, 
that  the  widow  might  be  cajoled  into  sufiering  the  creditor  to  take  ad- 
ministration, by  promises  of  a  larger  surplus,  uter  payment  of  the  debts, 
in  the  event  of  the  estate  being  left  at  his  disposal — a  circumstance  not 
improbable  from  her  sex  and  condition.  She,  it  appears,  survived  the 
dedbased  only  a  few  weeks;  so  that  she^  at  least,  had  no  opportunity  of 
taking  any  further  steps  in  the  case.  The  parties  entitled  to  the  surplus, 
if  any,  after  her  death,  were,  at  that  time,  minors;  the  one  under  four- 
teen, and  the  other  under  seven  years  of  age.  As  minors,  and  in  indi- 
gent circumstances,  it  was  little  to  be  expected  that  they  should  compel 
the  administrator  to  account  for  the  deceased's  efiects:  and  when  they 
attadned,  respectively,  their  majorities,  the  whole  was  a  bye-gone  transac- 
tion, and  one,  which  probably  in  their  qpinion,  it  was  too  late  attenipt- 
ing  to  investieate.  For  the  condition  of  these  parties,  and  their  limited 
means  of  obtaming  advice  upon  a  subject  of  this  nature,  are  circumstan- 
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ceB  DOt  to  be  lost  sight  of,  in  estimating  the  presumptions  and  proba* 
bilities  in  this  case,  on  the  one  side,  and  on  the  other.  It  is  sworn,  too, 
by  Ritchie,  that  "  Mabell  Wall  did,  several  times,  call  upon  Richard 
and  Robert  Rees,  the  parties  cited,  relative  to  the  affairs  of  the  said 
Richard  Wall,  and  that  Robert  Rees  appointed  a  time  for  this  appearer 
(Ritchie)  to  call  upon  him,  with  her;  and  upon  the  appearer  afterwards 
calling  upon  him,  he  said,  he  had  re-considered  the  matter,  and  should 
not  give  him  any  information  relative  thereto/*  All  this  very  considera* 
bly  repels  the  presumption  of  a  full  administration,  arising  from  the  non- 
claim  of  the  several  parties,  successively,  entitled  to  any  surplus. 

But,  as  with  respect  to  the  acquiescence  of  Kell,  a  circumstance  is  al* 
leeed,  which  not  only  furnishes  a  directly  contrary  inference,  but  is  ab- 
flofutdy  conclusive  to  the  merits  of  the  petition.  For  it  is  sworn  by 
Ritchie,  that  "he  hath  been  informed,  and  verily  believes,  the  said 
Martha  Kell,  or  her  husband  in  her  right,  is  now  in  possession  of  two 
houses,  situate  in  Leather  Lane,  Holborn,  in  the  county  of  Middlesex, 
which  were  a  part  of  the  estate  of  the  said  Richard  Wall,  deceased,  or 
were  purchased  with  monies  arising  therefrom." 

Now  if  this  be  so,  it  is  concltisivey  I  repeat,  on  the  merits  of  the  case* 
For  it  not  only  accounts  for  KelPs  non-appearance,  but  is  proof  of  a  sur- 
plus in  the  hands  of  the  administrator,  or  his  representatives.  For  if 
there  were  no  surplus,  she  could  be  entitled  to  nothing:  if  there  were  a 
surplus,  she  was  entitled  to  only  a  moiety;  and  the  other  moiety  should 
have  been  paid  to  her  brother,  or  his  representatives;  which  as  it  is  not 
pretended  to  have  been  by  the  representatives  of  the  administrator,  I 
must  presume  it  to  be  assets  of  the  original  testator,  in  their  hands.  At 
the  same  time  this  statement  of  Eell's  possession  of  "  houses  in  Leather 
Lane,  which  were  part  of,  or  purchased  with  monies  arising  from  the 
deceased's  estate,''  appearing,  for  the  first  time,  in  Ritchie's  afiSdavit, 
without  any  allusion  to  it  in  the  act  of  Court,  I  shall  certainly  afford  the 
parties  cited  an  opportunity  of  explaining,  or  denying,  that  statement  in 
a  further  affidavit;  and  I  direct  this  matter  to  stand  over,  in  order  to  af- 
ford them  that  opportunity.  And  as  some  doubts  have  been  suggested, 
1.  Whether  the  party  proceeding  is  entitled  to  call  for  an  inventory 
and  account,  not  having  first  taken  a  de  bonis  grant  of  the  effects  of  the 
original  testator;  2.  Whether  the  parties  proceeded  against  are  liable  so 
to  be  called  upon,  as  the  mere  executors  of  a  deceased  administrator, 
and,  therefore,  not  the  personal  representatives  of  the  original  testator; 
I  shall  reserve  my  opinion  upon  these  points,  till  the  whole  question 
eomes  to  be  re-considered. 

In  the  mean  time  the  parties  cited  will  do  well  to  consider  the  pro- 
priety, on  their  parts,  of  complying  with  this  citation,  in  the  best  mode 
m  which  they  are  able,  even  if  they  are  not  bound  to  comply  with  it,  in 
strictness  of  law.  The  Court,  in  that  case,  would  make  every  allowance, 
as  to  the  sort  of  inventory  exhibited — a  matter,  I  apprehend,  quite  in 
its  discretion.  That  these  parties  are  not  without  the  means  of  render- 
ing an  account  of  some  kind,  I  infer  from  their  own  affidavit,  which 
states,  that  ^'  their  father  Richard  Rees,  duly  administered  the  personal 
estate  of  the  deceased,  and  fully  completed  the  administration  thereof, 
within  two  years  and  a  half  after  the  death  of  the  said  deceased.*^ 
The  production  of  the  documents  (for  such  there  must  be)  upon  which 
their  affidavit  is  founded,  would  probably  be  satisfactory,  to  the  Court  at 
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least,  if  not  to  the  party  at  whose  promotion  this  citation  is  taken  out, 
and,  consequently,  might  set  this  question  at  rest 

The  affidavit  of  the  parties  cited  is  not  quite  satisfactory  to  my  mind, 
in  several  respects.  It  is  extremely  vague,  relying  much  on  time,  and 
general  presumptions,  with  little,  or  nothing,  in  the  shape  of  specific 
averment  It  does  not  even  aver,  specifically,  that  the  estate  was  insol- 
vent; but  merely  that  "  it  was  fully  administered,"  within  a  certain 
time.  But  if  the  estate  were  solvent,  which  as  I  have  just  said,  is  not, 
specifically,  denied,  it  is  clear  that  it  is  not  <<  fully  administered"  at  the 
present  day.  For  there  is  no  suggestion  even  of  the  distribution  of  any 
surplus  to  the  representatives  of  the  widow  and  universal  legatee,  which 
was  essential  to  the  complete  administration  of  the  estate,  m  any  other 
event  than  that  of  its  insolvency. 

On  a  subsequent  day  two  further  affidavits  were  tendered  from  the 
parties  cited — one,  of  the  parties  themselves — ^the  other,  of  Martha  Kell. 
The  first  of  these  stated,  among  other  things,  that,  <^  from  certain  books 
and  papers  of  Richard  Rees,  their  father,  in  their  possession,  they  the 
appearers  (Richard  and  Robert  Rees)  were  enabled  to  swear,  that  the 
said  Richard  Rees  fully  completed  the  administration  of  the  efiects  of 
Richard  Wall,  deceased,  within  two  years  and  a  half  of  his  death;  and 
also,  that  the  said  Richard  Rees  satisfied  debts  due  from  the  estate  of  the 
said  deceased  to  a  greater  amount  than  the  value  of  his,  the  said  de- 
ceased's, estate.  And  they  further  made  oath,  that  the  said  Richard  Wall 
deceased,  was  not  at  his  death,  so  far  as  they  know  or  believe,  possessed 
of,  or  entitled  to,  any  house  or  houses  in  Leather  Lane,  Holbom,  in  the 
county  of  Middlesex;  and  they  disbelicYe  that  any  such  were  ever  after- 
wards purchased  with  monies  arising  from  his  estate."  The  appearers 
further  made  oath,  in  substance,  ^^  that  they  had  always  manifested  a 
willingness  to  give  every  information  in  their  power,  relative  to  the  af- 
iiadrs  of  the  deceased,  to  the  parties  interested;"  that  <'they  had  never 
made,  and  subsequently  broken,  any  appointment  with  Mabell  Wall,  or 
Archibald  Ritchie,  as  for  the  purpose  of  giving  such  information;"  and 
that  <^  since  the  death  of  Mabell  Wall,  the  said  Archibald  Ritchie  had 
made  no  application  to  them  for  information  relative  to  the  said  de« 
ceased's  estate,  otherwise  than  by  the  citation  issued  in  this  cause." 

The  affidavit  of  Martha  Kell,  stated,  that  "  she  was  intimately  ac- 
quainted with  Richard  Rees,  administrator,  with  the  will  annexed,  of 
the  goods  of  her  late  father  Richard  Wall,  the  party  deceased  in  this 
cause,  and  was  then,  and  always  had  been,  perfectly  convinced,  that,  as 
such  administrator,  he  fully  and  duly  administered  the  said  estate,  and 
efiects,  which  she  verily  believes  were  inadequate  to  the  discharge  of  the 
said  deceased's  debts;  and  she  further  made  oath  that  neither  she,  the 
appearer,  nor  her  husband,  then  or  ever,  were  in  possession  of  any 
house  whatever,  which  formed  a  part  of  the  estate  of  the  said  Richard 
Wall,  deceased,  or  was  purchased  with  monies  arising  therefrom;  and 
that  the  only  houses  which  she,  the  appearer,  or  her  husband,  possess  in 
Leather  Lane,  Holbom,  in  the  county  of  Middlesex,  are  two  houses 
which  were  devised  to  the  appearer,  under  the  will  of  her  uncle  Ed- 
ward Pryce,  late  of  Red  Lion  Street,  aforesaid,  which  houses  were  pur- 
chased by  the  said  Edward  Pryce,  at  a  public  auction,  in  the  year  1780.** 

Judgment. 

The  further  affidavits  now  exhibited,  coupled  with  the  other  citcuin- 
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stances  of  the  case,  satisfy  my  mind,  that  this  estate  has  been  ^ti/Zy  ad- 
ministered. Consequently,  I  am  disposed  to  dismiss  the  parties  citea, 
but  without  coats;  as  no  inventory  or  account,  in  any  sorty  of  the  ad- 
ministration of  the  deceased's  effects,  had  been  exhibited,  or  rendered, 
at  the  time  of  the  issuing  of  this  citation.  The  administrator  was  bound 
to  exhibit  an  inventory,  even  though  uncalled  for:  at  least  he  should 
have  preserved  an  account  of  his  administration,  with  sufficient  vouchers; 
or  have  obtained  releases  from  the  parties  entitled  to  any  surplus  of  the 
effects,  on  their  attaining,  respectively,  their  majorities.  The  probabi- 
lity is,  that  by  taking  either  of  these  precautions,  he  would  have  saved 
his  representatives  the  trouble  and  expense  of  this  proceeding. 

On  the  reserved  points  of  the  case,  I  am  of  opinion,  1.  that  the  party 
proceeding,  having  an  interest  i?i  the  effects,  W(zs  entitled  to  call  for  an 
inventory  and  account  without  Jirst  taking  a  de  bonis  grant  of  the  ef- 
fects of  Hie  original  testator.  The  very  object  of  the  proceeding  was  to 
discover,  whetifier  there  were  any  effects  to  which  a  de  bonis  grant 
could  apply.  I  am  also  of  opinion,  2dly,  that  the  parties  cited,  as  the 
representatives  of  the  deceased  administrator,  although  not,  at  the  same 
time,  those  of  the  first  testator,  were  liable  to  be  caUed  upon  for  such 
inventory  and  account;  upon  a  reasonable  presumption  being  raised,  that 
any  part  of  the  effects  of  the  first  testator  had  travelled  into  their  hands. 


TRINITY    TERM, 
1st  Session. 


PREROGATIVE  COURT  OF  CANTERBURY. 

BEATY  V.  BEATY.— p.  154. 

The  presumption  of  law  is  against  a  testamentary  paper,  with  an  attestation 
clause,  not  subscribed  by  witnesses.— It  is  a  slight  presumption;  but  must  be 
rebutted  by  some  extrinsic  circumstances,  in  order  to  the  paper  being  pro- 
nounced for. 

Francis  Beatt  died  on  the  21st  of  March,  1822,  leaving  the  follow- 
ing testamentary  paper: — 

<<  I,  Francis  Beaty,  purser  of  the  Royal  Navy,  being  of  sound  mind, 
and  in  perfect  healUi,  do  make  this  my  last  will  and  testament,  hereby 
revoking  all  former  wills  by  me  made. 

"I  give  and  bequeath  unto  my  beloved  wife,  Catherine  Beaty,  all 
my  furniture,  plate,  books,  linen,  and  all  other  property  whatever  in 
my  house.  No.  19,  Dorset  Street,  together  with  the  lease  and  fixtures 
thereof.  I  give  also  unto  my  dearly  beloved  daughter  Catlierine  Beaty, 
one  thousand  pounds  in  the  3  per  cent  consols;  my  wife  Catherine  Bea- 
ty to  have  the  interest  of  it  for  her  life,  unless  she  wishes  to  give  it 
up  to  her  sooner;  and  I  give  to  my  wife  Catherine  as  aforesaid,  all  other 
monies  I  may  have  in  the  stocks,  and  all  and  every  sum  or  sums  of  mo- 
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ney  that  may  be  in  the  hands  of  Mr.  William  M^Inerheny,  my  agent, 
or  that  may  be  due  or  owing  to  me  by  government,  and  every  other 
property  I  may  be  possessed  of  at  my  decease,  I  give  unto  my  wife  as 
aforesaid;  and  I  do  hereby  appoint  my  wife,  Catherine  Beaty,  sole  exe- 
cutrix of  this  my  last  will  and  testament  In  witness  whereof  I  have 
hereunto  set  my  hand  and'  seal  this  sixth  day  of  June,  in  the  year  of  our 
Lord  1820,  and  in  the  first  year  of  the  reign  of  his  Majesty  King  George 
the  Fourth,  over  Great  Britain,  &c, 

<*Fea«  Bbatt." 
**  Signed,  sealed,  and  delivered  > 
in  the  presence  oP'  ) 

''  It  is  my  particular  wish  and  request,  that  I  may  be  buried  as  pri-. 

vately  as  possible,  at  seven  o'clock  in  the  morning,  ana  without  any  more 

expence  tiian  is  absolutely  necessary. 

"Fra»  Beaty, 
"June  6th,  1820. 

'<  (a)  Having  given  my  dear  boys  a  liberal  education,  and  done  what 
I  could  for  them  during  my  life,  I  now  leave  them  with  my  blessing,  to 
the  care  of  their  mother,  aud  have  not  a  doubt  but  she  will  (with  the  kind 
assistance  of  her  friends)  get  them  provided  for  and  taken  care  of.  May 
Grod  bless  you  all. 

"  Fka»  Bbatt, 
"  6th  June,  1820." 

The  above  testamentary  paper  was  propounded  in  an  allegation  ten- 
dered on  the  part  of  his  widow,  and  relict,  upon  the  admissibility  of 
which  the  present  question  arose. 

The  allegation  pleaded,  in  substance, 

1.  That  the  deceased  died  on  the  21st  of  March,  1822,  at  the  age  of 
sixty-eieht  years,  leaving  behind  him  a  widow,  and  four  children — ^three 
sons  ana  one  daughter. 

2.  The  second  article  pleaded  ihe /actum  of  the  will,  on  the  6th  day 
of  June,  1820. 

3.  The  third  pleaded  that,  subsequent  to  the  making  of  the  said  will, 
to  wit,  in  the  months  of  January,  February,  March,  and  July,  1821,  the 
deceased  sold  out  the  whole  of  the  1000/.  3  per  cent  stock,  of  which  he 
stood  possessed  when  he  made  the  said  will,  and  which  he  had  given  by 
the  said  will  to  his  daughter,  Catherine  Beaty,  after  his  wife's  decease; 
and  that  the  sole  property  of  which  he  died  possessed,  consisted,  of  the . 
lease  of  a  house  in  Dorset  Street,  his  household  furniture,  and  sundry 
articles  of  plate,  not  amounting  in  value,  altogether,  to  more  than  500/.  or 
600/. 

4.  The  fourth  article  pleaded  that  "the  said  Francis  Beaty,  the  de- 
ceased, sometime  in  or  about  the  year  1819,  having  made  anew  will,  re- 

S nested  Matilda  James,  a  young  lady  who  was  on  a  visit  at  his  house  at 
Rochester,  in  the  county  of  Kent,  where  he  then  resided,  to  witness  his 
said  will,  to  which  the  said  Matilda  James  assented:  that,  thereupon, 
the  said  deceased  produced  a  paper  which  he  said  was  his  will,  and, 
at  the  same  time,  observed  to  her,  that  it  had  been  made  a  long  while, 
and  that  he  only  waited  for  some  one  to  witness  it,  or  words  to  that  ef- 

(a)  This  second  meraorandum  was  written  upon  a  tefiarate  paper,  but  was 
found  folde<l  up  with  the  other»  in  thedeceMcd's  writing-de&k,  after  his  decease. 
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feet:  thai  the  said  will  having  been  previously  signed  by  the  said  deceased, 
he  then,  in  the  presence  of  the  said  Matilda  James,  retraced  his  signature 
thereto  with  a  dry  pen;  and  the  said  Matilda  James  then  subscribed  her 
name,  as  a  witness  thereto:  i/tat  about  eight  months  before  the  said  de- 
ceased's death,  she,  the  said  Matilda  James,  being  again  on  a  visit  at  the 
house  of  the  said  deceased  in  Dorset  Street,  in  the  parish  of  St  Mary-le* 
bone,  to  which  place  he  had  then  removed,  he,  the  said  deceased,  in  the 
course  of  conversation  with  her,  and  alluding  to  the  will  which  she  had 
witnessed  for  him  at  Rochester,  in  manner  as  before  pleaded,  then  ob- 
served to  her,  that  he  had  'destroyed  that  will  and  made  another  will;' 
and  at  the  same  time,  remarked,  that  *  he  usually  made  a  fresh  will  when- 
ever an  alteration  took  place  in  his  property,'  or  to  that  effect:  thaty  on 
another  occasion,  happening  about  the  middle  of  January,  1822,  and  be- 
ing only  a  week  before  the  deceased  was  confined  to  his  bed  by  the  illness 
of  which  he  afterwards  died,  the  said  Matilda  James,  having  called  at  the 
said  deceased's  house,  she  found  him,  the  said  deceased,  writing  at  his 
desk,  in  the  parlour,  where  his  wife  and  family  were  also  sitting,  and 
while  the  said  Matilda  James  was  engaged  in  conversing  with  the  wife 
of  the  said  deceased,  he,  the  said  deceased,  occasionally  joined  in  the  con- 
versation; and,  alluding  to  the  aforesaid  will,  which  the  said  Matilda 
James  had  witnessed  for  him  at  Rochester,  again  remarked,  that  he  had 
destroyed  that  will,  that  the  said  Matilda  James  thereupon  replied,  that 
he  had  better  make  another  will,  to  which  the  deceased  replied,  that  ^  he 
had  made  another  will;^  or  then  expressed  himself  in  words  to  that,  or 
the  like  effect" 

5.  and  6.  The  fifth,  and  sixth,  articles  of  the  allegation,  pleaded  the 
finding  of  the  instrument  in  the  deceased's  writing-desk,  on  the  Sunday 
following  his  decease,  in  the  same  plight  and  condition  that  still  belonged 
to  it;  and  that  the  whole  body,  series,  and  contents,  of  the  said  will,  &c. 
and,  also,  the  several  subscriptions  thereto,  were  of  the  deceased's  own 
proper  hand-writing. 

Judgment. 

Sir  John  Nichoil. 

The  paper  propounded  in  this  allegation  would  be  clearly  entitled  to 
probate,  but  for  the  attestation  clause.  It  is  all  in  the  deceased's  hand- 
writing; it  is  signed  and  dated;  it  appoints  an  executrix;  it  is  a  complete 
disposition  of  personal  property;  and  the  deceased  had  no  real  estate  to 
suggest  to  him  the  necessity  of  executing  his  will  in  the  presence  of  wit- 
nesses. But  if  a  testamentary  paper  be  imperfect,  either  in  itself,  or  in 
the  v/riter's  apprehension  of  it,  it  can  only  be  entitled  to  probate,  on  proof 
being  furnished  of  his  having  been  prevented  by,  what  is  technically  cal- 
led, the  *'act  of  God,"  from  completing  it  As,  therefore,  the  natural 
inference  to  be  drawn  from  an  attestation  clause  at  the  foot  of  a  testamen- 
tary paper  is,  that  the  writer  meant  to  execute  it  in  the  presence  of  wit- 
nesses, and  that  it  was  incomplete,  in  his  apprehension  of  it,  till  that  opera- 
tion was  performed — the  presumption  of  law  is  against  a  testamentary 
paper,  with  an  attestation  clause  not  subscribed  by  witnesses;  where  the 
testator  is  not  proved,  as  he  is  not  suggested  even  in  the  present  case,  to 
have  been  prevented  by  any  "act  of  God"  from  going  on  to  complete 
it,  had  he  so  intended.  The  presumption  against  an  instrument,  so  cir- 
cumstanced, I  admit  to  be  a  slight  one,  where  the  instrument,  like  that 
before  the  Court,  is  perfect  in  all  other  respects.  Slight  as  it  is,  how- 
ever, it  must  be  rebutted  by  some  extrinsic  evidence  of  the  testator  in- 
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lending  the  instrument  to  operate,  in  its  subsisting  state,  before  it  can  be 
entitled  to  probate,  (a)  consistently  with  those  established  principles  to 
which  it  is  the  duty  of  the  Court  to  adhere. 

Now  the  circumstances  which  are  pleaded  in  this  allegation,  are  so  far 
from  repelling  the  legal  presumption  against  the  paper  propounded,  that 
they  go  far,  in  my  mind,  to  fortify  and  confirm  it  For,  in  the  first 
place,  it  is  pleaded,  that  the  deceased,  on  ttie  occasion  of  a  former  will 
ivhich  he  had  made  and  signedy  "  a  long  while  before^*  retraced  his 
signature,  with  a  dry  pen,  in  the  presence  of  a  person  who  subscribed, 
by  his  desire,  her  name  as  a  witness;  apparently  as  if  considering  the  in- 
strument incomplete,  till  that  precaution  was  taken.  This,  to  say  the 
least,  does  not  lessen  the  probability  of  his  intending  to  perform  a  simi- 
lar operation  upon  this  instrument;  and  that  it  was  incomplete,  in  his 
view  of  the  subject,  till  that  operation  was  performed. 

But  it  is  pleaded  further,  to  have  been  the  deceased's  habit,  according 
to  his  own  profession,  "  to  make  a  new  will  after  every  change  in  his 
property. '*  Why  this  being  so,  there  is  a  circumstance  in  the  case 
which  lays  the  strongest  ground  for  concluding  this  paper,  designedly^ 
alMmdoned.  For  it  is  pleaded,  that  the  deceased  sold  out,  at  different 
times  in  the  year  1821,  the  thousand  pounds,  conso/s^  which  he  possess- 
ed at  the  date  of  it,  and  had  bequeathed  by  it,  after  tKe  death  of  his  wife, 
to  his  daughter.  The  probability  therefore  is,  that  he  meditated  a  new 
willy  and  had  abandoned  this  instrument;  as  well  from  his  habit  on  simi- 
lar occasions,  as  from  the  circumstance  of  its  object  being  wholly  defeats 
ed,  and  its  plan  wholly  deranged,  by  the  sale  of  his  stock.  By  this  pa- 
per the  deceased's  whole  property  stands  bequeathed  to  the  wife;  the 
daughter  will  take  nothing.  It  is  perfectly  true  that  the  whole  is  but 
little;  and  that  his  sons,  very  contrary  possibly  to  the  deceased's  inten- 
tions, will  become  entitled  to  share  in  that  little  in  the  event  of  his  intes- 
tacy. But  these  are  circumstances,  which,  in  no  degree,  alter  or  detract 
from  the  principle  that  governs  the  case — ^a  principle  which  it  is  the  fi|*st 
•duty  of  the  Court  to  adhere  to,  uninfluenced  by  any  such  considerations. 

The  only  circumstance  which,  in  my  judgment,  can*  have  a  tendency 
to  repei  the  legal  presumption  against  the  paper,  is  the  deceased's  decla- 
ration to  Miss  James,  pleaded  in  the  4th  article,  that  <<  he  had  destroyed 
his  former  will,  and  had  made  a  new  one. "  But  the  mere  vague  decla- 
rations of  testators,  that  <<  they  have  made^^  their  wills,  are  not  always 
to  be  implicitly  relied  on;  and  can  never,  standing  singly,  supply  proof 
o{  due  execution  J  or,  consequently,  of  what  is  to  be  taken  in  lieu  of  it 
In  common  parlance,  a  man  may  well  say,  and  possibly  often  does,  that 
**  he  has  made^^  a  will,  when  he  has  vrritten  a  testamentary  paper, 
however  incomplete  or  unfinished  that  paper  may  be.  In  the  present 
ease,  at  all  events,  I  cannot  accept  the  declaration  pleaded  as  sufiScient  to 
•how  that  the  deceased  intended  this  instrument  to  operate;  when  both 
the  presumption  in  law,  and  the  probability  from  the  facts  pleaded  are, 
that  he  abandoned  it 

Allegation  rejected. 

(ja)  4  Ves.  Jan.  300,  n. 
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SAPH  V.  ATKINSON  and  WESTCOTT— p.  162. 

If  a  will  is  before  the  Court,  the  validity  of  which  is  admitted,  the  Court  will 

pronounce  for  it  in  preference  to  an  alleged  subsequent  will,  of  the  genuineness 

of  which  it  entertains  serious  doubts. 
The  principles,  upon  which  Courts  of  probate  proceed,  where  the  inquiry 

is,  whether  an  asserted  M'ill  was,  or  was  not,  the  act  of  an  alleged  testator. 
Depositions  taken  in  writing  preferable,  in  tome  retpectt,  to  examinations  had^ 

viva  voce,  in  open  Court. 
Evidence  of  hand-writing,  general  doctrine  with  respect  to^^^dmianble  here,  as 

in  other  Courts;  but  no  greater  weight  attached  to  it  here,  than  elsewhere. 

judoment. 

Sir  John  Nicroll. 

The  ^present  question  respects  the  validity  of  an  instrument,  set  up  as 
the  will  of  William  Harcourt,  late  of  the  city  of  New  Sarum,  the  party 
deceased  in  the  cause,  who  died  on  the  22d  of  March,  1820.  This  in- 
strument, which  purports  to  bear  date  on  the  4th  of  June,  1819,  is  pro- 
pounded on  the  part  of  Sarah  Susannah  Saph,  whom  it  constitutes  the 
deceased's  sole  executrix.  It  is  opposed  by  Mr.  Atkinson  and  Mr. 
Westcott,  the  deceased's  executors,  under  a  will  dated  the  24th  of  Octo- 
ber, 1818,  the  genumeness  of  which  is  admitted  on  all  hands. 

The  validity  of  the  contested  will  in  the  present  cause,  (in  which,  by 
the  way,  no  fewer  than  seventy  witnesses  have  been  examined  to  the 
several  allegations  admitted  upon  either  side)  is  not  dependent  upon  the 
state  of  the  deceased's  capacity  at  the  time  of  its  suggested  execution, 
but  upon  the  fact  of  execution  itself;  the  question  being,  whether  the 
deceased  ever  executed  it  at  all.  For  the  case  set  up  by  the  executors 
of  the  former  will  is,  that  the  alleged  latter  will  was  not  subscribed  by, 
and  is  not  the  act  of,  the  alleged  testator.  The  contrary  to  this  is,  of 
course,  advanced  by  the  partv  propounding  the  instrument,  upon  whom 
therefore,  as  asserting  an  affirmative,  the  burthen  of  proof  must  betaken 
to  rest  She  it  is  who  is  bound  to  satisfy  the  conscience  of  the  Court 
that  the  contested  instrument  was  the  supposed  testator's  own  act;  the 
law  does  not  impose  upon  Mr.  Atkinson  and  Mr.  Westcott  the  burthen 
of  furnishing  proof  that  it  was  not. 

Now,  where  the  inquiry  is,  whether  an  asserted  will  waSy  or  was  notf 
executed  by  an  alleged  testator,  all  such  collateral  circumstances  may  be 
pleaded  and  proved,  on  either  side,  as  have  a  tendency  to  show,  on  the 
one  hand,  the  probability,  and,  on  the  other,  the  improbability,  that  it 
should  have  been  so  executed.  I  allude  to  such  circumstances  as,  the 
place  in  which  the  alleged  will  was  found — ^the  parties  through  whose 
agency  it  was  prepared — its  conformity,  or  the  contrary,  with  the  de- 
ceased's avowed,  or  presumed,  testamentary  intentions;  and  so  on.  A 
variety  of  such  circumstances  are  actually  pleaded  to  this  intent,  on 
either  side,  in  the  present  cause;  and  to  the  evidence  furnished  upon 
the  principal  of  these  the  Court  will  direct  its  attention,  in  the  first  in* 
stance,  before  it  proceeds  to  consider  the  evidence  more  immediately 
applicable  to  ihejacl  of  execution^  the  main  point  in  issue. 

And,  first,  what  is  the  evidence  as  to  the  circumstances  connected  with 
the  finding  of  this  instrument?  Now,  the  circumstances  under  which 
a  will  is  found,  may,  as  we  all  know,  tend,  very  materially,  to  its  au- 
thentication.    If,  for  instance,  it  is  found  locked  up  in  repositories,  to 
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which  the  deceased  only  had  access,  and  is  produced  from  such  byin* 
different  and  disinterested  parties,  these  are  circumstances  which,  as 
tending"  to  conned  the  will  with  the  testator,  are  strongly  confirmatory 
of  its  genuineness  and  authenticity.  The  disputed  will,  in  this  cause, 
has  no  advantage  of  that  description:  its  first  production,  after  the  de* 
ceased's  death,  is  bt/  Mrs.  Saph,  the  sole  executrix,  and  party  principal- 
ly benefitted  under  it — from  wherey  remains  to  be  answered.  But  the 
testator's  former  will  (from  which  this  latter  was  avowedly  drawn  up, 
by  her  son,  Mr.  John  Saph)  is  admitted  not  to  have  been  in  the  de- 
ceased's possession,  at  the  time  of  his  death;  but  at  Mrs.  Saph's  house, 
and  in  Mr.  John  Saph's  custody.  Something  might  be  observed  as  to 
what  passed  when  inquiry  was  first  made  for  that  former  will.  Mr. 
John  Saph's  answer,  to  say  the  least,  was  by  no  means  explicit  That 
Answer  impressed  the  inquirer  with  a  notion  that  he  asserted  the  instru- 
ment to  be  destroyed.  He  explains  himself  as  having  meant  to  assert, 
not  that  the  instrument  itself  was  destroyed^  but  that  it  was  revoked,  or 
that  its  effect  was  annulled.  After  admitting,  however,  the  existence 
of  the  instrument,  he  was  somewhat  reluctant  to  produce  it;  and,  at  last, 
only  did  so  in  compliance  with  the  recommendation  of  his  solicitor,  Mr. 
Dew.  Something  might  also  be  said  as  to  the  Tnala  fides  of  the  Saphs, 
in  endeavouring  to  snap  a  probate,  as  it  is  termed,  in  breach  of  tiieir 
engagement  to  take  no  step  of  that  nature,  till  after  the  funeral  of  the 
deceased.  Both  these  last,  however,  are  mere  out-lying  circumstances, 
and  will  go  little  to  impeach  the  credit  of  this  transaction,  unless  it  shall 
turn  out,  that  they  are  connected  with  others  of  the  same  colour  and 
complexion.  At  the  same  time  I  cannot  fail  to  observe,  that  here,  in 
the  very  outset  of  this  inquiry,  I  encounter  somewhat  of  deviation,  on 
the  part  of  those  who  set  up  this  instrument,  from  that  straight-forward 
path,  in  which  truth  and  fairness  are  accustomed  to  proceed.     But, 

Secondly,  to  consider  the  parties  agent  in  this  transaction,  namely, 
Mrs.  Saph  and  her  family.  For  the  Court  is  under  no  difficulty,  in  the 
present  case,  as  to  who  are  the  fabricators  of  this  instrument,  if  it  be  fab- 
ricated; they  can  be  no  other  than  the  identical  parties,  who  are  vouched 
to  HMt  factum  of  the  instrument,  as  a  genuine  one.  Now,  had  these 
parties  any  inducement  to  attempt,  and  did  they  possess  any  means  to 
effect,  the  fabrication  of  an  instrument  of  this  description?  As  to  m- 
ducementy  there  was  every  inducement  of  which  the  nature  of  the  thing 
is  capable;  for  the  will  purports  to  bequeathe  the  entire  bulk  of  the  de- 
ceased's property  to  the  Saph  family.  And  although  the  three  members 
of  that  family,  who  attest  the  execution  (one  of  the  three  being  also  the 
writer)  of  this  instrument,  take  no  direct  benefit  under  it,  still  that  cir- 
cumstance, as  I  shall  have  occasion  presently  to  observe,  leaves  the  ques- 
tion pretty  much  where  it  stood  before,  as  to  this  matter  of  inducement. 
As  to  the  means  again,  it  must  be  admitted  that  these  parties  were  in 
possession  of  fully  sufficient  information  to  get  up  an  instrument  of  this 
description;  for  to  say  nothing  of  their  long  personal  connection  with  the 
deceased,  his  former  will,  from  which  this  latter  is  manifestly  drawn  up, 
was  avowedly  in  the  possession  and  custody  of  the  Saphs  at  the  time  of 
his  death. 

That  Mrs.  Saph  was  not  altogether  indifierent  about  obtaining  a  will 
in  her  favour,  is  obvious  from  the  evidence  of  Pleyer,  who  lived  in  the 
deceased's  seirvice  from  Michaelmas  1817,  to  the  summer  of  1818.  She 
deposes  to  haying  h^urd  Mrs.  Saph  speak  to  the  deceased  about  bis  willy 
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one  evening  before  he  had  the  paral3rtio  stroke.  ''She  wished,"  she 
said,  ''  he  would  do  something  more  for  her;  and  he  replied  that  he 
should  not;  for  he  had  done  enough  for  her  already."  She  says  that 
*'  after  the  said  deceased  had  had  the  paralytic  stroke,  Mrs,  Saph  used  of- 
ten to  rub  his  hands  with  mustard,  and  other  things,  to  recover  the  use  of 
them  again;  and  that,  on  such  occasions,  she  used  to  say  to  him,  that  she 
wished  she  could  get  him  the  use  of  his  hands  again,  so  that  he  could 
write;  for  she  did  believe  that  then  he  would  do  something  more  for  her, 
by  his  will."  Now,  the  evidence  of  this  witness  proves  two  things;  first 
that  Mrs.  Saph  was  sufficiently  alive  to  her  own  interests;  secondly,  she 
was  withheld  by  no  scruples,  of  delicacy  at  least,  from  trying  to  pro- 
mote them.  Nothing  of  all  this,  however,  appears  to  have  made  any 
impression  upon  the  deceased;  for  it  is  in  evidence  that  he  made  and  exe- 
cuted two  subsequent  wills,  in  neither  of  which  he  acceded  to  Mrs.  Saph's 
claims,  or  paid  the  slightest  attention  to  her  applications. 

Now,  if  Mrs.  Saph  was  still  dissatisfied  with  the  trifling  provision,  to 
which  only,  as  I  shall  presently  show,  she  stood  entitled  under  the  de- 
ceased's last  (genuine)  will,  is  there  any  thing,  let  me  enquire,  in  spe* 
ciaiy  that  is,  in  her  station  or  character,  which  in  any  sense,  negatives 
the  probability  of  her  having  been  tempted  to  have  recourse  to  a  fabri- 
cated one  ?  Mrs.  Saph  was  a  married  woman,  living  (possibly  not  through 
her  own  fault)  separate  and  apart  from  her  husband,  with  a  large  family, 
and,  I  presume,  in  necessitous  circumstances;  for  it  seems,  that  after  the 
discharge  of  Pleyer,  the  deceased's  last  servant,  in,  1818,  she  was  the  de- 
ceased's sole  attendant,  and  performed  even  the  menial  offices  of  his  house. 
She  is  obviously  therefore  not  so  elevated  as  to  be  above  all  suspicion 
of  fraud,  oh  the  score  of  wealth  or  condition.  Her  character  will  best 
disclose  itself  in  the  future  stages  of  this  inquiry.  Is  there  any  tiling, 
again,  in  the  stations  or  characters  of  the  agents,  through  whose  instru- 
mentality the  fraud,  if  any,  was  effected,  to  render  this  violently  impro- 
bable ?  The  writer  of  this  will  was  Mr.  John  Saph,  the  son  of  tiiis  Mrs. 
Saph ;  and  it  is  attested  by  him  and  his  brother  and  sister,  strictly,  a  family 
party.  Of  these,  all  that  I  shall  at  present  say  is,  that  Mr.  John  Saph's 
induction  into  life  was  through  the  medium  of  an  attorney's  office,  which 
he  quitted  in  consequence  of  a  most  disgraceful  transaction;  and  I  find  no 
trace  in  the  evidence  of  his  having  redeemed  his  character,  at  this  time, 
by  any  part  of  his  subsequent  conduct  There  is  nothing,  at  least,  in  his 
station  or  character  which  precludes  the  probability  of  fraud.  Looking 
then  at  the  inducement  which  these  parties  had  to  fabricate  a  will,  and 
at  the  means  which  they  possessed  of  fabricating  one,  especially  in  con- 
nexion with  Mrs.  Saph's,  even  avowed,  claims  upon  the  deceased's 
testamentary  bounty;  I  do  not  mean  to  say  that  either  her  station  and 
character,  or  those  of  the  writer  and  attesting  witnesses,  amount  to  af- 
firmative proof  of  this  being  a  fabricated  will;  but  I  do  say,  and  I  would 
be  understood  to  mean  no  more,  that  there  is  nothing  in  these,  in  spe- 
cialf  that  is,  to  negative  the  probability  of  its  being  such — ^nothing  to 
render  it  either  highly  incredible,  or  even  very  unlikely,  a  priori.  The 
instrument  propounded,  therefore,  has  indeed  the  ordinary  presump- 
tion against  fraud  in  its  favour;  but  that  is,  strictly,  all. 

But,  thirdly,  as  to  the  dispositive  part  of  this  will;  for,  in  determin- 
ing the  probability  of  any  will  being  the  act  of  an  alleged  testator,  the 
Court  is,  in  all  cases,  naturally  led  to  consider  the  disposition  made  by 
it     The  disposition  purported  to  be  made  by  the  will  propiounded,  is  so 
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important  a  feature  of  the  present  case,  that  the  Court  will  consider  it, 
both  generally,  and  in  detail.  .  And  the  Court,  in  this  case,  is  not  left 
merely  to  presumCj  or  conjecture^  what  the  deceased^s  testamentary  in- 
tentions might  have  been — it  has  the  benefit  of  two  prior  wills,  declara- 
tory of  his  testamentary  intentions,  or  at  least  of  what  these  were  at  a 
period  not  much  anterior  to  the  date  of  this  instrument,  with  which  to 
compare  the  present  disposition. 

Now,  upon  a  comparison  of  the  deceased's  two  former  testamentary 
acts  with  the  present  instrument,  in  this  respect,  it  will  plainly  appear 
that  his  mind  and  intention,  as  to  the  disposal  of  his  property,  had  un- 
dergone, within  a  short  period,  a  complete  revolution,  supposing  the  pre- 
sent instrument  to  be,  in  truth,  his  will.  The  two  former  wills,  the  one 
dated  in  June,  the  other  in  October,  1818,  are,  in  substance,  as  to  their 
dispositive  parts,  precisely  the  same.  By  both,  the  bulk  of  the  property 
is  bequeathed  to  Mr.  Westcott  and  his  family;  some  bequests,  rather 
honorary  than  beneficial,  are  made  to  Mr.  Atkinson  and  his  family;  a 
considerable  sum  is  devoted  to  charitable  uses.  Mr.  Atkinson  and  Mr. 
Westcott  are  the  trustees  and  executors  in  both  wills;  as  the  latter  of 
these  [gentlemen,  Mr<  Westcott,  is  the  residuary  legatee.  Mrs.  Saph 
and^  her  family  are  legatees  to  more  than  a  trifling  amount  in  neither  of 
the  Wo.  By  the  instrument  propounded,  these  dispositions  are  nearly 
reversed — Mrs.  Saph  and  her  family  are  bequeathed  the  great  bulk  of 
the  deceased's  property;  Mr.  Westcott  and  his  family  are  nearly  ex- 
cluded; Mr.  Atkinson  and  his  family  are  wholly  so;  even  the  honorary 
legacies  to  these  last  are  omitted;  so  are  the  charitable  bequests;  Mr.  At- 
kinson and  Mr.  Westcott  are  no  longer  executors  or  even  trustees;  Mrs. 
Saph,  who  is  also  the  residuary  legatee,  is  the  sole  executrix.  All  this 
implies  a  complete  revolution  of  testamentary  mind  and  intention,  in  or- 
der to  estimate  the  probability  of  which  it  is  necessary  to  see,  whether  it 
can  be  fairly  accounted  for  by  extrinsic  circumstances. 

And  here,  in  the  first  place,  it  is  not  to  be  accounted  for  by  any  ca- 
price or  fickleness  of  the  deceased  in  this  respect,  that  can  be  collected, 
at  least,  from  the  variation  between  the  two  instruments  of  June  and  Oc- 
tober, 1816.  They^  on  the  contrary,  go  to  show  the  very  reverse;  for 
they  are  trifling  in  themselves,  and  satisfactorily^explained.  By  the  will 
of  June,  a  house  in  Green  Croft  Street,  after  a  life  interest  to  one  Webb 
and  his  wife,  is  given  in  remainder,  together  with  a  legacy  of  10/.,  to  a 
Mrs.  Heyley ;  and  a  Mrs.  Jeboult  is  bequeathed  100/.  In  the  course  of 
that  summer,  however,  this  Mrs.  Heyley  appears  to  have  set  up  a  de- 
mand against  the  deceased,  as  entitled  to  some  property  under  the  will 
of  his  late  wife;  which  it  appears  that  the  deceased  borrowed  money  (in 
part  of  Mr.  Atkinson)^to  discharge.  In  return,  the  deceased,  by  the  will 
of  October,  withdraws  his  testamentary  bounty  from  Mrs.  Heyley  alto« 
gether,  and  bequeaths  the  freehold  interest,  before  devised  to  her,  to  Mrs. 
Jeboult,  in  lieu  of  her  pecuniary  legacy.  It  seems  too  that  there  was[an 
erroneous  description,  in  the  former  will,  of  a  joint  note  of  hand,  given 
by  the  deceased  and  Mr.  Westcott  to  Mr.  Atkinson,  it  being  described 
in  that  will  as  due  to  Mr.  Gray^n  the  latter  will  that  error  is  corrected, 
and  it  is  described  to  be  due  (as  the  fact  was)  to  Mr.  Atkinson.  These 
are  the  sole,  and  the  trifling,  variations  between  the  two  instruments;  by 
the  latter  of  which,  the  bulk  of  the  disposition  contained  in  the  former 
is  ratified  and  confirmed:  and  the  two^  together,  furnish  evidence  o{ fixed 
testamentary  intention  infinitely  beyona  that  which  could  be  supplied 
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by  any  single  testamentary  act.  Any  single  testamentary  act  might  be 
the  result  of  sudden  whim,  or  temporary  impression;  but  this  confirmed 
act — ^the  will  of  June,  thus  ratified  by  that  of  October — ei^blishes,  on  ft 
solid  foundation,  the  deceased's  then  fixed  testamentary  intentions,  and 
renders  a  sudden  change  in  these,  as  to  the  bulk  and  general  tenor  of  the 
disposition,  highly  improbable,  unless  most  satisfactorily  accounted  for. 

Nor,  to  pass,  for  an  instant,  from  the  matter  to  the  form,^  is  any  in- 
ference, in  favour  of  the  last  will  propounded,  derived  from  comparing 
it  in  this  respect,  any  more  than  in  the  former,  with  the  two  prior  wills. 
A  particular  investigation  of  the  mode,  and  manner,  in  which  the  con- 
tested will  is  said  to  have  been  drawn  up,  and  executed,  belongs  to  an- 
other place.  It  will  be  sufficient,  in  this  place,  to  observe,  that  these 
were  highly  informal,  as  contrasted  with  those  adopted  in  the  framing 
and  execution  of  both  the  other  two.  In  respect  of  both  these,  the  de- 
ceased availed  himself  of  the  agency  of  his  confidential  solicitor,  Mr. 
Wilmot,  who  had  acted  for  him,  as  such,  for  twenty  years  before;  who 
had  been  employed  to  draw  up,  and  attest,  the  will  of  October,  as  well 
as,  that  of  June,  1818,  though  the  former  varied  from  the  latter  only  in 
those  trifling  particulars  to  which  I  have  just  adverted;  who  had  also  pre- 
pared and  attested  the  will  of  his  deceased  wife  in  1S08;  and  who  was 
actually  resorted  to  by  the  testator  himself,  upon  other  business,  in 
August,  1819,  subsequent,  that  is,  to  the  date  of  the  will  propounded  on 
the  part  of  Mrs.  Saph. 

But  to  proceed  to  consider  the  probability  of  this  change  in  the  de- 
ceased^s  testamentary  intentions,  the  first,  indeed  I  may  say  the  only, 
previous  intimation  of  which,  is  contained  in  the  deposition  of  Mr.  John 
Saph.  For  to  no  other  human  being  can  the  deceased  be  shown  to  have 
expressed  himself,  as  dissatisfied  with  his  former  testamentary  arrange- 
ments, made  and  confirmed  so  recently,  or  as  intending  any  alteration 
in  these,  than  to  Mr.  John  Saph.  True  it  is,  indeed,  that  Mrs.  Saph 
has  pleaded,  that  the  deceased,  <^  intending  to  revoke  his  will  of  Octo- 
ber, 1818,  and  being  dissatisfied  with  his  solicitor,  Mr.  Thomas  Wilmot, 
who  had  drawn  it  up,  conversed  with  John  Petty,  clerk  to  the  said 
Thomas  Wilmot,  thereon,  and  asked  him  <  what  he  would  charge  for 
making  a  new  will?'  But  when  John  Petty,  the  person  so  vouched, 
comes  to  be  examined  upon  this  allegation,  he,  positively,  and  explicit- 
ly, denies  the  whole  transaction;  or  that  the  deceased  ever  made  any 
such  application  to,  or  enquiries  of  him.  He  says,  that  he  was  a  sub- 
scribed witness  to  the  deceased's  will  of  June  1818,  by  mere  accident, 
being  at  that  time,  not  a  regular  clerk,  but  a  sort  of  extra  writer,  in  the 
office  of  Mr.  Wilmot  during  the  bustle  of  a  general  election  only;  and 
that,  to  the  best  of  his  knowledge  and  belief,  he  never  was  in  the  de- 
ceased's company  or  society  upon  any  other  occasion.  This  total  nega- 
tion of  the  fact,  so  alleged,  by  the  witness  Petty,  to  say  the  least,  has  no 
tendency  to  dispel  the  clouds  of  suspicion  that  hang  upon  Mrs.  Ssph's 
case. 

Before  I  proceed  to  any  ulterior  consideration  of  the  probability  of 
those  alterations,  it  may  be  advisable  to  state  them  somewhat  more  ia 
detail. 

The  deceased,  however,  I  should  premise,  at  the  period  of  these  trans- 
actions, was  far  advanced  in  life,  nearly,  I  believe,  ei^ty  years  of  a^ 
but  in  possession  of  his  full  mental  faculties,  as  also  of  tolerable  bodily 
health;  for  he  was  walking  about,  and  at  market,  within  a  day  or  two  of 
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bis  deaths  nine  months  posterior  to  the  date  of  this  contested  will.  He 
mras  afSictedy  indeed,  with  erysipelas,  and  with  something  of  paralysis, 
especially  in  the  hands;  which  required  to  be  rubbed,  as  stated  in  Pleyer'a 
evidence,  with  mustard,  &c.  to  give  him  the  free  use  of  them.  Hence, 
he  was  averse  to  writing,  though  not  totally  disabled  from  it;  and  Mr. 
John  Saph,  who  was  sometimes  employed  to  receive  his  rents,  occasion- 
ally, also,  signed  receipts  for  them,  in  his  (the  deceased's)  name.  The 
deceased  was  a  widower,  and  without  children.  His  wife  died  in  1812; 
having  first  by  her  will,  which  was  made  in  1808,  left  the  bulk  of  her 

eroperty,  after  the  death  of  her  husband,  to  Messrs.  Westcott  and  At- 
inson;  so  that  these  gentleman  were  her  executors  and  trustees,  as  well 
as  those  of  the  deceased,  under  the  two  prior  wills.  Mrs.  Saph's  maiden 
name  was  Mundy.  The  Mundys  and  Harcourts  were  somehow  related; 
and  the  deceased  and  his  wife  appear  to  have  been  upon  friendly  terms 
with  the  father  and  mother  of  Mrs.  Saph,  though  resident  at  some  dis- 
tance from  Salisbury.  The  deceased's  wife  had  stood  godmother  to 
Mrs.  Saph;  and  she  and  her  husband  took  notice  of,  and  were  kind  to 
her,  both  when  a  school  girl,  at  Salisbury,  and  when,  after  her  marriage 
and  separation  from  her  husband,  she  was  left,  with  a  large  family,  m 
narrow  circumstances,  in  more  mature  life.  With  all  this,  however, 
Mrs.  Saph  was  no  object  of  Mrs.  Harcourt's  testamentary  bounty.  What* 
ever  was  her  connection  with,|and  whatever  were  her  claims  upon  her,  she 
by  her  will  left  her  nothing.  The  deceased,  after  his  wife's  death,  keep- 
ing only  one  female  servant,  Mrs.  Saph,  who  lived  near,  used  from  that 
time  frequently  to  be  at  his  house;  attended  him,  in  particular,  in  his 
sicknesses;  and  no  doubt  contributed  very  much  to  his  comforL  On 
Pleyer's  discharge,  in  1818,  she  became  his  sole  attendant.  In  the  pre- 
vious year,  1817,  as  well  as  in  1818,  she  and  her  daughter,  Ann  Saph, 
had  accompanied  the  deceased  to  Lymington.  The  deceased,  in  return, 
paid  great  attention  to  Mrs.  Saph,  and  was  kind  to  her  children,  especi- 
ally to  this  daughter  Ann;  occasionally  also  employing  her  son  Mr.  John 
Saph.  The  deceased,  it  is  to  be  observed,  however,  had  returned  from 
Lymington,  before  the  will  of  October,  1818;  and  aJthough,  in  the  inter- 
vening time  between  October,  1818,  and  the  date  of  the  new  will,  he  had 
ffone  to  Weymouth,  accompanied  by  Mrs.  Saph  and  her  daughter;  yet 
It  does  not  appear  that,  either  on  their  journey,  or  during  the  rest  of  the 
interval,  there  was  any  marked  difference  in  the  sort  of  intercourse  be* 
tween  the  deceased  and  the  Saphs,  from  that  which  had  been  going  on  for,^ 
and  during,  several  je^jrs  prior  to  the  wills  of  June  and  October,  1818>, 
And  now  to  state  these  purported  alterations  in  the  deceased's  testamen* 
tary  intentions,  as  a  test  of  their  probability,  somewhat  more  minutely. 

The  firsi  alteration  respects  the  house  in  Green  Croft  Street.  This,  I 
have  already  said,  was  given,  by  the  will  of  June,  to  Mary  Heyley ;  and, 
for  the  reasons  stated,  to  Mrs.  Jeboult,  by  the  will  of  October,  in  lieu  of 
her  pecuniary  legacy  of  100/.  It  is  now,  however,  taken  from  Mrs.  Je^ 
boult  (no  legacy  being  substituted  for  it),  and  is  given  to  a  Mrs.  Crocker^ 
who  turns  out  to  be  a  married  daughter  of  Mrs.  Saph,  and  in  no  particu- 
lar favour,  or  habits  of  intercourse  with  the  deceased,  that  I  can  disco* 
ver.  For  die  probability  of  this  alteration,  not  an  argument  even  has  been 
advanced;  except  that  general  one,  of  the  deceased's  increased  regard  fer 
the  Saph  family,  which  I  shall  consider,  once  for  all,  presently. 

The  next  aIti»ration  is  an  interchange  between  the  housea  given  to 
Mrs.  Saph  and  Mr.  Westcott     By  the  wills  of  June  and  October^ 
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1818,  the  deceased  had  given  a  house  in  Church  Street,  adjoining  that 
in  which  he  resided,  to  Mrs.  Saph,  for  her  life,  with  remainder  to  her 
son  and  daughter,  James  and  Sarah  Saph;  and  the  house  in  which  he  re- 
sided, to  Mr.  Westcott,  with  remainder  to  his  son  William  Westcott, 
charged  with  the  payment  of  100/.  due  from  the  testator  and  Mr.  West- 
cott to  Mr.  Atkinson,  on  a  joint  note  of  hand.  These  devises  are  now 
interchanged ;  the  last  mentioned  house  is  devised  to  Mrs.  Saph,  in  lieu 
of  the  first;  the  first  mentioned,  and  with  a  similar  charge,  to  Mr. 
Westcott,  in  lieu  of  the  last.  Now  it  happens  that  the  testator's  own 
house  is  worth  about  five  times  as  much  as  the  adjoining  one,  described 
merely  as  a  cottage;  the  life  interest  of  Mr.  Westcott  in  which  is,  actu- 
ally, not  worth  the  sum  charged  upon  it.  Mr.  Westcott,  at  the  same 
time,  is  excluded  from  any  other  benefit  or  trust  under  the  will;  and 
Mrs.  Saph  is  substituted,  as  the  sole  executrix,  and  residuary  legatee. 

In  order  to  account  for  these  alterations,  an  attempt  has  been  made  to 
set  up,  (still  in  conjunction  with  the  deceased's  great  increasing  regard 
for  the  Saphs)  something  of  disafiection  towards  Mr.  Westcott  But  to 
what  does  the  evidence  furnished  on  this  head  amount  ?  why,  merely  to 
this:  that  the  deceased  did,  sometimes,  observe,  that  Westcott  was  im- 
prudent, and  might  have  been  richer,  and  provided  better  for  his  family. 
Expressions,  however,  of  this  sort,  are  not  only  of  little  weight,  in 
themselves;  but  being  proved  to  have  occurred,  as  well  before  the  wills 
of  June  and  October,  under  which  he  is  the  principal  legatee,  as  subse-^ 
quent  thereto,  they  do  not  confer  a  shadow  of  probability  on  his  virtual 
exclusion  under  this  third  will.  It  is  an  alteration,  I  conceive,  highly 
improbable  in  itself;  and  in  no  degree  rendered  less  so  by  this  attempt 
to  account  for  it,  by  diminished  esteem,  on  the  deceased's  part,  towards 
the  Westcotts. 

Nearly  the  same  observations  apply  to  the  case  of  Mr.  Atkinson,  and 
his  family,  as  under  the  three  wills.  Under  both  the  former  wills,  this 
gentleman  was  an  executor,  and  trustee.  His  daughter  and  himself  had 
pecuniary  legacies,  rather  complimentary  however,  than  any  objects  to 
them,  as  matters  of  property.  His  sons  and  himself  had  pieces  of  plate, 
carefully  ticketed  by  the  deceased,  in  his  life-time,  to  distinguish  them. 
In  this  third  will  all  these  bequests  are  omitted,  even  those  of  the  pieces 
of  plate,  so  ticketed,  as  I  have  described;  nay,  more,  many  of  the  arti- 
cles, themselves,  I  observe,  are  not  included  in  Mrs.  Saph's  declaration, 
instead  of  an  inventory,  upon  her  oath,  furnished  in, the  February 
of  the  preceding  year;  and  what  has  become  of  them,  non  constats 
The  attempt  which  has  been  made  to  show  that  Mr.  Atkinson  was  los- 
ing ground  in  the  deceased's  esteem,  wholly  fails.  He  was  a  very  old 
friend,  both  of  the  deceased  himself,  and  his  wife;  he  was  executor  and 
trustee  of  both;  he  had  advanced  money  to  the  deceased  only  recently, 
to  enable  him  to  satisfy  the  demand  of  Mrs.  Heyley;  he  held  a  power 
of  attorney  to  receive  his  dividends;  and  the  deceased  is  proved  to  have 
made  kind  enquiries  about  him,  during  his  absence  in  Scotland,  after 
the  date  of  the  will  propounded,  and  down  to  the  time  of  his  own  death. 
For  the  probability  of  this  alteration,  therefore,  we  have  still  nothing 
to  refer  to,  but  the  deceased's  great  regard  for  the  Saphs. 

The  next  alteration  is  tliat  respecting  the  disposition  of  the  bank  stock. 
The  deceased,  by  both  his  former  wills,  had  given  and  bequeathed  "jo 
much  of  his  bank  stock  as  should  produce  60/.  per  annum,^'  to  the 
minister  and  churchwardens  of  the  parish  of  St.  Edmund,  Sarum,  to  be 
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divided  between  six  poor  persons — ^three  poor  men  and  three  poor 
women^  with  direction,  that  if  Mrs.  Saph  chose  to  apply  as  one  of  these 
latter,  she  was  to  have  a  preference.  Any  bonus  payable  on  the  said 
bank  stock  after  his  decease,  he  bequeathed  to  Mr.  Gray,  and  the  resi- 
due (being  about  3/.  16j.  a  year  each)  to  Mr.  Gray,  and  the  three  junior 
Mr.  Atkinsons.  Under  the  will  propounded  on  the  Saphs  part,  all 
these  bequests  are  swept  away:  "  the  produce  of  800/.  bank  stock^^'  is 
bequeathed  to  Ann  Saph,  the  daughter,  and  "the  remainder*'  is  given, 
specifically,  to  Mrs.  Saph,  the  mother. 

An  observation  upon  the  wording  of  this  purported  legacy  of  the  bank 
stock,  will  be  more  in  place  in  a  subsequent  stage  of  this  enquiry.  Mean- 
time, how  stands  the  probability  as  to  the  substitution  of  Mrs.  Saph  and 
her  daughter,  in  lieu  of  the  charities.  Now  it  appears  that  charitable 
bequests,  of  some  sort,  had  been  long  projected  by  the  deceased.  He 
had  long  purposed  building  alms-houses,  a  purpose,  it  should  seem,  not 
wholly  relinquished  at  the  very  latest  period  of  his  life.  Under  these 
circumstances,  his  abandoning  altogether  any  bequest  of  the  kind,  is,  in 
itself^  highly  improbable. 

But,  superadded  to  the  improbability  that  the  deceased  should  have 
sanctioned  any  such  total  abandonment,  we  have  his  own  positive  aver- 
ments, subsequent  to  the  date  of  this  will,  that  he  had  not  done  so.  The 
witness,  Nash,  states,  that  "in  conversation  with  the  deceased  about  the 
house  adjoining  his  own,  then  under  repair,  the  deceased  said,  <  he  had 
had  some  thoughts  of  pulling  it  down,  and  building  alms-houses  there; 
but  that  he  had  given  that  up,  as  building  was  too  fatiguing  for  him.' 
The  deponent  observing,  *  he  was  sorry  for  it,'  the  deceased  said,  *  I 
have  left,  or  *I  will  leave,'  the  deponent  did  not  understand  which,  *in 
lieu  of  it,  a  weekly  allowance  to  so  many  poor  people.'  The  deponent 
said,  *I  hope  you  will  not  forget  it.  Sir,'  to  which  the  deceased  replied, 
speaddng  very  quick,  and  with  great  earnestness,  <  why  I  have  done  it' " 
This  conversation  the  witness  fixes  in  the  latter  end  of  September,  1819. 
Again,  the  witness,  Randall,  who  had  been  long  intimate  with  him,  de- 
poses to  having  taken  an  opportunity  of  saying  to  the  deceased,  upon 
whom  he  had  called  for  the  poor  rates  of  the  parish,  <  You  used  to  talk, 
Sir,  about  the  money  you  meant  to  lay  out  in  the  parish  for  charitable 
purposes;'  the  deceased  said,  <  my  mind  is  quite  easy  and  satisfied  upon 
that  head;  I  have  made  my  will,  and  have  given  the  sum  you  and  I  used 
to  talk  about,  for  the  benefit  of  the  poor;  you'll  hear  more  about  it  here- 
after.' The  deceased  further  said,  "you  are  a  young  man;  if  you  live 
you  will  know  more  about  it,  on  some  future  day.  I  have  left  it  to  the 
vestry,  or  to  the  minister  and  churchwardens,  to  distribute,  and  you 
will  have  something  to  do  with  the  distribution  of  it,  one  day  if  you 
live' — alluding,  as  the  witness  understood,  to  the  probability  of  his  being 
churchwarden,  at  some  future  period."  This  was  in  August,  1819,  the 
month  preceding  that  of  the  deceased's  declarations  to  Nash. 

Why,  if  the  testator  really  made  these  averments,  and  was  sincere  in 
making  them — ^independent  of  their  bearing  upon  the  question  of  pro- 
bability, there  is  nearly  an  end  of  the  case  set  up  by  Mrs.  Saph,  upon 
another  score — ^for  they  amount  to  distinct  recognitions  of  the  former 
will,  to  distinct  disavowals  of  the  alleged  latter  one.  Of  the  sincerity  of 
these,  however,  on  the  testator's  part,  I  see  no  reason  whatever  to  doubt; 
and  die  witnesses  who  have  deposed  to  them,  Nash  and  Randall,  are  per- 
fectly unbiassed;  and  perfectly  unimpeached. 
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The  whole,  then,  of  these  alterations,  which  I  have  thus  gone  through 
in  detail,  are  highly  improbable  in  themselves,  and  that  l(Mi  considered 
is,  also,  at  variance  with  the  deceased's  express  subsequent  declarations. 
We  have  seen  that  the  attempts,  in  special,  to  account  for  them  in  two  in- 
stances, have  wholly  failed;  it  remains  only  to  consider  tliat  sole  remain- 
ing, and  general  salvo  for  all  difficulties,  set  up  in  the  deceased's  alleged 
great  (and  in  process  of  time,  it  should  seem  nearly  exclusive)  regard  for 
the  family  of  Mrs.  Saph. 

And  here,  it  may  freely  be  admitted,  that,  from  Mrs.  Saph's  long  con- 
nexion with  the  deceased's  family,  and  long  attendance  upon  his  person — 
from  her  constant  and  unremitted  exertions,  to  contribute  to  his  comfort, 
especially  during  his  latter  years — no  surprise  could  have  been  excited,  in 
the  mind  of  the  Court,  by  any  provision  thatthe  deceased  might  have  made 
for  her,  in  a  will  that  stood  per  se.  The  Court  would,  most  unquestionably, 
have  declined  putting  its  own  estimate  upon  the  value  of  her  services — ser- 
vices which  only  the  deceased  was  qualified  duly  to  appreciate.  But  the 
Court  has  before  it  an  undoubted  constat  of  the  value  of  those  services, 
in  the  deceased's  estimation,  at  a  period  only  shortly  anterior  to  the  date 
of  the  will  propounded,  in  the  wills  of  June  and  October,  1818.  And 
what,  upon  inquiry,  does  this  turn  out  to  be  ?  Why,  it  is  to  be  collected 
from  the  will  of  June,  ratified  and  confirmed  by  that  of  October,  thatthe 
deceased,  notwithstanding  the  urgent  instances  of  Mrs.  Saph  with  him 
to  consider  her  claims,  and  services,  had  deliberately  fixed  the  value  of 
those  services,  in  his  estimate,  at  a  devise  of  the  cottage  and  garden  ad- 
joining his  own  residence  to  her,  for  life,  with  remainder  to  her  two 
youngest  children,  and  a  recommendation  that  she,  on  application,  should 
be  preferably  entitled  as  one  of  the  six  poor  persons,  to  whom,  as  already 
noticed,  he  had  appropriated  10/.  a  year  each,  in  the  way  of  charitable 
bequest  What  he  had  given  her,  in  his  life-time,  in  remuneration  of 
her  services,  does  not  exactly  appear.  According  to  some  of  the  wit- 
nesses, as,  for  instance,  Mrs.  Gilbert,  he  had  been  vert/  liberal  to  her, 
and  her  family.  According  to  his  own  declaration,  as  deposed  to  by 
Pleyer,  "  he  had  done  enough  for  her."  Be  that  however  as  it  may, 
this  is  the  whole  given  to  her  by  the  will  of  June,  confirmed  by  that  of 
October,  1818.  As  a  ground,  then,  of  probability  for  the  high  rate  at 
which  these  are  estimated  in  the  will  now  propounded,  all  merits  and 
services  on  her  part,  all  declarations  and  kindnesses  in  return,  on  his, 
either  at  Lymington  or  elsewhere,  prior  to  this  will  of  October,  1818, 
are  done  away — they  go,  but  they  go  no  farther  than,  to  that  will.  The 
vastly  higher  rate  at  which  they  are  estimated  in  this  last  will,  than  in 
that  of  October,  can  only  be  satisfactorily  accounted  for,  in  my  mind,  by 
some  great  accession,  either  of  desert  on  her  part,  or  of  regard  on  his, 
or  of  toth  these  together,  between  the  dates  of  the  two  wills,  of  which 
I  don't  see  a  vestige  in  the  evidence — I  should  rather,  indeed,  say  be- 
tween the  date  of  the  first  of  these  wills,  or  the  end  of  October,  and  the 
beginning  of  March:  for  it  should  seem  from  Mr.  John  Saph's  evidence, 
(of  which  presently)  that  the  deceased  expressed  to  him  his  intention  of 
altering  his  will  three  months  before  that  intention  was  actually  carried 
into  efiect;  so  that  the  deceased's  mind  must  be  considered  as  having  un** 
dergone  the  change  or  revolution  so  to  be  accounted  for,  between  the 
end  of  October  and  the  very  beginning  of  March.  But  I  can  discover 
nothing,  in  this  interval,  in  the  nature  of  cause,  to  which  any  such  effect 
can  be  reaaonably  ascribed;  there  occurred  in  it  nothing  more,  that  I  can 
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perceive,  than  the  same  attentionSi  on  the.  one  part,  and  returns  (tf  kind- 
ness and  good  will  on  the  other,  that  had  been  interchanged  between 
the  same  parties  for  years  before.  Yet  this  last  will  (to  state,  more  ex- 
plicitly, what  that  change  or  revolution  is)  purports  to  bestow  on  Mrs. 
Saph^  and  her  family,  in  lieu  of  the  trifling  provision  made  for  them  un- 
der the  former  wills,  the  whole  of  the  deceased's  property,  real  and  per- 
sonal, to  the  utter  exclusion  of  the  former  objects  of  his  testamentary 
bounty,  whose  places  they  alone  occupy.  I  say,  the  ^<  whole  of  his  pro- 
perty,'' and  to  <<  the  utter  exclusion;"  for  I  can  scarcely  consider  that 
the  few  legacies  given  away  from  the  Saphs,  furnish  any  virtual  excep- 
tion to  this  mode  of  speech,  being  of  trifling  amount,  and  precisely  such  as 
the  generality  of  fabricated  wills  are  found,  by  way  of  colour,  to  contain. 

Upon  the  whole  result,  then,  of  this  examination  into  the  evidence 
furnished  upon  each  of  the  principal  circumstances  disclosed  on  either 
side,  in  proof  of  the  probability,  or  improbability  of  this  contested  will 
beine  the  deceased's  own  act,  the  presumption,  I  must  say,  is  very  strongly 
agatnst  the  instrument  I  now  come  to  the  more  direct  evidence  ap- 
plicable to  the  question  of  whether  it  be  such  or  not — a  question  upon 
^fvhich  nothing  that  has  been  hitherto  advanced,  is,  in  any  sense,  decisive. 
For  a  case,  how  unlikely  and  suspicious  soever,  in  itself,  may  be  irresis- 
tibly proved  by  the  force  of  testimony.  Evidence  may  be  such,  as  to 
substantiate  a  transaction,  however  improbable;  for  it  may  be  such  that 
the  falsehood  of  the  evidence  would  be  still  more  improbable  than  the 
bet  which  it  seeks  to  establish. 

The  present  case  is  one  of  a  somewhat  painful  nature  to  determine. 
Upon  questions  of  capacity,  which  perhaps,  most  frequently  occur  in 
this  Court,  the  evidence,  in  great  part,  is  commonly  reconcilable.  For 
evidence  upon  capacity  being,  chiefly,  evidence  upon  a  mere  matter  of 
opinion,  witnesses  who  difier  most  may  depose,  upon  a  question  of  ca- 
pacity, with  equal  sincerity.  Here,  however,  the  Court  will  be  under 
the  absolute  necessity  of  withholding  its  credence  from  the  principal  wit- 
nesses, that  is,  from  those  to  the  factum  of  the  instrument,  in  the  event 
of  pronouncing  against  it  At  the  same  time,  it  by  no  means  feels  itself 
driven  to  the  alternative  which  has  been  pressed  upon  it  in  argument,  of 
either  pronouncing  in  its  favour;  or  of  determining,  afiirmatively,  ^at 
the  instrument  is  a  forgery,  and  that  those  are  perjured  who  have  attempt 
ted  to  ^sustain  it  The  presumption  of  law,  and  burthen  of  proof,  are 
different  in  the  case  of  a  civil  inquiry,  (which  is  the  character  of  the  pre- 
sent proceeding)  and  in  that  of  a  criminal  prosecution,  under  which, 
alone,  charges  of  forgery,  and  perjury,  can  be  duly  investigated.  On 
charges  of  forgery,  and  perjury,  the  presumption  is  in  favour  of  inno- 
cence; and  the  weight  of  any  doubt  that  may  arise  in  the  investigation 
of  those  charges  belongs,  most  unquestionably,  to  the  parties  accused. 
Here  the  presumption  is  in  favour  of  the  former  will,  the  validity  of 
which  is  admitted — so  that  the  Court,  instead  of  giving  the  latter  the 
benefit  of  any  doubt  (which,  as  I  have  just  said,  those  who  support  it  would 
be  entitled  to,  if  arraigned  upon  a  criminal  charee)  is  bound  to  give  it  the 
other  way,  namely,  upon  the  admitted  will.  I  apprehend  that  this  dis- 
tinction is  sufficiently  real,  to  enable  me  to  pronounce  in  favour  of  the 
admitted  will,  without  going  the  length  of  deciding,  affirmatively,  the 
asserted  one,  to  be  a  forgery.  I  proceed  then  to  consider  the  direct  evi- 
dence applicable  to  the  alleged  execution  of  this  instrument 

^ow  the  sufficiency  of  that  evidence  to  sustain  this  transaction^  neces- 
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«arily  depends  on  the  credit,  both  general  and  particular,  due  to  the  wit- 
nesses who  speak  to  it;  and  upon  the  character,  as  to  its  intrinsic  proba- 
bility, or  the  contrary,  of  their  narrative. 

Who,  then,  are  the  witnesses  by  whose  immediate  testimony  this  in- 
strument is  to  be  sustained?  and  how  do  they  stand  affected?  and,  first, 
as  in  point  of  general  credit 

The  witnesses  upon  the  condidit  are  two  of  the  sons,  and  a  daughter, 
of  Mrs.  Saph,  the  party  principally  benefitted  under  the  will  propounded. 
They  are  competent  witnesses,  as  not  having,  themselves,  a  direct,  pe- 
cuniary interest  in  the  event  of  the  suit  At  the  same  time  they  can, 
by  no  means,  be  considered  unbiassed  ones.  A  direct  interest,  of  the 
smallest  amount  in  value,  would  preclude  them  from  being  witnesses  at 
all;  so  jealous  is  the  law  of  the  purity  of  evidence.  At  the  same  time  it 
is  obvioi^,  that  these  parties  are  under  much  stronger  inducements  to 
support  this  transaction  (and  were,  originally,  to  embark  in  it)  than  a 
trifling  legacy  would  have  furnished;  though  this  last,  as  I  have  just  said, 
would  have  destroyed  their  competency  as  witnesses,  whereas  the  ^'stron- 
ger inducement^'  only  goes  to  their  credit.  But  though  the  law  (which 
can  only  draw  its  line  between  interest,  and  no  interest)  permits  witnesses 
who  are  so  circumstanced  as  the  present  are,  to  be  heard;  yet  it  ever  re- 
quires them  to  be  heard  (as  indeed  common  sense  does)  with  a  very  con- 
siderable deduction  from  the  credit^  to  which  they  might  be  otherwise 
entitled. 

And  here  by  the  way,  it  strikes  me  as  a  little  singular,  that  these  three 
Saphs  should  be  competent  witnesses;  or,  in  other  words,  that  they 
should  be  the  only  members  of  the  family  unnoticed  in  the  deceased's 
will.  Their  very  competency  is  an  argument,  to  my  mind,  against  the 
genuineness  of  this  transaction.  Why  should  the  deceased  exclude  these 
alone  of  all  Mrs.  Saph's  children  from  any  participation  of  his  bounty? 
James  and  Sarah  have  the  reversion  of  the  deceased's  house;  Elizabeth 
(Crocker)  has  the  reversion  of  the  house  in  Green  Croft  Street;  Ann  has 
the  Bank  stock;  but  John,  Robert,  and  Sarah,  have  nothing,  which  is 
the  more  extraordinary  as  to  the  first,  since  it  appears  that  he  was  some- 
thing in  the  confidence  of,  and  much  employed  by,  the  deceased.  That 
the  deceased  should  have  omitted  them  expressly,  as  for  the  purpose  of 
making  them  witnesses,  (which  is  the  only  solution  of  the  difficulty)  is, 
in  itself,  most  improbable;  as  he  could  be  at  no  loss  for  neighbours  and 
friends  to  attest  his  will,  even  though  he  had  not  thought  proper  to  con- 
fide in  Mr.  Wilmot  to.  prepare  it.  Their  exclusion,  therefore,  is  a  cir- 
cumstance, which  it  is  extremely  difficult  to  account  for,  on  the  supposi- 
tion of  this  being  the  deceased's  act  But  is  it  equally  unaccountable  in 
the  other  alternative,  namely,  that  it  was  not  the  deceased's  act,  but  a 
fabrication  of  Mr.  John  Saph?  By  no  means — That  Ae,  either  should 
not  venture,  or  could  not  contrive,  to  embark  three  indifferent  persons 
in  a  transaction  of  this  nature,  is  extremely  likely:  as  it  also  is,  that  he 
should  have  picked  up  something  about  legatees  not  being  competent 
witnesses  in  his  attorney's  office,^. .The  making  these  three  Saphs^ 
therefore,  attesting  witnesses^  and  the  omission  of  any  benefit  to  them, 
in  order  to  their  being  such,  is  perfectly  reconcilable  with  the  notion 
of  this  instrument  being  a  fabrication — irreconcilable  as  It  is  with  the  no- 
tion of  its  being  a  genume,  and  authentic,  instrument 

The  above  observations  go  to  the  general  credit  of  the  attesting  wit- 
nesses, collectively.     I  now  proceed  to  consider  the  credit,  both  general 
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and  particular^  which  is  due  to  each  of  them,  taken  separately.  And 
first,  for  Mr.  John  Saph,  who  must  be  admitted  to  have  been  ttieprin" 
cipal  actor  in  this  transaction,  whether  it  be  false  or  genuine. 

And  here,  in  the  first  place,  how  does  Mr.  John  Saph's  credit  stand 
affected  by  his  general  character?  Now  it  is  difficult  to  conceive  a 
person  whose  credit  is  more  shaken  by  what  appears  of  his  general 
character  (which  has  been  formally  excepted  to)  than  Mr.  John  Saph. 
His  absconding  from  Mr.  Winch  the  attorney's  office,  with  some  of  his 
employer's  money,  is  a  particular  fact,  which  is  spoken  to  by  witnesses 
on  both  sides,  and,  indeed,  is  not  attempted  to  be  denied.  After  so  ab- 
sconding from  the  service  of  Mr.-  Winch,  he  set  up  in  business  as  a 
maltster,  at  Calne;  where  his  sisters  Elizabeth  and  Jane  appear  to  have 
lived  with  him. .  His  particular  transactions  at  Calne,  being  diffisrent- 
ly  represented  byHhe  witnesses,  I  endeavour  to  shut  out  of  my  mind; 
but  there  are  several  witnesses  from  Calne,  who  must  be  presumed  to 
have  had  means  of  knowing  him,  and  who  swear,  that  from  their  know- 
ledge of  him,  generally,  tibey  would  not  believe  him  upon  his  oath. 
And  other  persons,  from  other  places,  who  are  acquainted  with,  and 
have  grounds  for  forming  an  estimate  of,  his  character,  depose  to  the 
same  effect  Of  the  witnesses,  on  the  other  hand,  produced  in  support 
of  his  character,  some  say  <^  they  do  not  know  what  character  he  bears," 
and  consequently  prove  nothing.  Others  admit  that  they  have  heard 
<<  reports  to  his  disadvantage;"  and,  therefore,  prove  worse  than  nothing. 
Others,  indeed,  express  a  more  favourable  opinion  of  him,  but  the  Court, 
for  reasons  that  will  presently  appear,  can  place  no  implicit  reliance 
upon  their  testimony.  The  result,  in  short,  of  the  whole  evidence,  as 
to  this  person's  general  character,  is,  that  it  affects  his  credit  very  ma- 
terially: so  that  whatever  proceeds  from  the  mouth  of  such  a  witness, 
even  upon  this  consideration  only,  requires  strong  corroboration  before 
it  is  entitled  to  belief.  The  Court  is  bound,  however,  to  resort  to  his 
evidence,  he  not  being  an  incompetent  witness  in  law.  It  is,  in  sub- 
stance, as  follows: — 

He  says,  that  <<  living  in  Salisbury,  at  but  a  short  distance  from  the 
deceased  (with  whom  his  mother  had  resided  for  the  last  three  years  of 
his  life  as  his  housekeeper)^  he  was  in  the  habit  of  calling  upon  the  de- 
ceased daily,  or  nearly  so.  That  on  one  of  such  occasions,  the  deceased 
told  him,  he  intended  to  alter  his  will;  but  that  he  should  not  employ 
his  attorney  to  alter  it,  for  that  he  had  ill  treated  him.  This  might  be 
about  three  months  before  the  execution  of  the  new  will.  After  that, 
he  repeatedly  mentioned  to  the  deponent,  whom  he  knew  to  have  been 
writing  clerk  to  an  attorney  for  about  three  years,  that  he  should  alter 
his  will  for  him.  In  April,  1819,  he  drove  the  deceased,  who  was  ac- 
companied by  the  deponent's  mother  and  sister,  Ann,  as  far  as  Bland- 
ford,  on  their  way  to  Weymouth;  on  that  journey,  the  deceased  told 
him,  before  his  mother  and  sister,  that  he  should  alter  his  (the  de- 
ceased's) will  for  him,  when  he  returned  from  Weymouth.  In  the  lat- 
ter end  of  May,  the  deponent  met  the  deceased,  accompanied  as  before, 
at  Blandford,  on  his  way  home,  and  drove  him  back  to  Salisbury.  In 
this  journey  the  deceased  said,  that  the  deponent  should  now  alter  his 
will  for  him.  The  deponent  thinks  they  returned  the  26th  or  27th  of 
May.  On  the  following  morning,  the  deponent  called  upon  the  de- 
ceased, and  mentioned  to  him  the  subject  of  his  will,  when  the  deceased 
said,  <he  might  as  well  give  the  instructions  for  it  at  once.'    This  was 
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about  nine  o^cIock  in  the  morning;  no  other  person  was  present  Pens 
and  ink  were  on  a  table,  standing  in  the  middle  of  the  room,  from  a 
drawer  of  which  the  deceased  took  and  gave  the  deponent  some  paper. 
The  deceased  began  by  saying,  that  <  he  had,  by  a  former  will,  left  a 
certain  sum  to  charity,  but  he  said  that  he  should  give  pafl  of  that  sum, 
namely,  eight  hundred  pounds  bank  stocky  to  deponent's  sister,  Ann 
Saph,  and  the  remainder  of  such  sum^  to  deponent's  mother,  Sarah 
Susannah  Saph,  independent  of  her  husband  Robert  Saph,  and  to  be  at 
her  sole  disposal.'  He  said,  that  ^he  should  bequeath  the  house  given 
by  the  former  will  to  a  Mrs.  Jeboult,  to  Mrs.  Crocker,  and  her  heirs.' 
He  furtlier  directed,  that  the  deponent's  mother  should  be  his  sole  exe- 
cutrix, and  residuary  legatee,  still,  independent  of  her  husband,  as  be* 
fore.  He  directed  the  deponent  to  omit  a  legacy  of  200/.  to  a  Mr. 
Atkinson,  and  to  leave  out  every  thing  given  to  the  said  Mr.  Atkinson, 
and  his  family.  He  further  said,  that  <he  would  give  the  house  in 
which  he  lived  to  the  deponent's  mother,  for  her  life;  with  remainder 
to  her  two  youngest  children,  James  and  Sarah,  instead  of  to  Mr.  West- 
cott,  to  whom  it  was  given  by  the  former  will;  and  that  he,  Mr.  West- 
cott,  should  have  the  adjoining  house,  which  was  given  by  the  said  for- 
mer will  to  the  deponent's  mother,  Mrs.  Saph.'  The  deceased  then 
got  up,  and  took  out  his  former  will  from  a  cupboard  in  the  room,  in 
which  they  were  sitting,  and  gave  it  to  the  deponent,  telling  him,  <  to 
write  it  over  again  with  the  aforesaid  alterations.'  The  deponent,  after 
he  had  written  the  aforesaid  il^tructions,  read  them  over  loud  enough 
to  be  heard  by  the  deceased  (who  was  rather  deaf)  distinctly;  and  when 
he  had  iSnished,  the  deceased  said,  ^that  will  do — that  will  do;  that's  all 
right'  The  deponent,  having  prepared  a  new  will  from  such  instruc- 
tions and  former  will,  went  with  the  same  to  the  deceased,  about  three 
days  after;  he  found  him  alone,  and  read  it  all  over  to  him;  the  deceased 
then  took,  and  read,  or  appeared  to  read  it,  all  over,  to  himself.  The 
deponent  said,  that  he  would  procure  a  light,  which  he  accordingly  did, 
when  the  deceased,  having  taken  some  wax  from  the  ink-stand  drawer, 
melted  the  same,  and  made  a  seal  at  the  end  of  the  will,  impressing  the 
same  with  the  initials  of  his  name,  from  a  seal  hanging  to  the  watch 
he  wore  in  his  fob.  He  then  told  the  deponent,  that  <  his  brother  and 
sister,  Robert  and  Jane  Saph,  should  be  two  of  the  witnesses  to  his  said 
will,  and  that  when  they  were  both  at  home  together,  and  at  leisure,  he 
would  execute  his  said  will,'  which  the  deponent  left  with  him.  The 
deponent  had  made  one  or  two  drafts  before  completing  the  said  will; 
but  which  he  destroyed,  as  well  as  the  instructions  so  taken  from  the 
deceased  as  aforesaid,  when  he  had  completed  it  He  goes  on  to  depose, 
that  being  with  the  deceased  on  the  evening  of  the  3d  of  June,  the  de- 
ceased told  him,  if  his  brother  and  sister  Robert  and  Jane  were  at  home 
at  breakfast  time,  the  following  morning,  to  bring  them  with  him,  and 
he  would  then  execute  his  will.  On  the  following  morning  the  depo- 
nent went  to  the  deceased  accordingly,  and  was  followed  by  his  said 
brother  and  sister,  who  came  in  about  nine  o'clock;  the  deceased's  will 
was  then  lying  on  the  table,  he  having  previously  taken  it  from  the 
cupboard,  and  placed  it  there;  his  mother  was  the  only  other  person 
present  The  deceased  then  <  perused  the  first  sheet  of  the  will,  men* 
tally,  and  having  so  done,  he  took  the  pen  and  ink,  and  signed  bis  name 
thereto;  the  deponent  then  took  the  pen  and  ink,  and  wrote  J.  S.  being 
the  initials  of  his  name^  in  the  margin  of  the  said  sheet,  and  desired  the 
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said  Robert  and  Jane  Saph  to  write  tbeir  respective  initials,  which  they 
did.'  This  was  repeated,  as  to  each  of  the  four  sheets;  the  deponent, 
and  his  said  brother  and  sister,  also  subscribing  their  respective  names, 
at  the  foot  of  the  attestation,  written  on  the  K>urth  sheet  The  depo- 
nent's said  brother  and  sister  then  withdrew,  and  the  deceased,  without 
saying  any  thing,  took  the  will,  and  went  up  stairs,  whence,  he  shortly 
returned  to  the  deponent  and  his  mother,  but  did  not  mention  the  will 
again;  having,  as  the  deponent  believes,  left  it  up  stairs.  As  the  de- 
ceased never  enquired  for  his  former  will,  the  deponent  kept  the  same 
in  his  possession,  until  after  deceased's  death," 

Such  is  the  history  of  this  transaction,  from  its  onset  to  its  final  com- 
pletion, as « stated  by  Mr.  John  Saph.  I  shall  first  briefly  advert  to 
some  improbabilities  in  his  narrative,  taken  alone;  and  shall  then  com- 
pare two  passages  of  it,  which  afibrd  the  Court  that  opportunity;  the 
former,  with  the  evidence  of  another  witness  in  the  cause;  the  latter, 
with  the  face  and  appearance  of  the  instrument  itself. 

In  the  first  place,  then,  the  mode  in  which  these  instructions  are  first 
eonununicated,  as  stated  by  this  depcHient,  strikes  me  as  a  little  improb- 
able. According  to  this  witness's  account,  the  deceased  had  the  whole 
matter  of  the  new  will  so  completely  arranged  in  his  own  mind,  that  he 
communicates  full  instructions  for  it-  without  hesitation,  from  memory 
only,  and  without  any  reference  whatever  to  any  written  document 
For  it  is  not  till  a/ier  the  instructions  are  so  delivered  by  the  testator, 
and  taken  down  by  the  witness,  that  the  former  will  is  fetched  from  the 
cupboard.  So  accurately  are  these  instructions,  however,  given  on  the 
one  hand,  and  taken  on  the  other,  that  when  read  over  to  the  testator^ 
on  being  reduced  into  writing,  not  an  alteration,  not  a  correction,  sug- 
gests itself — ^the  testator  says,  <<  that  will  do— that  will  do — that's  all 
right" 

The  witness  goes  on  to  say,  that,  having  prepared  a  new  will  from 
these  instructions,  he  took  it  to  the  deceased  about  three  days  after. 
The  will,  so  prepared,  is  then  read  over,  first  to,  and  after  this  by,  the 
deceased,  to  whom,  again,  although  no  intermediate  draft  had  been  sub- 
mitted, not  a  syllable  that  requires  any  alteration  presents  itself.  The 
witness  then,  apparently  at  his  own  suggestion,  j)rocures  a  candle;  and 
so  alert  is  this  aged  testator,  so  active  to  give  ef(ect  to  this  instrument, 
that,  although  his  hands  were  paralized  in  a  manner,  that  nearly  pre- 
vented him  from  signing,  he  goes  through  the  much  nicer  and  more 
operose  process  of  melting  the  wax,  &c.,  in  order  to  sealing  it;  with  as 
httle  of  apparent  difficulty,  as  there  could  be  of  actual  occasion.  This, 
surely,  again,  is  a  little  improbable. 

This  witness,  Mr.  John  Saph,  deposes  to  ^<  having  made  one  or  two 
drafts  before  he  finished  the  will,  as  for  execution;"  but  he  says  that, 
<<  when  he  had  completed  it,  he  destroyed,  as  well  the  said  drafts,  as 
the  instructions  so  taken  from  the  deceased  as  aforesaid."  Hence  it  ap- 
pears that  neither  these  drafts,  nor  the  original  instructions,  are  forth- 
eoming,  either  to  support  the  truth  of  his  account,  or,  as  the  case  may  < 
be,  to  detect  its  falsehood.  This  asserted  destruction  of  these  documents, 
to  say  the  least  of  it,  supposing  the  narrative  to  be  true,  was  a  most  in- 
eauiiaus  act — ^their  non-production,  under  the  suspicious  circumstances 
of  this  case,  adds  very  much  to  that  suspicion.  Upon  the  whole,  I  dis- 
miss the  foregoing  account  with  this  brief  general  remark — ^it  does  not 
aet  oot  in  a  manner  which  creates  an  impression  in  favor  of  the  narrator; 
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or  that  bespeaks  a  favorable  construction,  for  any  passages  of  doubtful 
import  that  may  subsequently  be  found  contained  in  it^ 

I  now  proceed  to  consider  a  passage  in  this  witness's  deposition,  which 
the  Court  has  the  opportunity  of  comparing  with  that  of  another  witness 
in  the  cause — I  mean  that  somewhat  remarkable  one,  as  to  the  original 
suggestion  of  this  deponent  and  the  two  other  Saphs  for  attesting  wit- 
nesses to  the  will.     Mr.  John  Saph's  account  is  to  this  efifect: — 

Having  stated  his  production  of  this  will  to  the  deceased  about  three 
days  after  taking  instructions  for  it,  and  that  the  deceased  approved  of, 
and  affixed  his  seal  to  it,  in  the  manner  upon  which  I  have  already  ob- 
served, he  goes  on  to  depose,  that  "  the  deceased  then  told  the  deponent 
that  his  brother  and  sister,  Robert  Saph  and  Jane  Saph,  should  be  two 
of  the  witnesses  to  his  will;*  and  that  when  they  were  both  at  home  to- 
gether, and  at  leisure,  he  would  execute  his  will.  He  further  says,  that 
**  being  with  the  deceased,  on  the  evening  of  the  3d  of  June,  the  de- 
ceased told  him,  if  his  aforesaid  brother  and  sister  would  be  at  home,  at 
breakfast  time,  the  following  morning,  to  bring  them  with  him,  and 
he  would  then  execute  his  will."  Now,  how  does  this  narrative  tally 
with  the  evidence  of  another  witness,  a  Mr.  James  Gilbert?  Previous 
to  considering  which,  it  may  be  as  well,  however,  to  state  who  Mr. 
James  Gilbert  is;  and  the  general  tenor  and  effect  of  his  evidence  in  the 
present  cause. 

Mr.  James  Gilbert  is  the  cousin  and  intimate  associate  of  Mr.  John 
Saph,  to  whose  failings  he  does  not  seem  (as  might  indeed  be  expected) 
very  clear  sighted.  In  answer  to  the  10th  interrogatory,  he  positively 
swears,  that  *^  John  Saph  is,  to  the  best  of  his  knowledge  and  belief,  a 
person  of  good  character,  credit,  and  reputation."  This  is  deposing 
somewhat  boldly,  considering  his  necessarily  intimate  acquaintance  with 
the  character,  and  past  conduct,  of  the  person  as  to  whom  the  interroga- 
tory was  put  In  answer  to  the  11th  interrogatory,  he  speaks  to  some 
**  ill  treatment^^  of  Mr.  John  Saph,  at  Calne,  where  he  went  to  see  him; 
but  he  does  not  say  a  syllable  as  to  any  actual  or  imputed  misbehaviour 
during  his  residence  there.  Again,  in  answer  to  the  12th  interrogato- 
ry, he  had  said  that  "in  1818  Mr.  John  Saph  kept  a  school  in  Salt 
Lane  [Salisbury],  and  continued  to  keep  it  till  the  deceased's  death;  he 
thinks  he  has  left  off  keeping  it  about  a  twelvemonth;  during  the  greater 
part  of  that  time  he  has  been  living  with  the  respondent  at  his  house. " 
Plow  the  deposition  of  this  witness  was  not  finished  at  one  sitting — ^it 
broke  off  at  the  end  of  the  13th  interrogatory.  On  the  following  day, 
after  answering  the  22d  interrogatory,  he  desires  to  amend  his  answer 
to  the  12th  interrogatory  (as  to  his  cousin  John^Saph's  occupation,  &c. 
during  the  last  three  years),  by  adding  thereto,  that  "he,  Mr.  John 
Saph,  had,  within  the  last  three  years,  and  particularly  within  the  last 
twelvemonth,  repeatedly  been  visiting  at  the  respondent's  mother's  at 
Stapleford;  and  that  he  had,  also,  within  that  period,  been  paying  his 
addresses,  in  the  way  of  courtship,  to  a  young  lady  at  Ringwood,  &c." 
Being  asked  by  the  examiner  whether,  subsequent  to  leaving  him  on 
the  preceding  evening,  he,  the  witness,  had  seen  Mr.  John  Saph,  he  re- 
plied, that,  "having  a  dangerous  road  to  pass,  John  Saph  accompanied 
him  home,  he,  the  respondent,  being  on  horseback,  and  John  Saph  on 
foot;  and  that  they  had  returned,  in  the  same  manner,  nearly  half-way 
to  Salisbury  from  Stapleford,  a  distance  of  seven  miles,  that  morning; 
but  the  respondent  declares,  that  in  obedience  to  the  strict  injunction  of 


1  AddamS;  162.  79 

the  examiner  not  to  ^y  one  word  respecting  this  cause  to  any  person 
whomsoever,  he  had  not  said  one  word  to  John  Saph^  nor  John  Saph  to 
the  respondent,  in  any  way  or  manner.  What  he  now  adds  to  his  de- 
position is  the  consequence  of  his  own  reflections.^'  All  this  may^pos-- 
siblt/f  be  very  true  and  sincere;  but  the  general  complexion  of  this  wit- 
ness's deposition  (which  I  have  considered  with  much  attention)  by  no 
means  disposes  me  to  think  that  it  actually  is  so. 

It  is  said,  and  very  truly,  that  in  viva  voce  examinations,  the  Court 
and  Jury  have  the  benefit  of  seeing  the  witness,  and  of  collecting,  from 
his  manner  and  deportment,  whether  the  substance  of  his  evidence  be 
true  or  false.  This  advantage  is  denied  to  our  mode  of  examining  wit- 
nesses; but  then  it  has  others,  with  which  examinations  of  witnesses  in* 
open  Court,  viva  voce,  are  not  attended.  It  affords  us  an  opportunity  of 
considering,  maturely ^  the  story  which  the  witness  has  ioldy  deliberately ^ 
of  balancing  the  parts  of  that  story  one  with  another,  so  as  to  form  an 
adequate  opinion  of  its  probability  or  improbability — Anally,  of  inspect- 
ing its  general  tone  and  character — ^which  last  to  those,  the  habit  of 
whose  life  it  is  to  consider  written  testimony,  may  orclinaiily  furnish  as 
accurate  a  test  of  the  forwardness  or  shyness  of  a  witness,  of  his  prone- 
ness  to  add  or  suppress,  and  the  like,  as  his  manner  and  deportment  could 
do  if  the  witness  himself  were  examined  in  open  Court — where,  it  may 
be  added,  very  erroneous  impressions  of  these  are,  sometimes  at  least, 
liable  to  be  formed,  from  the  mere  embarrassment  of  witnesses,  of  a  cer- 
tain character,  under  that  course  of  examination.  All  this,  independent 
of  the  benefit  of  deliberately  weighing  and  comparing  the  stories  told  by 
different  witnesses.     But  to  proceed. 

Mr.  James  Gilbert  deposes,  on  the  8th  article  of  the  allegation,  that 
*^  being  one  day  in  Salisbury  after  he  had  gone  to  reside  at  Clarendon, 
and  in  the  latter  end  of  1814,  or  the  beginning  of  1815,  John  Saph  came 
to  the  deponent,  and  asked  him,  if  he  would  be  a  witness  to  Mr.  Har- 
court's  will  ?  that  Mr,  Harcourt  had  sent  him  to  ask — ^th^  deponent  re- 
plied that  he  would — a  day  was  fixed,  and  the  deponent  attended;  and, 
together  with  the  said  John  Saph,  saw  the  said  William  Harcourt  execute 
his  will,  in  the  parlour  of  his,  Uie  said  deceased's  house,  in  Church  Street; 
he  does  not  recollect  that  any  other  person  was  present;  the  deponent 
understood  that  Mr.  Wilmot,  of  Salisbury,  the  solicitor,  had  made  such 
will." 

Now  is  the  above  statement,  relative  to  this  witness  attesting  a^br- 
mer  will  of  the  deceased,  one  upon  which  the  Court  can  depend  ?  There 
is  no  trace  of  any  such  former  will  in  any  part  of  this  cause;  neither  John 
Saph  nor  Mr.  Wilmot,  whom  the  witness  understood  to  be  the  drawer 
of  such  will,  make  any  mention  of  it;  nothing  about  it  even  is  suggested 
in  the  interrogatories.  The  transaction. itself  is  most  improbable.  If 
this  *^  former  will"  had  been  prepared  by  Mr.  Wilmot,  how  came  he  not 
to  attest  it  himself,  as  he  had  tihe  deceased's  other  wills,  and  the  will  of 
his  wife,  which  he  had  also  prepared  ?  Again,  the  deceased  had  real 
estate;  so  that  it  is  most  improbable  that  he  should  have  executed  a  will 
in  the  presence  of  any  two  only^  much  more  of  these  two^  witnesses. 
Lastly,  John  Saph  had  absconded  from  Mr.  Winch's  in  April,  1814, 
and  was  at  Calne  at  the  specified  period  of  this  transaction,  namely,  the 
latter  end  of  1S14,  or  beginning  of  1815.  All  these  circumstances  taken 
together,  render  this  statement,  I  confess,  somewhat  incredible  in  my 
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opinion.  It  has  j^trongly  the  semblance  at  least  of  a  pure  fabrication;  as 
by  way  of  laying  a  ground^  and  to  account,  for  other  particulars  in  his 
evidence,  which  he  might  think  in  want  of  something  of  the  kind  to  in- 
troduce, or  usher  them  in. 

This  witness  goes  on  to  state,  that  ^^  subsequent  to  the  execution  of  that 
will  [that  is,  of  the  will  which  he  so  states  himself  to  have  attested,  as 
above]  and  prior  to  the  time  when  Mr.  John  Saph  applied  to  the  de- 
ponent to  witness  another  will,  the  time  more  particularly  he  cannot  re-- 
collect f  the  deceased  complained  of  Mr.  Wilmot  to  the  deponent "  He  said 
that  <^  he  had  made  him  pay  a  large  bill  for  making  his  will;  that  he 
should  never  make  another  for  him,  or  do  any  other  business.  The  de- 
*ceased  told  the  deponent  that  he  could  get  a  will  made  for  a  guinea.  The 
deponent  said,  that  he  oould  get  a  will  made  for  nothing;  any  body  could 
make  a  will  for  him.^^ 

Now,  here  again,  with  respect  to  these  declarations  against  Mr.  Wil- 
mot, are  they  genuine,  or  are  they  mere  inventions  to  lay  a  ground  for 
the  deceased's  alleged  employment  in  this  behalf  of  Mr.  John  Saph?  They 
have  much  more  the  appearance  of  the  latter  than  of  the  former,  in  my 
apprehension  of  them.  In  the  first  place,  this  witness  takes  a  wide  range 
as  to  time;  only  fixing  them  as  having  been  made  sometime  between 
1814  or  1815,  and  1819.  The  probMlitt/  should  seem,  that,  if  made 
at  all,  they  were  made  soon  after  the  transaction  of  the  former,  will,  i.  e. 
in  1814  or  1815;  that  being  the  will,  of  course,  I  presume,  with  Mr, 
Wilmot's  charge  for  preparing  which,  it  is  meant  to  be  inferred  that  the 
deceased  expressed  himself  so  highly  dissatisfied.  In  the  course  of  three 
or  four  years  that  dissatisfaction  would,  probably,  have  worn  ofi*;  and 
the  circumstance  itself  would,  probably,  have  been  forgotten.  But  un- 
less these  declarations  are  fixed  as  having  been  made  subsequent  to  Oc- 
tober, 1818,  they  prove  nothing;  if  made,  the  deceased  departed  from 
them  in  his  employment  of  Mr.  Wilmot,  to  draw  up  the  two  successive 
wills  of  June  and  October,  1818.  He  departed  from  them,  indeed,  at 
any  rate;  for  it  is  in  evidence  that  Mr.  Wilmot  was  professionally  em- 
ployed by  the  deceased  in  August,  1819,  subsequent,  that  is,  by  three 
months,  to  the  date  of  this  will  propounded  by  Mrs.  Saph. 

This  witness,  Mr.  John  Gilbert,  further  says,  that  <<  one  day,  just  be* 
fore  the  deceased  executed  the  will  in  question  in  this  <^use,  John  Saph 
came  to  the  deponent  at  Clarendon,  and  informed  him  that  Mr.  Harcourt 
wished  him  to  come  and  be  a  witness  to  his  will,  which  the  said  John 
Saph  told  the  deponent,  he,  the  said  John  Saph,  was  making  for  him. 
The  deponent  told  him,  that  if  it  was  a  market  day,  he  should  have  no 
objection;  and  added,  that  there  was  no  occasion  for  him  to  come  down^ 
that  his  the  said  John  Saph's  brother  and  sister  would  do  as  well;  any 
body  would  do  for  witnesses;  or  to  that  effect  The  deponentai&ed  the 
said  John  Saph  what  was  in  the  will;  but  he  said  that  he  had  promised 
Mr.  Harcourt  not  to  tell  and  he  did  nof 

Here,  at  length,  then  we  arrive  at  a  part  of  this  witness's  evidence^ 
directly  at  variance  with  and  contradictory  of,  and  that  in  no  mere  unim- 
portant particular,  the  evidence  of  his  cousin  and  fellow-witness  Mr. 
John  Saph.  In  the  first  place  we  have  seen  that,  according  to  the  evi- 
dence of  the  latter  witness,  this  notion  of  procuring  Robert  and  Jane 
Saph  to  attest  his  will,  originated  with,  and  proceeded  solely  from,  the 
deceased;  without  being  proposed  to  him  by  the  witness,  or  any  other. 
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&nd  without  the  deceased  himself,  as  in  the  first  instance,  designing  Mr. 
Gilbert  or  any  other  person  to  that  office.  The  witness  Gilbert,  on  the 
contrary,  represents  this  as  having  been  recommended  by  Asm,  and  as 
having  proceeded  from  his  suggestion.  Biit  whatever  may  be  said  of 
this  inconsistency,  secondly,  the  evidence  of  the  witness  Gilbert  as  to 
the  message,  &c..  from  the  deceased,  upod  thid  head,  is  utterly  irrecon- 
cileable  with  Mr.  John  Saph's  parallel  evidence  by  any  process  that  I 
can  apply  to  it.  Is  it  possible,  that  if  this  person  had  really  gone  over 
to  Clarendon  with  any  such  message  ad  that  spoken  to  by  Gilbert,  at  the 
express  desire  of  the  deceased,  the  cii'cumstarice  itself,  and  every  thing 
connected  with  it,  could  wholly  have  escaped  hiS  memory?  But  not  a 
syllable  respecting  it  occurs  in  his  deposition,  though  taken  eight  months 
before  that  of  Gilbert  Not  a  word  is  said  about  "  witnesses,"  accord- 
ing to  his  statement,  till  the  will  is  drawn  up  and  sealed;  and  then,  the 
deceased,  himself,  proposes  his  brother  Robert  and  his  sister  Jane,  and 
never  adverts  to  any  other. 

Now  which  of  these  two  witnesses  the  Court  is  to  believe,  or  whether 
either  are  credible,  is  not  very  material.  It  Is  quite  sufficient  that  Mr. 
John  Saph's  evidence  not  only  is  not  confirmed,  but  is  invalidated  by  Gil- 
berths  contrary  evidence.  Nor  does  this  last  witness's  deposition,  asi  con- 
tended, necessarily^  connect  the  deceased  with  the  execution  of  this  in- 
strument The  passage  relied  on  as  having  that  efiect  being  that  which 
immediately  follows  the  one  just  recited,  is  in  these  words,  "  The  de- 
eeasedy  when  the  deponent  next  saw  him  a  week  or  two  after,  or  perhaps 
longer,  observed  to  the  deponent  <  you  did  not  come,^  alluding,  as  the 
deponent  believes,  to  the  deponent's  not  having  attended  to  witness 
his  will."  Now,  as  to  this  passage  confirming  the  truth  of  the  transac- 
tion, or  amounting  to  a  recognition  of  this  instrument  by  the  deceased, 
it  does  nothing  of  the  sort,  even  admitting  it  to  be  genuine.  All  that  it 
makes  the  deceased  say  to  Gilbert  is,  <<  you  did  not  come;"  that  might 
as  well  have  been  said  if  Saph,  or  any  other,  had  told  the  deceased,  that 
Gilbert  was  coming  over  to  Salisbury,  and  would  dine,  or  drink  tea,  with 
him,  or  would  see  him  for  any  other  purpose,  or  upon  any  other  busi- 
ness. But,  in  the  next  place,  I  have  strong  doubts  whether  the  deceased 
said  any  thing  of  the  sort,  or,  whether  the  whole  matter  of  this  last  pas- 
sage is  not  a  mere  after-thought  between  these  two  witnesses.  I  sup- 
pose it  an  after-ttioughtj  because  the  circumstance  deposed  to  is  wholly 
extra  articulate;  there  being  no  such  circumstance  pleaded.  And  al- 
though, where  little  or  no  intercourse  subsists  between  a  witness  and  a 
party,  a  circumstance  sometimes  comes  out  in  evidence,  with  greater  ef- 
fect from  its  not  having  been  stated  in  plea;  still,  in  the  present  case,  con- 
sidering the  intimate  connection  between  this  witness  and  the  Saphs,  and 
considering  that  he  is  vouched  in  ihe  article  to  the  having  been  applied  to 
Of  a  witness — ^his  not  having  been  vouched  to,  at  the  same  time,  nor  the 
plea  averring,  this  supposed  recognition  of  that  application,'  strongly  in- 
clines me  to  suspect  the  whole  of  it  to  be,  what  I  have  alre^idy  termed 
it,  a  mere  matter  of  a/ter-^thought  between  these  two  persons. 

I  haveonly  one  other  observation  to  make  upon  the  evidence  of  Mr.  John 
Saph:  it  results  from  a  comparison  of  his  narrative,  not  with  that  of  any 
other  witness,  but  with  the  instrument  itself.  He  says  (in  substance), 
that  <<  in  three  days  after  the  instructions  were  taken  [namely,  on  the 
27th  or  28th  of  May],  the  will  was  finiriied,  and  submitted  to  the  de- 
ceased, who  read|  &c.  and  affixed  his  seal  to  it,  as  already  stated,  when 

Vol.  II.  11 


82  Saph  v.  Atkinson.  T.  T.  1822. 

the  instrument  was  left  in  his  possession  ready  to  be  executed;  but  no 
time  of  execution  was  proposed.^'  He  further  says,  that  *<  being 
with  the  deceased  on  the  evening  of  the  3d  of  June,  the  deceased  told 
him,  he  would  execute  it  next  morning.^*  Until  the  evening  then  of 
the  3d  of  June,  it  should  seem  from  this  statement,  that  the  execution 
was  neither  fixed,  nor  even  proposed  for  the  fourth;  but  this  statement 
the  instrument  itself  contradicts,  and  is  at  variance  with;  for,  upon  the 
closest  inspection  of  the  instrument,  I  can  perceive  no  trace  of  a  blank 
having  been  left  for  the  date,  and  of  the  date  having  been,  subsequently ^ 
supplied:  the  whole  instrument  appears  to  have  been  written  uno  con- 
textUj  and  the  date  to  have  been  inserted  at  the  time  when  the  body  of 
the  instrument  was  written.. 

This  circumstance,  coupled  with  the  others  already  noticed,  is  deci- 
sive, in  my  judgment,  and  prevents  me  from  placing  any  sort  of  reliance 
upon  the  truth  of  the  narrative  contained  in  the  deposition  of  this  wit- 
ness, Mr.  John  Saph,  or  upon  the  reality,  so  far  as  it  depends  solely  up- 
t)n  that  narrative,  of  the  transaction  itself. 

It  is  argued,  however,  that  if  Mr.  John  Saph  is  discredited^  there  are 
Btill  two  other  unimpeached  witnesses  to  the  fact  of  execution,  upon 
whose  testimony  the  Court  is  bound  to  rely,  even  if  it  is  under  the  ne- 
cessity of  rejecting  his.  But  here,  in  the  first  place,  it  is  observable,  that 
it  is  not  merely  the  general  credit  of  this  witness  that  is  impeached,  but 
the  truth  of  his  particular  narrative.  The  very  foundation,  conse- 
quently, -of  the  whole  transaction  is  shaken;  a  circumstance,  this,  which 
affects  the  credit  of  all  the  witnesses.  In  respect  to  these  other  two  Saphs, 
again,  although  it  is  true  that  their  general  characters  are  not  liable  to 
the  same  objections  that  apply  to  that  of  Mr.  John  Saph,  yet  they  are 
equally  biassed  witnesses  in  this  particular  transaction,  as  having  the  same 
expectant,  if  not  direct,  benefit  They  are,  also,  equally,  or  nearly  to 
the  same  extent,  implicated  in  this  fraud,  if  it  be  one;  and  to  the  penal 
consequences  of  failing  to  sustain  it,  they  are  all  three  liable  in  common. 
And  not  only  are  they  biassed  and  implicated  witnesses,  but  there  is  a 
<<  suppressio  verV^  in  the  deposition  of  one  at  least  of  the  two  (on  a  point 
not  immediately  connected  with  ihe  factum  of  this  instrument),  which, 
independent  of  other  considerations,  by  no  means  tends  to  create  a  £ai- 
vourable  impression,  on  my  mind,  of  the  credit  due  to  them. 

It  is  in  evidence  that  ihis  young  woman  Jane  Saph  actually  resided 
with  her  brother  at  Calne.  Now,  whether  he  behaved  ill,  or  whether 
he  was  used  ill  liiere,  as  Oilbert  represents,  she  must  have  known  that 
he  went  to  Calne  upon  quitting  Mr.  Winches,  where  he*  set  up  as  a  malt- 
ster; and  that  he  got  into  disputes,  and  was  under  difficulties  at  Calne. 
She  must  also  have  perfectly  known  the  circumstances  under  which  he 
left  Mr.  Winches.  Yet  in  answer  to  the  fourth  and  fifth  interrogatories, 
fihe  deposes,  that  ^*  she  does  not  know  whether  her  fellow-witness  and 
brother  John  Saph  left  Mr.  Winches  service  voluntarily,  or  whether  he 
was  discharged  therefrom;  neither  does  she  know  upon  what  account  it 
was,  if  he  was  so  discharged.  She  does  not  recollect  into  what  trade  or 
business*  he  went,  after  leaving  Mr.  Winch *s  employ,  nor  where  he  im- 
mediately afterwards  lived;  that  he  has  been,  occasionally,  absent  from 
home,  but  not  for  long  together;  that  she  has  never  known  her  said  broth- 
er to  be  involved  in  debt,  nor  insolvent,  &c.  &c."  This  I  repeat,  is  a 
suppressio  veri,  upon  a  collateral  point  by  no  means  creditable  to  the 
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i^tness.  Nor  am  I  at  all  satbfied  that  the  brother  Robert  is  wholly  clear 
of  the  same  imputation.  He  was  examined  in  August,  1820,  and  then 
stated  himself  to  have  been  seventeen  years  old  in  December  preceding: 
he  was,  therefore,  between  eleven  and  twelve  when  his  brother  was  dis-r 
charged  from  Mr.  Winch's  service  in  April,  1814.  He,  however,  pro- 
fesses the  same  utter  ignorance  of  all  the  circumstances  attending  that  dis- 
charge as  liie  last  witness;  an  ignorance  which  I  can  hardly  suppose  to 
be  r^,  considering  his  age  at  the  time;  and  that  the  whole  family  have 
been  residing  together,  at  Salisbury,  nearly  ever  since.  So  much  for 
the  general  credit  due  to  these  witnesses;  and  now  for  the  particular  credit 
due  to  their  account  of  the  transaction  in  dispute. 

In  proportion  as  liiese  two  witnesses  have  been  less  connected  with 
that  transaction  than  the  witness  whose  narrative  of  it  has  been  already 
examined,  the  means  of  the  Court  to  ascertain  the  truth,  or  to  detect  the 
falsehood  of  their  narratives,  are  obviously  abridged.  One  or  two  ob- 
servations, however,  occur,  as  upon  the  face  of  the  account  giveil  by  these 
two  witnesses  of  the  act  of  the  execution. 

The  counsel  for  Mrs.  Saph  have  argued  much  for  the  genuineness  of 
the  transaction,  and  consequently  of  the  instrument  under  review,  from 
the  three  witnesses  concurring  strictly  in  their  account  of  the  manner  in 
which  this  instrument  was  executed  by  the  deceased.  The  truth  of  the 
premises  I  am  ready  to  assent  to;  in  the  propriety  of  their  inference  I  am 
not  disposed,  unreservedly,  to  acquiesce.  Concurrence  up  to  a  certain 
extent,  most  unquestionably,  evinces  truth  and  sincerity;  but  the  instant 
that  it  savours  oi  preconcert,  it  operates  the  other  way.  Now  these  wit* 
nesses  concur  in  stating  one  circumstance  at  least,  to  an  extent,  that  sa- 
vours strongly  of  preconcert  in  my  judgment  They  all  depose  that  the 
deceased  read  over  the  will  apparently  to  himself,  or,  as  one  of  the  wit- 
nesses expresses  it,  mentally,  and  then  executed  it,  sheet  by  sheet;  that 
is,  that  he  so  perused,  and  then  signed  the  first  sheet,  which  the  wit- 
nesses attested  by  their  initials;  and  so,  of  tiie  remainder;  repeating  this 
cumbrous  and  operose  process  (no  very  likely  circumstance  in  itself) 
four  times;  the  instrument  consisting  of  as  many  sheets.  Now  that  all 
the  three  witnesses  should  not  only  remember  this  circumstance,  but 
should  remember  to  specify  it  with  the  particularity  which  they  s41  do 
in  their  respective  depositions,  does  savour  strongly  of  preconcert,  con- 
sidering who  these  witnesses  are,  and  how  they  are  connected  together. 
The  mode  of  executing  the  instrument  (sheet  by  sheet)  is,  I  have  already 
said,  no  very  usual  or  likely  one  for  the  deceased  to  have  adopted.  It  is, 
too,  I  may  further  observe,  not  very  probable  that  the  deceased,  an  old 
man  of  eighty,  should  have  per  t/^^c^  the  will  at  all,  mentally  or  otherwise, 
at  the  instant  of  execution.  The  deceased  himself  had  given  instructions 
for  it,  which  when  taken,  were  read  over  to,  and  .approved  by  him. 
The  will  itself,  when  drawn  up,  was  also  read  over  first  to,  and  then  by 
the  deceased,  at  the  time  of  his  affixing  his  seal  to  it.  The  deceased 
had  the  intermediate  possession  of  it  from  that  time  to  the  time  of  exe- 
cution; an  interval  of  at  least  three  days.  AU  this  according  to  the  evi- 
dence of  Mr.  John  Saph.  That  the  deceased,  under  these  circumstances, 
should  have  perused  this  instrument  as  they  describe  him  to  have  done^ 
in  the  presence  of  these  three  witnesses,  whom  he  must  have  kept  wait- 
ing, accordingly,  during  the  operation— one  of  the  three,  a  young  ap- 
prentice>  presscul  into  this  service  of  attesting  the  will  during  an  inter-i 
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ral  in  which  he  had  merely  stept  home  for  his  breakfast — is  a  little  un* 
likely. 

I  am  not  aware  that  the  depositions  of  these  two  witnesses  suggest  any 
further  material  observation,  nor  am  I  willing  to  press  against  them,  tq 
any  thing  of  a  harsh  extent,  the  one  or  two  remarks  which  they  have 
actually  suggested.  It  will  be  quite  sufficient  to  observe,  that  the  testi- 
mony of  these  two  witnesses — so  biassed — so  implicated^ — so  not  devoid 
of  suspicion  upon  the  face  of  their  testimony — ^by  no  means  ftirnishes  the 
evidence  of  their  fellow-witness,  Mr.  John  Saph,  with  that  sort  of  cor- 
roboration of  which  it  stands  in  absolute  need  in  my  judgment:  and,  in 
conclusion,  I  may  safely  dismiss  the  evidence  upon  the  condidit  with 
this  general  remark: — It  is  very  far  from  satisfying  the  moral  conviction 
of  the  Court  against  all  the  probabilities  which  have  been  already  stated^ 
that  this,  really  and  truly,  was  the  deceased's  own  act 

Before  actually  dismissing  it,  however,  it  may  be  requisite  that  the 
Court  should  redeem  its  promise  of-  saying  a  word  as  to  the  purported 
legacy  of  the  <<  Bank  stock''  to  Ann  Saph,  apparent  on  the  face  of  this 
instrument 

The  deceased,  Mr.  Harcourt,  jointly  with  his  wife  during  her  life, 
was  a  holder  of  Bank  stock,  which,  as  long  back  as  1790,  had  amounted 
to  594/.  stock,  and  which  had  increased,  by  bonusses,  to  742/.  lOs,  stock, 
producing,  as  at  \Oper  centy  an  annual  income  of  74/.  5^.  The  divi<; 
dends  were  received  by  Messrs.  Hoares,  of  London,  and  carried  to  the 
credit  of  Mr.  Atkinson ;  who  accounted  for  the  amount,  from  time  to  time, 
to  the  deceased.  Out  of  this  same  Bank  stock  he  had  given,  by  the 
wills  of  1818,  "50  much  as  would  produce  601.  per  annJ^  to  a  pur- 
pose, and  <<  the  remainder^'  in  a  manner,  already  stated.  This  third 
will,  however,  purports  to  bequeath  "800/.  Bankstock'^  (worth  nearly 
2000/.  and  more  by  57/.  10^.  of  that  stock  than  the  testator  had  to  be* 
queath)  to  Miss  Ann  Saph,  and  <<  the  remainder^^^  specifically,  to  the 
mother  Mrs.  Saph.  Why,  here  again  is  a  circumstance  utterly  incon- 
sistent with  any  notion  of  this  instrument  being  the  deceased's  act;  but 
easily  reconcileable  with  the  supposition  of  its  being  a  fabrication  of  these 
Saphs,  which  it  is  admitted  that  it  must  be,  if  it  be  not  the  act  of  the  de- 
ceased. The  deceased,  who,  of  course,  was  fully  acquainted  with  the 
nature  and  properties  of  bank  stock,  could  not  but  have  discovered  this 
obvious  blunder  whilst  repeatedly  perusing,  first  the  written  instruc- 
tions, and  then  the  will  itself,  as  already  observed;  granting  even  that  he 
might  have  committed  it,  by  saying,  as  deposed  to  by  Mr.  John  Saph, 
that  he  should  give  his  sister  Ann  <^  800/.  Bank  stock,"  and  *^  the  re- 
mainder'^  to  his  mother,  in  the  first  instance.  But  there  is  no  impro- 
bability in  the  commission  of  this  blunder  by  the  Saphs;  they  may  well 
be  supposed  ignorsmt  of  the  rate  of  interest  payable  on  Bank  stock;  and 
as  it  appeared  by  the  former  will  that  the  deceased  had  more  than  suffi- 
cient Bank  stock  to  produce  60/.  per  ann.  (which  itself  at  5  per  cent. 
the  standard  rate  of  interest,  would  require  1200/.),  they  might  very 
naturally  conceive  that  the  deceased's  interest  in  that  fund  was  quite  suf- 
ficient, to  cover  these  several  bequests  of  <<800/.  Bank  stock,"  and  <<a 
remainder." 

An  attempt,  however,  a  last  attempt,  has  been  made  to  support  the 
{credit  and  character  of  this  instrument,  by  what  are  technically  called 
5<  recognitions;"  that  is,  by  declarations  or  acts  of  the  alleged  testator 
referring  to  this  instrument     Previous  acts  or  declarations,  as  of  dis- 
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Mtiafaetion  with  his  former  will  or  the  like^  there  are  none,  excepting 
the  declarations  spoken  to  singly  by  Mr.  John  Saph;  which,  for  reasons 
that  need  not  be  repeated,  are  entitled  to  no  sort  of  consideration  from 
the  Court  But  still  clear  and  distinct  subsequent  recognitions  of  this 
will,  proved  as  clearly  and  distinctly  by  witnesses  above  exception  and 
suspicion,  might  alter  the  whole  complexion  of  this  case,  and  carry  ir- 
resistible conviction  to  the  mind  of  the  Court  that  the  paper  set  up  in  it 
b,  what  it  asserts  itself  to  be,  the  deceased's  will.  It  is  material  there- 
fore to  consider,  both  who  the  witnesses  are  that  speak  to  them,  and  what 
the  asserted  recognitions,  themselves,  amount  to. 

Two  witnesses  only  (besides  Mr.  James  Gilbert,  the  supposed  recog- 
nition, contained  in  whose  disposition,  I  have  already  said,  giving  it 
icredit,  amounts  to  nothing)  have  been  relied  on  in  this  respect-^-a  Mrs. 
Betsy  Bursey,  and  a  Mrs.  Elizabeth  Gilbert 

Bursey,  by  business,  a  dress-maker,  at  Lymington,  is  the  intimate 
friend  of  Mrs.  Saph,  whom  she  confesses  to  have  **  assisted  her  memory*' 
in  some  things  relative  to  which  she  has  been  subsequently  examined; 
she  has  been  active  too  in  collecting  testimony  in  the  cause.  Now  I  do 
not  mean  to  say  that  these  are  circumstances  which  would,  at  all,  induce 
the  Court  not  to  take  this  person's  oath  to  a  mere  matter  of  fact;  but  they 
are  circumstances  wjiich  do  induce  the  Court  to  listen  to  her  with  some 
degree  of  suspicion,  when  she  is  brought  to  speak  to  expressions  said  to 
have  been  used  by  the  deceased  several  years  before — expressions  liable 
to  misajjprehension^  possibly  insincere,  and  certainly  not  unlikely  to  be 
distorted  and  exaggerated  in  the  deposition  of  a  witness,  whose  scanty 
memory,  in  respect  of  them,  is  admitted  to  have  been  eked  out  by  that 
(or  the  invention)  of  Mrs.  Saph.  The  declarations  too,  themselves, 
when  accurately  considered,  amount  to  little  or  nothing;  they  are  either 
equivocal  or  immaterial;  and  by  no  means  directly  come  up  to  what  I 
am  bound,  in  law,  to  consider  distinct  recognitions  of  this  will. 

Mrs.  Gilbert's  evidence  is  of  still  less  weight  She  is  the  sister  of 
Mrs.  Saph,  and  the  mother  of  the  witness  James  Gilbert,  whose  evidence 
has  ahready  undergone  the  investigation  of  the  Court  Her  deposition 
is  open,  in  its  outset,  to  the  same  remark  which  was  applied  to  that  of  her 
son;  that  of  bearing  a  strong  internal  character.  For  instance,  speaking 
of  her  nephew  John  Saph,  she  says,  that  ^<  he  misapplied  some  of  his  mas- 
ter's money,  which  she  considers  a  mere  frolic  of  youth;  she  believes  him 
to  be  a  good  young  man."  Such  is  her  moral  estimate  of  the  transac- 
tion at  Winch's  and  of  her  nephew's  general  conduct  and  character. 
Again,  her  examination  broke  off  at  five  o'clock  upon  a  Monday,  and 
she  was  appointed  to  attend  the  examiner  at  seven  o'clock  on  the  same 
evening.  Instead  of  t}iis,  however,  she  does  not  in  fact  so  attend  again 
until  the  Wednesday  evening  following,  at  the  same  hour,  by  reason,  as 
pretended  at  least,  of  indisposition;  and  then,  after  forty  eight  hours 
*^  recollection,"  as  she  terms  it,  she  desires  to  amend  her  deposition,  as 
taken  by  the  examiner,  upon  the  second  article  of  her  sister's  allegation. 
Now  that  deposition,  as  already  taken,  was  pretty  minute  as  to  favors 
conferred  by  the  deceased  upon  her  sister  Mrs.  Saph;  but,  after  an  in- 
terval of  two  days  (admitted  by  her  to  have  been  spent  at  the  Saphs, 
in  the  company  of  both  mother  and  son,  though  she,  too,  protests  1o  the 
examiner  that  not  a  syllable  was  exchanged  between  them  on  the  sub- 
ject of  the  suit,  after  that  interval  I  say)  for  <<  recollection,"  she  comes 
out  with  along  story,  wholly  extra  articulate,  of  Mrs.  Saph  having  shown 
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her  about  ChristmaSy  181 6,  three  notes  of  hand  (as  she  calls  them),  given 
to  her  by  the  deceased,  the  one  for  100/. ;  the  other  for  30/.  odd;  and  the 
third  for25/.  She  says,  that  a/ifer  t^i^  (consequently  in  1819)  sheheard 
the  deceased  Mr.  Harcourt  say,  that  a  very  unpleasant  thing  had  hap- 
pened to  him,  relative  to  a  Mrs.  Jilie  (to  whom  he  had  left  10/.  by  his 
will)  appearing  to  be  entitled  to  some  houses  and  land  under  the  will  of 
his  late  wife,  which  he  (Mr.  Harcourt),  conceiving  them  to  belong  to 
him,  had  sold ;  but  the  value  of  which  he  was  now  obliged  to  refund  to 
this  Mrs.  Mie.  And  she  adds,  that  some  time  after  this  again,  her 
sister  Mrs.  Saph  told  her,  that  Mr.  Harcourt  had  taken  back  the  three 
notes,  amounting  together  to  150/.  odd;  and  had  given  her  one  note  for 
450/. ,  which  note  she  then  produced,  and  showed  to  the  witness. 

The  account  furnished  by  the  witness  John  Saph,  relative,  as  it  should 
appear,  to  this  same  note  of  hand  for  450/.,  is  as  follows: — In  answer  to 
an  interrogatory  suggesting  him  to  have  said,  that  *^even  if  the  will 
would  not  stand,  still  that  his  mother  had  the  deceased's  note  of  hand  for 
a  considerable  sum,"  this  witness,  after,  in  the  first  place,  denying  the 
use  of  that,  or  any  similar  expression,  goes  on  to  state,  that  "  the  only 
note  of  hand  he  ever  knew  of,  as  given  by  the  deceased  to  his  mother, 
the  producent,  is  one  for  450/.,  which  was  given,  as  the  deceased  told 
the  respondent,  for  what  he  owed  to  the  producent,  and  for  a  sum  of  mo- 
ney lent  to  him  by  the  respondent's  sister,  Ann  Saph,  who  was  just  come 
of  age,  to  enable  him  to  pay  the  relations  of  his  deceased  wife  some  mo- 
ney, which  the  deceased  had,  inadvertently,  and  conceiving  it  to  be  his 
own,  applied  to  his  own  use."  He  says,  that  ^'  he,  at  the  desire  of  the 
deceased,  drew  such  note,  which  was  to  secure  both  his  mother  and  his 
sister,  as  he  now  best  recollects,  in  the  latter  part  of  1818;  that  he  has 
•een  it  once  since,  in  his  mother's  possession;  but  whether  before  or  since 
the  deceased's  death,  he  cannot  recollect"  He  further  answers,  that  "  if 
the  same  is  now  in  existence,  he  does  not  know  in  whose  care,  custody, 
power,  or  control,  it  is." 

Now  it  appears  from  the  above,  and  by  the  names  *'  Alio"  and  "  Hey* 
ley"  (which  are  nearly  idem  sonantia^  especially  vulgarly  pronounced) 
that  the  transaction  to  which  these  witnesses  would,  somehow  or  other, 
refer  tliis  matter  of  the  "  notes  of  hand,"  is  the  identical  transaction  de- 
posed to  by  Mr.  Fletcher  Wilmot,  in  speaking  of  the  deceased  having 
altered  his  will  of  June,  1818,  by  that  of  October  in  the  same  year,  as 
already  stated,  in  consequence  of  his  displeasure  at  the  conduct  of  a  Mrs. 
*^  Heyley,"  a  legatee  in  the  former  will,  in  making  some  claims  upon 
him  as  under  the  will  of  his  deceased  wife.  But  he  deposes  to  the  de- 
ceased's having  borrowed  money  of  Mr.  Atkinson,  and  not  of  these 
Saphs,  to  pay  Mrs.  Heyley 's  demand;  and  the  transaction  itsely /^/crtn/y 
belongs  to  the  former  year  1818,  and  not  to  the  year  1819,  where  Mrs. 
Gilbert's  evidence  would  place  it  Not  to  dwell,  however,  upon  these 
inconsistencies,  this  circumstance  of  the  notes,  altogether,  is  one  of  a 
very  suspicious  character.  If  the  transaction  itself  were  fair  and  genuine, 
how  is  it  possible  that  it  should  not  have  been  brought  forward  in  some 
shape  (for  instance,  in  proof  of  the  intimate  connexion  between  the  Saphs 
and  the  deceased,  and  the  obligations  which  they  mutually  conferred 
upon  each  other)  during  the  long  pending  of  this  cause?  Mrs.  Gilbert's 
account  of  it,  after  an  interval  of  forty-eight  hours  for  <*  recollection," 
confessedly  spent  with  the  Saphs,  by  no  means  either  clears  up  the  charac- 
ter of  the  alleged  transaction  itqelf,  in  my  judgment,  or  impresses  me 
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with  a  favourable  opinion  (and  it  is  with  this  view  alone  that  my  attention 
has  been  directed  to  it)  of  the  credit  due  to  her  testimony  in  other  par- 
ticulars. 

But,  lastly,  supposing  even  this  witness,  Gilbert,  entitled  to  full  cre- 
dit, still  the  declarations  to  which  she  has  deposed  would  leave  the  case 
pretty  much  where  they  found  it  They  are  of  the  same  character  as 
those  spoken  to  by  Bursey,  and  are  open  to  the  same  remarks.  At  all 
events,  they  are  by  no  means  so  forcible  as  those  of  a  contrary  tendency 
stated  by  Nash  and  Randall,  witnesses  wholly  unimpeached;  which  are 
directly  referential  to  the  will  of  October,  1818,  and  are  plainly  incon- 
sistent with  the  alleged  subsequent  will  of  June,  1819,  propounded  on 
Mrs.  Saph's  part 

Supposing,  then,  the  case  to  have  rested  here,  the  Court  would  have 
felt  itself  bound  to  pronounce  against  the  instrument  propounded;  look* 
ing,  in  the  first  place,  to  the  improbability  that  it  should  be,  and,  se- 
condly, to  the  insufficiency  of  the  evidence  tendered  in  proof  q/'its  being, 
the  deceased's  wilL  Before  actually  arriving,  however,  at  this  conclu- 
sion, it  is  proper  that  I  should  notice  the  evidence  which  has  been  in- 
troduced into  this  case,  on  the  direct  question  of  whether  the  signature 
is,  or  is  not,  in  the  hand-writing  of  the  deceased. 

Evidence  as  to  hand-writing,  in  questions  touching  the  factum  of  any 
instrument,  is  (or  may  be)  common  to  both  parties.  Affirmative,  may 
be  produced  by  the  parties  setting  up  the  instrument;  and  negative,  by 
those  whose  object  it  is  to  impeach  it  The  advantage  to  be  derived 
from  either  is,  in  a  great  measure,  dependent  on  circumstances.  Where 
neither  the  character  of  the  transaction,  nor  the  credit  of  the  witnesses, 
is  materially  affected;  affirmative  evidence  upon  this  head  is  unneces- 
sary; and  negative  is  unavailing:  the  converse  of  both  these,  almost  ne- 
cessarily, follows,  where  the  transaction  is  suspicious,  and  where  the 
witnesses  are  discredited.  Such  evidence,  indeed,  either  affirmative  or 
negative,  is  commonly  inconclusive,  for  obvious  reasons;  the  former, 
from  the  exactness  with  which  hand-writing  may  be  imitated;  the  latter, 
from  the  dissimilarity  which  is  often  discoverable,  in  the  hand-writing 
of  the  same  person,  under  different  circumstances.  Still,  however,  it  is 
admissible  evidence  in  these,  as  in  other  Courts;  although  the  assertion 
that  greater  weight  is  attached  to  it  here,  than  in  other  Courts,  is  by  no 
means  correct  On  the  contrary,  the  rule,  here,  rather  inclines  to  hold, 
that  a  will  cannot  be  proved  by  mere  evidence  to  the  hand -writing  of 
(without  some  concomitant  circumstance,  as  the  place  ol  findings  or  the 
like,  to  connect  it  with)  the  party  whose  suggested  will  it  is. 

In  the  present  case,  however,  evicfcence  as  to  the  deceased's  hand- 
writing was  not  merely  admissible;  but  affirmative  was  actually  called 
for,  from  the  parties,  that  Ls,  who  have  propounded  this  instrument, 
from  the  circumstance  of  negative  being  tendered,  by  its  opponents,  in 
every  capable  shape.  Nor  were  they  unaware  of  this,  as  it  should  seem, 
from  their  having  pleaded  the  affirmative;  although  they  have  not  ven- 
tured to  produce  a  single  witness  to  an  opinion,  that  the  signatures  to  the 
asserted  will  are  of  the  deceased's  hand-writing.  The  first  circumstance, 
therefore,  that  strikes  one  on  turning  to  this  part  of  the  case,  is,  that 
the  evidence  is  all  upon  one  side;  on  tliat  side,  too,  in  favour  of  which, 
in  the  view  just  taken  by  the  Courts  the  scale,  independent  of  it,  deci- 
dedly preponderates. 

I  have  said,  and  repeat,  that  negative  evidence  of  this  kind  was 
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vouched  by  the  parties  opposing  this  instrument,  in  every  capable  shape. 
For  it  was,  in  substance,  pleaded  by  them,  not  only  1st,  that  the  sub-' 
scriptions  to  this  instrument  were  not  those  of  the  deceased  in  the  cause, 
and  were  known  not  to  be  such  by  persons  who  had  seen  him  write, 
and  were  acquainted  with  his  manner  and  character  of  hand-writiog; 
but  it  was  further  pleaded,  2dly,  that  the  said  signatures  would  appear 
not  to  be  those  of  the  deceased,  on  a  comparison  of  them  with  other, 
his  admitted,  signatures;  Sdly,  that  they  would  appear  to  be  of  the  pro- 
per hand- writing  of  Mr.  John  Saph;  4thly,  that  they  would  appear  to 
be,  let  who  would  Write  them^  written  in  a  feigned,  and  not  a  natural, 
hand. 

Now,  as  to  the  first  of  these  four  special  allegations,  no  witness  has 
been  produced  who  will  undertake  to  sweavy  from  a  previotis  knaw^ 
ledge  of  the  deceased^ s  hand-writings  derived  from  having  seen  him 
writey  that  the  subscriptions  to  the  instrument  in  question,  are  not  those 
of  Mr.  Harcourt,  the  party  deceased  in  the  cause.  Mr.  Wilmot  ven- 
tures nearest,  but  does  not  go  the  whole  length,  possibly,  as  much,  from 
his  disinclination— ^a  disinclination  which  is  common  to  most  of  us— to 
depose  positively  to  such  a  fact,  as  from  any  great  doubt  which  he  en- 
tertains upon  the'  subject  But  I  am  yet  to  learn,  that  this  absence  of 
evidence  upon  the  first  of  the  four,  is  a  bar,  as  asserted,  to  the  reception 
of  any,  upon  the  other  three.  The  assertion  has  proceeded  from  an 
utter  miscdnception,  as  I  take  it,  of  the  true  meaning  of  the  maxim, 
that  "  the  best  evidence  must  be  given,  of  which  the  nature  of  the  thing 
is  capable. ''  But  the  application,  at  all,  of  that  rule  (into  the  true 
meaning  of  which  this  is  not  the  right  place  to  inquire)  to  the  pre- 
sent case,  assumes  this  position^  namely,  that  *nhe  evidence  of  wit- 
nesses acquainted  with  the  supposed  writer,  and  who  have  acquired  a 
Erevious  knowledge  of  his  hand-writing  from  seeing  him  write,  is  the 
est  proof  of  hand-writing — a  position  to  which,  if  laid  down  universal- 
ly, and  without  limitation,  I  am  not  disposed  to  accede.  It  may,  or 
may  not,  be  the  bestf  according  to  the  means,  and  extent  of  the  wit- 
ness's information,  who  deposes,  one  way  or  the  other,  from  such  pre- 
vious knowledge;  may  be  the  best,  that  is,  where  these  are  ample;  and 
may  be  very  far  from  it,  where  these  are  scanty,-  or  abridged.  Suppose 
the  case  of  two  persons  who  have  written,  for  years,  at  the  same  desk; 
the  evidence  of  one  of  these  to  the  other's  hand-writing,  from  his  pre- 
vious knowledge  of  it  so  derived,  mat/j  for  aught  that  I  know,  be  the 

^best  evidence  which  the  nature  of  the  tiding  admits.  But  suppose  the 
case  of  two  persons,  one  of  whom  has  seen  the  other  write  only  a  few 
words,  or  only  once,  or  many  y^ears  ago — ^will  it  be  said  that  the  evi- 
dence of  that  one,  to  the  hand-writing  of  the  other,  from  his  previous 
knowledge  of  it,  so  derived  (which,  still,  be  it  observed,  is  that  of  a 
witness  deposing  to  the  party's  hand-writing  from  a  previous  knowledge 
of  it,  acquired  by  having  seen  him  write)  is  the  best  evidence  ?  is  bet- 
ter (for  instance)  than  persons  of  competent  skill  and  experience  could 
furnish,  after  comparing  the  signature  (for  instance)  in  dispute,  with  ten, 
or  twenty,  admitted  signatures  of  the  same  party,  made,  about  the  same 
time,  and  under  not  dissimilar  circumstances?  The  proposition  can  hard- 
ly, I  think,  be  seriously  maintained.  All  evidence  as  to  the  hand-writing 
of  any  party  is  the  mere  statement  of  an  opinion  formed  by  the  witness, 
on  comparing  a  writing  said  to  be  his,  with  som^  standard;  and  to  say 

.  that  the  mere  having  seen  that  party  write,  furnishes,  under  all  circum- 
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stancesy  and  uniyersally,  the  best  standard,  would  in  my  judgment  be 
absurd.  I  not  only  conceive,  therefore,  that  the  maxim  of  law  which 
has  been  invoked  into  this  part  of  the  case,  has  been  misunderstood,  in 
the  attempted  application  of  it;  but  I  deny  the  universality,  at  least,  of 
the  position  which  has  been  assumed,  in  the  first  instance,  in  order  to 
its  being  invoked  into  the  case  at  all. 

Ehridence,  therefore,  upon  these  last  three  heads,  being  olearly  admis- 
sible, notwithstanding  the  absence,  or  failure,  of  evidence  upon  the  first, 
is  any  other  valid  reason  assignable  for  its  exclusion  ?  I  am  aware  of 
none.  Evidence  of  this  description  has  always  been  received  in  these 
Courts(a).  In  the  cases  of  Revett  v.  Braham,  4  T.  R.  497,  and  The 
King  v.  CatoTy  and  others^  4  Espinasse  N.  P.  C.  117,  it  has,  also, 
been  admitted  in  other  Courts;  and  although  under  the  special  circum- 
stances of  a  late  case,  that  of  Gurney  v.  Longlands^  5  Barnewall  &  Al- 
derson,  130,  the  Court  of  King's  Bench  did  refuse  a  new  trial  when 
applied  for  on  the  ground  that  the  Judge  at  Nisi  Prius  in  that  case  had 
Tweeted  such  evidence,  I  cannot  deem  that  refusal  decisive  against  its 
general  admissibility,  at  least  in  these  Courts. 

Such  evidence  being,  then,  upon  the  whole,  admissible  in  this  case, 
it  remains  only  to  see  to  what  it  actually  amounts. 

It  is  impossible  that  evidence  of  this  sort  can  be  stronger,  or  amount 
to  more.  The  witnesses  who  have  been  examined,  in  proof  of  these 
special  averments,  have  given  it  as  their  opinion,  quasi  uno  ore^  1st, 
that  the  subscriptions  to  fiie  wiH  propounded,  are  not  of  the  hand-writ- 
ing of  the  deceased;  a  number  of  whose  genuine  signatures  were  sub- 
mitted to  them,  at  the  time  of  their  examination,  for  the  purpose  of 
being  compared  with  those  in  dispute;  2dly,  that  they  are  written  in  a 
feigned,  and  not  in  a  natural  hand;  3dly,  that  they  are  of  the  proper 
hand-writing  of  Mr.  John  Saph. 

The  persons  who  speak  to  these  several  particulars(d),  are  persons  of 
skill,  persons  whose  profession,  I  may  almost  say  that  it  is,  to  examine 
hand-writing,  critically,  in  order  to  the  detection  of  forgery.  In  cases 
where  witnesses  of  this  description  entertain  difierent  opinions,  they 
may  so  neutralize  each  other,  that  their  evidence,  as  taken  altogether,  is 
good  for  nothing.  But  that  is  not  the  case  here.  These  witnesses  all 
give  their  opinion  as  to  each  of  these  several  particulars;  some  indeed 
with  greater,  and  some  with  less  confidence,  but  they  all  give  it  one 
way.  As  to  one  particular,  namely,  as  to  these  signatures  being  in  a 
feigned,  and  not  in  a  natural  hand,  they  all  speak,  without  the  slightest 
hesitation,  and  with  the  fullest  confidence.  They  say  that,  acting  with 
all  caution,  where  they  entertain  any  doubts,  they  either  state  those 
doubts,  or  decline  giving  an  opinion,  altogether.  HerCj  as  to  this  par- 
ticular, they  neither  state  any  doubts,  nor  are  backward  in  drawing  their 
conclusions — conclusions  in  which,  in  substance,  they  all  agree. 

There  certainly  is  a  very  considerable  likeness,  to  a  common  ob- 
server, between  the  deceased's  alleged  signatures  to  the  will  propounded, 
and  his  admitted  signature  to  the  prior  will  of  October,  1818;  from 

(fl)  See  Beaumont  v.  Perkins,  1  Phillimore,  78. 

ib)  The  witnesses  examined  upon  these  allegations  were  Joseph  Hume,  Esq. 
Inspector  of  Franks  at  the  General  Post  Office ;  Mr.  John  Richard  Taylor,  In- 
spector of  Franks  at  the  General  Post  Office;  and  Mr.  William  Henry  Nelson, 
a  clerk  in  the  Power  of  Attorney  Office  at  the  Bank  of  England. 
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which  last,  by  the  way,  the  first  of  the  two,  if  noi  those  of  the  deceased 
himself,  most  probably  were  copied.  At  the  same  time  there  is  one 
feature  of  dissimilarity,  which,  as  it  is  noticed  by  all  the  witnesses,  the 
Court  will  briefly  advert  to — I  mean,  the  dissimilitude  between  the  final 
<<t's"  in  the  deceased's  name  of  <<  Harcourt,''  in  the  genuine  and  dis- 
puted subscriptions.  In  every  admitted  signature,  the  "t"  is  made 
without  carrying  the  pen  back  behind  the  perpendicular  line,  and  then 
crossing  it.  In  every  disputed  one,  it  is  made  by  carrying  back  the 
pen  behind  the  down  stroke,  and  then  crossing  it,  with  a  loop.  This, 
in  itself,  is  a  strong  circumstance,  of  the  kindy  and  will  appear  more  so, 
when  I  add,  that  in  every  admitted  signature,  of  which  there  are  seve- 
ral, of  the  deceased's  name  4y  Mr.  John  Saph,  the  final  *^t"  in  Hard- 
court is  made  in  the  same  way  in  which  it  is,  in  the  disputed  signatures 
to  the  alleged  will. 

Upon  the  whole,  I  am  bound  to  pronounce^  that  the  party  setting  up 
this  will,  has  failed  to  establish  its  authenticity;  and  I  think  that  i  am 
also  bound,  as  well  in  justice  to  the  other  party,  as  by  way  of  general 
example,  under  all  the  circumstances  of  this  case,  to  condemn  her  in 
the  costs  of  the  present  suit 


TROWER  and  SMEDLEY  v.  COX.— p.  219. 

* 
The  attomies  of  an  executrix  having  withdrawn  from  the  suit,  after  propound* 
ing  an  alleged  will,  and  suffered  a  next  of  kin  to  take  administration,  held,  un- 
der the  circumatancea,  not  to  bar  that  executrix,  from  calling  upon  the  next 
of  kin  to  bring  in  the  administration,  and  re-propounding  the  alleged  will. 

This  was  a  cause  or  business  of  citing  Frances  Charlotte  Cox,  wife  of 
Robert  Albion  Cox,  to  bring  into,  and  leave  in,  the  registry  of  this 
Court,  letters  of  administration  (with  the  last  will  and  testament  annex- 
ed, bearing  date  the  5th  day  of  February,  1794)  of  the  coods  of  Francis 
Newman,  deceased,  thentofore  committed  and  granted  to  her,  as  the 
natural  and  lawful  daughter  of  the  said  deceased;  and  to  show  cause  why 
the  same  should  not  be  revoked,  and  declared  null  and  void,  as  unduly 
obtained;  and  why  letters  of  administration  (with  the  last  will  and  tes- 
tament annexed,  bearine  date  the  26th  day  of  September,  1817,  with 
two  codicils  annexed)  oi  the  goods  of  the  said  deceased,  should  not  be 
committed  and  granted  to  Robert  Trower  and  Francis  Smedley,  as  the 
lawful  attomies  of  Elizabeth  Hannah  Friers,  otherwise  Elizabeth  New- 
man, the  sole  executrix,  and  residuary  legatee  during  her  single  life, 
named  in  the  said  will. 

An  appearance  was  given  for  the  party  cited,  under  protest;  and  an  act 
on  petition  was  entered  into. 

In  this  act  it  was  (in  substance)  alleged  for  the  party  cited,  that 
<<  Francis  Newman  died  in  the  month  of  March,  1818,  having  first  made 
and  executed  his  last  will,  bearing  date  5th  February,  1794;  and  thereof 
appointed  certain  executors,  all  of  whom,  with  the  exception  of  James 
Meddowcroft,  died  in  the  testator's  life-time;  and  having,  in  and  by  his 
said  will,  given  and  bequeathed  the  residue  of  his  estate  and  effects  to  his 
reputed  son  Elizabeth  Francis  Geo^^ge  Newman,  who  also  died  in  the 
te-'tator's  life-time;  whereby  such  bequestof  the  residue  became  lapsed: — 
that  in  the  month  of  February,  1820,  a  citation  issued  under  the  seal  of 
this  Court,  at  the  instance  of  Frances  Charlotte  Cox,  the  natural  and  law- 
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fill  daoghter  of  the  deceased,  against  James  Meddowcroft,  the  surviving 
executor,  to  bring  in  and  take  probate  of,  the  said  will:  otherwise,  to 
show  cause  why  administration,  with  the  said  will  annexed,  should  not 
be  committed  and  granted  to  the  party  proceeding-: — that  the  executor  ap- 
peared to  that  decree,  and  brought  in  the  will,  but  declined  taking  pro- 
bate; whereupon,  the  usual  steps  were  had  and  letters  of  administration, 
^th  the  said  will  annexed,  were  a&(m/  to  be  decreed  to  the  said  Frances 
Charlotte  Cox,  to  wit,  on  the  Sd  of  May,  1820,  when  a  proctor  inter- 
vened for  Robert  Trower  and  Francis  Smedley,  as  attornies  of  Elizabeth 
Hannah  Friers,  otherwise  Newman,  alleging  her  to  be  sole  executrix  of 
the  last  will  and  testament  of  the  said  Francis  Newman,  bearing  date  the 
26th  of  September,  1817,  with  the  two  codicils: — thaty  upon  this  inter- 
Tention,  the  cause  assumed  a  regular  shape,  and  was  proceeded  in  by  the 
said  attornies  on  behalf  of  their  principal,  up  to  giving  in  an  allegation 
propounding  the  said  last  will  and  codicils;  when,  on  the  caveat  day  after 
Trinity  Term,  to  wit,  on  the  5th  of  September,  1820,  the  proctor  for 
the  said  attornies  declared  that  he  proceeded  no  further  in  the  said 
cause — upon  which  letters  of  administration  with  ^e  will  of  February, 
1794,  annexed  were  decreed  to  the  said  Frances  Charlotte  Cox,  and  passed 
the  seal,  accordingly,  on  the  12th  day  of  the  month."  And  it  was  sub- 
mitted for  the  party  cited,  ^<  that  the  said  Robert  Trower,  and  Francis 
Smedley,  under  the  circumstances  above  set  forth,  were  not  entitled 
again  to  set  up  the  said  pretended  will  of  the  said  Francis  Newman, 
bearing  date  the  26th  day  of  September,  1817,  as  his  true  las^  will  and  tes- 
tament; and,  consequently,  that  she  was  not  bound  to  appear,  absolutely, 
to  the  citation  taken  out  in  the  cause." 

To  this  it  was  replied,  onbehalf  of  the  parties  proceeding,  Ma^"  Rob- 
ert Trower  and  Francis  Smedley  (the  said  parties)  who  had  been  pre- 
viously concerned  as  solicitors  for  Francis  Newman,  the  party  deceased 
in  the  cause,  having  received  from  America  an  official  copy  of  the  last 
will  of  the  deceased,  bearing  date  the  26th  of  September,  1817,  and  the 
said  codicils  bearing  date  on  the  SOth  of  September,  in  the  said  year,  on 
or  about  the  28th  day  of  December,  1818,  they^ave  intimation  thereof 
to  Robert  Albion  Cox,  the  husband  of  the  said  Frances  Charlotte  Cox, 
the  daughter  of  the  said  deceased,  and  furnished  him  with  a  copy  thereof: — 
/Ao/,  on  the  3d  day  of  February  following,  they  forwarded  to  America 
s  special  power  of  attorney,  to  be  executed  by  the  executrix  named  in 
the  said  will,  authorizing  them  to  prove  the  same,  and  also,  to  proceed 
in  a  chancery  suit,  wherein  the  deceased  had  been  plaintiff,  they  having 
been  previously  concerned  for  the  said  deceased  in  such  suit:  that,  in 
the  month  of  March  following,  they  received  a  power  of  attorney,  duly 
executed  by  the  said  executrix,  fully  authorizing  them  to  act  in  her  be- 
half in  respeet  of  the  said  will,  but,  ottierwise,  varying  from  the  power 
of  attomev  sent  out  as  aforesaid,  and  containing  clauses,  objectionable  to 
the  said  Robert  Trower  and  Francis  Smedley,  as  with  respect  to  the 
conduct  of  the  said  chancery  suit: — that  the  said  Trower  and  Smedley 
thereupon  wrote  to  the  said  executrix,  stating  to  her  that  they  should  de- 
cline acting  under  the  said  power  of  attorney,  and  urging  her  to  send  over 
a  new  power  of  attorney,  in  the  form  previously  forwarded  to  her;  and  fur- 
ther intimatins  that  in  the  mean  time,  should  it  be  necessary,  they  would 
produce  the  said  will  and  codicils,  and  leave  it  to  be  dealt  with  at  the  dis- 
cretion of  this  Court,  until  such  power  of  attorney,  without  the  said  ob- 
jectionable clauses,  was  received  by  them: — that,  shortly  after,  the  pro- 
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ceedings,  hereinbefore  mentioned,  to  obtain  a  representation  to  the  said 
deceased,  having  come  to  the  knowledge  of  the  said  Trower  and  Smed* 
ley,  they  did  intervene  and  act  in  the  said  proceedings,  as  stated  on  be- 
half of  tie  party  cited;  fully  expecting  the  receipt  of  a  satisfactory  power 
of  attorney  in  the  course,  and  during  the  pending,  thereof;  but  that  hay- 
ing repeatedly  addressed  letters  to  the  said  executrix,  requesting  the  trans- 
mission of  the  said  power  of  attorney,  which  produced  no  reply;  and  hav- 
ing been  repeatedly  and  solemnly  assured,  by  the  said  Robert  Albion 
Cox,  that  he  could  prove  the  said  will  and  codicils  to  be  a  forgery,  and 
that  he  should  oppose  the  same,  in  every  way;  and  having  no  funds  in 
hand  to  defray  the  expenses  of  the  suit;  they  did  authorize  a  proctor  to 
declare,  that  they  proceeded  no  further,  as  aforesaid;  that  the  said  Trow- 
er and  Smedley,  however,  have  since  received  a  satisfactory  power  of 
attorney,  as  well  as  divers  letters  from  the  said  executrix,  expressive  of  her 
anxious  wishes  that  they  should  proceed  in  proof  of  the  will  of  Septem- 
ber, 1817,  in  her  behalf;  in  consequence  whereof  they  instructed  a  proc- 
tor to  procure  the  decree  or  citation  in  this  cause  to  issue: — that,  sub- 
sequent to  the  return  of  the  said  decree,  they  have  received  a  further  let- 
ter from  their  said  principal,  stating,  that  Elizabeth  Francis  Ceorge  New- 
man, to  whom  the  residue  of  the  deceased's  estate  was  bequeathed  by  the 
will  of  February,  1 794,  and  who  was  alleged,  and  sworn,  by  the  said  Fran- 
cis Charlotte  Cox,  to  have  died  in  the  said  deceased's  life-time,  is  now  liv- 
ing and  is  one  of  the  legatees  named  in  the  will  of  1S17,  by  the  names  of 
Francis  Newman  only: — lastly,  that  the  amount  of  property  of  the  de- 
ceased expected  to  be  realized  under  a  grant  of  administration,  is  8000/. 
although  the  goods  of  the  deceased,  in  order  to  the  former  grant,  were 
stated  and  sworn  not  to  amount  to  100/."  Under  these  circumstances, 
it  was  submitted,  that  the  Court  would  over-rule  the  protest,  and  direct 
an  absolute  appearance. 

Judgment. 

Sir  John  Nicholl. 

Frances  Charlotte  Cox  (heretofore  Newman)  the  party  cited  in  this 
cause,  is  the  natural  and  lawful  daughter  of  Francis  Newman,  deceased; 
and,  as  such,  is  administratrix  of  the  deceased,  with  a  will  annexed, 
dated  in  February,  1794,  and  executed  in  this  country.  The  deceased 
afterwards  went  to  America,  where  he  died  in  March,  1818,  leaving  there 
a  wife,  or  rather  a  female  with  whom  he  had  cohabited  as  a  wife;  and  a 
numerous  family,  consisting  of  four  sons  and  three  daughters. 

In  the  month  of  February,  1820,  a  citation  issued  under  seal  of  this 
Court,  against  Mr.  Meddowcroft,  the  sole  surviving  executor  of  the  will 
of  February,  1794,  at  the  instance  of  Frances  Charlotte  Cox,  asserting 
herself  to  be  interested  in  the  lapsed  residue  of*  the  deceased's  estate 
given  by  that  will  to  his  reputed  son,  whom  she  alleged  to  have  died  in 
the  testator's  life-time.  The  sole  object  of  that  proceeding  was,  that  the 
party  instituting  it  might  obtain  letters  of  administration  of  the  deceased's 
effects,  with  the  toill  of  1794  annexed^  in  the  event  of  the  executor  de- 
clining to  take  probate;  and  it  had  no  reference  whatever,  ostensibly  at 
least  J  in  its  origin,  to  any  subsequent  will  of  the  deceased.  In  the  course 
of  that  proceeding,  however,  Messrs.  Trower  and  Smedley,  (parties  in 
the  present  suit)  intervened,  at  attornies  for  Elizabeth  HannaJi  Friers, 
otherwise  Newman,  asserting  her  to  be  the  sole  executrix  of  a  subsequent 
will  of  the  deceased,  dated  in  September,  1^17,  and  praying  letters  of 
administration  with  this  subsequent  will  annexed,  to  be  granted  to  them 
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in  her  behalf.  After  propounding  this  latter  will^  however,  and  giving 
an  allegation,  they  withdrew  from  the  suit  in  which  they  had  so  inter- 
vened, declaring  they  '^proceeded  no  further f^  upon  which,  letters  of 
administration,  with  the  will  of  1794  annexed,  were  decreed  to  Mrs. 
Cox  without  opposition,  in  common  form.  The  question  is,  whether 
the  executrix  is  so  barred  by  her  attorneys  having  withdrawn  from  the 
former  proceeding  in  the  manner  which  I  have  described,  as  not  to  be 
entitled  to  call  upon  Mrs.  Cox,  to  the  effect  of  the  present  decree. 

Now,  under  the  circumstances  stated  in  this  act  on  petition,  on  the  one 
side,  and  on  the  other,  I  am  not  disposed  to  hold,  that  the  party  proceeding 
is  so  barred,  or  that  the  party  cited  is  exonerated  from  the  obligation  of  an 
absolute  appearance.  The  suit  here,  in  1820,  was  commenced  against 
the  executor  of  the  prior  will,  and  not  against  the  executrix  of  the  alleged 
subsequent  one;  nor  involved  any  call  upon  her  to  set  up  the  validity  of 
that  instrument  It  is  true,  indeed,  that  she  intervened  in  the  suit,  and 
propounded  that  instrument  for  herself,  by  her  attomies;  and  that  letters 
of  administration,  with  the  one  will  annexed,  were  decreed  to  Mrs.  Cox, 
only  upon  their  declining  to  proceed  to  proof,  in  solemn  form  of  law, 
of  the  other.  But  it  must  be  remembered,  at  the  same  time,  that  there 
has  still  been  no  sentence,  either  for,  or  against,  the  validity  of  either 
will;  and,  although,  in  ordinary  cases,  where  the  parties,  being  present, 
declare  they  proceed  no  further,  or  duly  authorize  a  practitioner  to  take 
that  step  for  them,  the  Court,  as  far  as  it  leeally  can,  will  hold  them 
bound;  yet,  it  would  be  unjust,  and  inequitable,  not  to  make  great  al- 
lowance in  this  respect  for  a  case,  circumstanced  as  the  present  is,  for  a 
variety  of  reasons.  For  here,  in  the  first  place,  the  party  principal  is 
abroad — ^is  resident  in  a  foreign,  and  distant  country — a  circumstance, 
which,  aloncj  would  induce  the  Court  to  distinguish  this  from  ah  ordi- 
nary case.  But,  secondly,  and  principally,  on  what  grounds  did  Messrs. 
Trower  and  Smedley  proceed  in  withdrawing  from  the  former  suit? 
Was  it  under  any  special  authority  to  that  effect,  communicated  to  them 
(under  any  misapprehension  even)  by  their  principal  ?  No  such  thing. 
It  proceeded,  as  they  allege  and  depose,  upon  quite  different  grounds. 
Upon  the  insufficiency  of  their  funds — ^upon  their  unwillingness  to  act 
under  their  power  of  attorney  (now  rectified  in  that  respect)  but  which, 
it  seems,  then  contained  some  obnoxious  clauses — and,  lastly,  upon  the 
"  repeated  and  solemn''  assurances  of  Mr.  Cox,  the  husband  of  the  party 
proceeding,  (somewhat  too  hastily,  perhaps,  confided  in,  on  their  parts,) 
that,  "he  could  prove  the  will  and  codicils"  of  which  their  principal 
asserted  herself  the  executrix,  <^  to  be  a  forgery."  Now  the  attomies 
declining  to  act,  or  being  deterred  from  proceeding,  under  these  cir- 
cumstances, is  not  so  binding,  in  my  judgment,  upon  their  principal,  as 
at  all  to  exclude,  even  her,  from  re-propounding  the  alleged  last  will  un- 
der the  process  now  taken  out 

But  the  question,  in  substance  and  effect,  which  the  Court  has  to  de- 
termine, goes  a  great  deal  further,  being,  not  whether  the  act  of  the  at- 
tomies shall  be  binding,  to  this  extent,  upon  their  principal,  merely,  but, 
also,  whether  it  shall  be  binding,  and  to  a  similar  extent,  upon  all  the 
parties  interested  in  the  bequests  of  this  will.  For,  unless  the  Court 
should  determine  to  have  this  effect,  as  well  as  the  former,  it  would  be 
of  little  avail  to  relieve  Mrs.  Cox  from  the  obligation  of  appearing  to  this 
decree.  But  that  it  has,  or  can  have,  the  effect  of  barring  the  other  par- 
ties entitled  under  it  fron^  putting  in  suit  the  validity  of  the  will — several 
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of  the  parties  so  entitled,  and,  among  them,  the  substituted  universal 
legatee,  being  minors;  all  of  ihem  bemg  resident  abroad;  and  none  of 
them  haying  been  cited,  in  the  course  of  the  prior  proceeding,  either  in 
form,  or  in  fact — is,  I  apprehend,  a  proposition  that  can  hardly  be,  seri- 
ously, contended  for.  The  asserted  will  of  1817,  has  every  appearance 
of  autlienticity,  as  far  as  I  can  judge  by  inspection  of  the  mere  copy;  it 
is  certified  by  the  register  of  Maryland;  it  was  proved,  recently  after  the 
death  of  the  deceased,  not  merely  on  the  oath  of  the  executrix,  but  on 
the  oaths  (which  it  is  the  custom  to  require  therej  for  the  purpose  of  the 
probate)  of  the  subscribed  witnesses;  ^ere  are  two  codicils  of  a  subse* 
quent  date  to  that  of  the  will;  and  the  instrument  has  every  internal  evi- 
dence of  genuineness,  which  can  be  furnished  by  the  character  of  the 
dispositions  contained  in  it  Still,  however,  it  may  be  a  forgery,  as  Mr. 
Co^  suggests.  I  would  be  understood  only  to  mean  that  it  looks  au- 
thentic, prima  facie.  Now  that  the  Court  should  set  aside  all  this;  and 
should  decree  this  whole  property  (taken,  originally,  as  under  100/.;  but 
which,  it  seems,  may  eventually  be  8000/.  (a))  to  Mrs.  Cox,  away  from 
the  legatees,  merely  because  the  attorneys  of  the  executrix,  under  spe- 
cial circumstances,  withdrew  from  the  former  suit,  would  be  a  depar- 
ture from  all  those  principles  upon  which  this  Court  is  in  the  habit  of 
proceeding,  in  determining  these,  and  similar  cases. 

But,  superadded  to  this,  there  is  a  circumstance  disclosed  in  the  act, 
which  gives  double  weight  and  effect  to  the  considerations  on  which  I 
have  previously  insisted,  and  which  does  not  leave,  in  my  mind,  a  sha- 
dow of  doubt,  as  to  the  propriety  of  directing  an  absolute  appearance. 
The  residuary  legatee  in  the  deceased's  will  of  February,  1794,  was  a 
reputed  son,  described  in  the  will  as  ^^  Elizabeth  Francis  George  New- 
man;" and  it  was  solely  upon  her  allegation  of  his  death  in  the  testator's 
life-time,  that  letters  of  administration  were  granted  to  Mrs.  Cox  at  all; 
she  taking  no  benefit  whatever  under  the  will,  but  in  that  event  It  is. 
now  alleged,  however,  that  this  reputed^-son,  not  only  survived  the  de- 
ceased, but  is  still  living;  and  is  a  legatee  under  the  will  about  to  be 
propounded,  under  the  description  of  "  Francis  Newman"  only.  Why, 
if  this  be  so,  Mrs.  Cox's  administration  is  clearly  voidable;  and  she, 
while  in  possession  of  it,  is  a  mere  trustee  for  the  benefit  of  the  residu- 
ary legatee  under  the  former  will;  independent  of  any  consideration  of 
the  validity  of  the  alleged  latter  testament  It  is  true  that  the  fact  of 
this  reputed  son  having  survived  the  father,  rests  in  allegation  only;  but 
it  is  to  be  remembered  that  so  also  does  that  other  fact,  of  his  death  in 
the  father's  life-time.  For  I  take  Mrs.  Cox's  affidavit,  which  states  that 
event  only  in  general  terms,  and  without  any  specification  of  time  or 
place,  as  proof  only  of  her  information,  and,  of  course,  of  her  belief,  of 
that  event,  and  not  as  proof,  strictly  speaking,  of  that  event  itself. 

Upon  the  whole,  though  Mrs.  Cox  is  entitled  to  be  reimbursed  for 
any  expense  to  which  she  may  have  been  put  in  taking  out  these  letters 
of  administration;  yet,  I  am  clearly  of  opinion,  that  me  executrix,  and 
the  parties  benefitted  under  the  alleged  latter  will,  are  not  barred  by 
any  thing  that  has  hitherto  occurred,  from  putting  it  in  suit;  and,  con- 
sequently, I  over-rule  this  protest,  and  direct  an  absolute  appearance. 

(a)  It  was  said,  in  explanation,  that  the  amount  of  the  effects  was  dependent 
upon  the  issue  of  a  suit  in  Chancery;  and  that  if  it  turned  out  to  be  greater  than 
the  sum  administered  to,  it  was  the  intention  of  the  administratrix  to  amend  the 
admmistration  in  that  respect,  as  directed  by  the  stamp  act 
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Probate  in  common  form  of  certain  '<  instructions"  as  containing  the  last  will  of 
the  deceased,  granted  on  a  special  affidavit — That  probate  called  in,  eight 
years  after,  and  the  executors  put  on  proof  of  the  will  in  solemn  form  of  law. 
This  step  held  to  have  been  taken  by  the  next  of  kin  upon  insufficient 
grounds — ^the  instructions  pronounced  for — and  the  next  of  kin  condemned  in 
costs  from  the  time  of  givmg  in  their  allegation. 

Judgment. 

Sir  John  Nicholl. 

The  party  deceased  in  this  cause  is  John  Moore,  who  died  on  the 
24th  April,  1812.  *  He  had  formerly  been  in  service,  as  a  gentleman's 
coachman;  but  afterwards  took  a  wine  and  liquor  shop  at  the  corner  of 
Goodge  Street,  in  Tottenham  Court  Road,  where  he  died. 

The  deceased,  while  in  service,  had  two  natural  children,  by  different 
mothers;  the  one,  a  daughter,  Betty  White,  of  whom  I  shall  have  occa- 
sion to  speak  presently;  the  other,  a  son,  John  Moore,  who  was  in  the 
naval  service,  and  whose  death  has  occurred  subsequent  to  that  of  the 
deceased  in  this  cause.  He  does  not  appear  to  have  cohabited  with  either 
of  these  women. 

In  1803,  the  deceased  paid  his  addresses  to  a  young  woman  named 
Mary  Hewitt,  then  living  with  her  parents,  in  Oxfordshire;  and  shortly 
after  he  came  to  London,  wrote  to  Hewitt  to  come  up,  as  for  the  pur- 
pose of  being  married  to  him.  With  this  request  she  complied;  and 
they  were  supposed  to  have  been  married,  accordingly.  Whether  a 
marriage  in  fact,  however,  and  still  more,  whether  a  legal  marriage  was 
had  between  the  parties,  is  extremely  doubtful;  at  all  events,  no  legal 
marriage  can  be  proved;  and  the  presumption  is  strongly,  that  none  such 
was  had.  But  from  that  period  to  the  death  of  the  deceased,  they  co- 
habited as  man  and  wife;  acknowledged  each  other  as  such;  and  were 
universally  so  reputed.  The  issue  of  mis  connexion  were  three  child- 
ren, of  whom  two,  a  son  and  a  daughter,  survived  the  deceased,  and,  in- 
deed, are  still  living.  The  deceased  invariably  treated  them  with  the 
greatest  love  and  affection;  and  constantly  acknowledged  them  as  his 
lawful  issue. 

The  deceased,  who,  by  the  assistance  of  his  reputed  wife,  appears  to 
have  been  successful  in  business,  purchased,  in  the  year  1807,  a  house 
in  Tottenham  Court  Road,  held  on  lease  for  a  term  of  which  more  than 
ninety  years  were  then  unexpired;  and  which  is  stated  in  the  answers 
to  be  let  for  165/.  per  annum.  In  1809,  he  purchased  a  piece  of  ground 
in  Alfred  Place,  on  a  similar  lease,  and  built  a  house.  No.  30,  stated  al- 
so, in  the  answers,  to  be  let  for  63/.  per  annum.  In  1811,  he  purchased 
ground  in  Upper  Gower  Street,  upon  which  he  was  building  two  houses 
at  the  time  of  his  death:  they  have  since  been  completed,  and  are  proved 
to  let,  as  above,  at  195/.  12^.  per  annum.  It  is  in  evidence  from  the 
witnesses  on  both  sides,  that  the  deceased  made  frequent  declarations  of 
the  manner  in  which  he  meant  to  dispose  of  these  houses.  He  frequent- 
ly declared  his  intention  to  sive  the  house  in  Tottenham  Court  Road  to 
his  widow;  the  house  in  Alfred  Place  to  his  daughter  Jane;  and  the 
houses  in  Upper  Gower  Street,  to  his  son  Richard,  an  infant  of  two 
years  old  at  the  time  of  his  father's  decease. 

About  a  fortnight  before  the  deceased's  death,  he  traught  a  violent 
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cold,  while  standing  about  in  the  wet  to  purchase  timber  for  his  new 
buildings.  This  produced  an  inflammatory  affection  of  the  chest  and 
lungs,  technically  called  "  peripneumony,"  under  which  the  deceased 
was  evidently  labouring  for  several  days  before  his  death;  and  which 
terminated  his  life,  on  Friday j  the  24th  of  April.  No  apprehension 
whatever  of  the  result  appears  to  have  been  entertained  until  ^e  Monday 
preceding,  when  a  physician.  Dr.  Outram,  was  called  in  for  the  first 
time;  rather,  it  should  seem,  to  satisfy  some  doubts  entertained  by  Mrs. 
Moore  (or  Hewitt),  as  to  whether  the  deceased  were  getting  better,  than 
from  any  thing  in  the  nature  of  actual  alarm  that  he  was  getting  rapidly^ 
worse.  It  is  alleged  that  the  deceased,  on  that  day,  sent  for  a  profes- 
sional gentleman  to  make  his  will,  who  attended,  accordingly,  but  not 
till  the  afternoon  of  the  following  day,  being  Tuesday,  the  21st  of 
April,  when,  it  is  also  alleged  that  he  took  from  the  deceased  instruc- 
tions/or his  toilL  The  purport  of  these  instructions  is  to  dispose  of  the 
leasehold  houses  in  the  manner  which  I  have  already  stated,  in  stating 
the  deceased's  declared  intentions  with  respect  to  the  disposal  of  them. 
They  further  provide,  that  the  expence  of  finishing  the  houses  in  Gower 
Street  shall  be  defrayed  from  the  deceased's  personalty  ;  the  residue  of 
which  shall  "be  for  the  use  and  benefit  of  his  children;"  and  they  ap- 
point the  deceased's  "  wife  Mary  Moore"  (so  termed  in  the  instructions), 
his  brother,  Richard  Moore,  and  a  friend,  Mr.  Joseph  Knight,  his  exe- 
cutors. From  these  instructions,  which  are  alleged  to  have  been  signed 
by  the  deceased  (who  also  inserted  the  date),  and  attested  by  the  solici- 
tor, a  will  was  actually  drawn  up,  which  the  deceased,  however,  was 
prevented  by  death  from  executing. 

Probate  of  the  instructions  so  taken,  as  containing  the  last  will  of 
the  deceased,  was  granted  in  common  form,  upon  a  special  affidavit  of 
the  solicitor,  and  of  Mr.  Hewitt  who  was  present  at  the  giving  of  the  in- 
structions, to  the  subscription  and  date  being  in  the  hand-writing  of  the 
deceased  ;  and  to  the  several  circumstances  in  support  of  them,  of  which 
the  above  may  be  considered  a  general  outline.  It  was  granted  to  all 
three  executors ;  and  the  deceased's  property  sworn  not  to  amount  in 
value  to  10,000/.,  was  administered  under  that  probate,  for  eight  years. 
But  in  the  year  1820,  that  probate  is  called  in,  upon  a  suggestion  that 
the  deceased  was  incapable,  from  delirium  at  the  time  when  the  instruc- 
tions, as  pretended,  were  taken,  of  which  it  was  had  ;  and  the  executors 
are  then,  for  the  first  time,  put  on  proof  of  the  will  in  solemn  form  of 
law. 

This  is  the  history  of  the  case  ;  and,  under  the  circumstances  stated, 
the  presumption  is  strongly  in  favour  of  the  will.  The  burthen  of  prov- 
ing incapacity  rests  with  the  parties  setting  it  up ;  especially  at  this 
distance  of  time.  It  is  said,  indeed,  that  these  parties  had  no  interest 
in  the  question  of  the  deceased's  testacy,  or  intestacy,  until  their  dis- 
covery (stated  to  have  been  made  for  the  first  time,  it  does  not  appear 
by  what  means,  in  the  year  1820)  of  the  nature  of  his  connection  with 
Hewitt ;  being  ignorant,  till  then,  of  the  relation  in  which  they  stood 
to  the  deceased  of  his  legal  next  of  kin.  This  will  justify  them, 
I  admit,  for  not  proceeding  sooner;  if  it  shall  appear,  in  the  end,  that 
they  have  sufficient  grounds  for  proceeding  at  alL  It  is  a  circumstance, 
however,  which  disposes  of  one  only  of  the  numerous  difficulties  attend- 
ing the  case  set  up,  as  in  opposition  to  the  will.  On  the  other  hand, 
I  observe  that  one  of  the  next  of  kin,  now  impugning  the  instructions,  is 
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the  very  brother  who  took  probate  of  them;  and  swore,  consequently, 
to  his  belief  of  their  containing  the  deceased's  tvill,  I  must  presume 
therefore  that  this  brother  had  no  intimation,  at  that  timey  that  the  de- 
ceased was  incapable  when  the  instructions  were  taken.  Yet  he  sayi,  in 
his  answers,  that  "  he  saw  the  deceased  two  or  three  times  every  day, 
from  the  time  of  his  being  taken  ill,  till  his  death/'  It  is  also  in  evi- 
dence, that  he  had  a  daughter  resident  with  the  deceased  through  the 
whole  period  of  his  illness;  a  daughter,  too,  now  deposing  to  the  de- 
ceased's incapacity,  pretty  unreservedly.  Under  these  circumstances, 
had  the  fact  been  such,  how  is  this  brother's  ignorance  of  it  at  that  time, 
which  I  tnitst  presume,  to  be,  even  probably,  accounted  for  ? 

It  should  seem,  indeed,  as  if  the  next  of  kin  were  fully  apprized  of 
these  difficulties;  for  the  suit  has  been  conducted,  on  their  part,  with 
extraordinary  activity.     No  pains  have  been  spared  to  procure  evidence 
against  the  will;  every  legal  means,  at  least,  has  been  resorted  to,  to 
exclude  such  as  might  tend  to  support  it     The  medical  gentlemen  who 
attended  the  deceased  are  ttaice  had  to  the  solicitor's  chambers,  and  in- 
terrogated as  to  their  opinion  of  his  capacity  ;  and  this  eight  years  after 
his  death.     Dr.  Outram  is  apprized  by  one  of  the  relatives,  whom  he 
was  professionally  attending,   a  twelvemonth  before  his  examina- 
tion, what  was  contemplated,  in  consequence  of  their  discovering  that 
the  deceased  was  not  married  to  Hewitt — namely,  ^<  the  setting  aside 
the  deceased's  will,  which,  they  said,  had  been  made  while  the  deceas- 
ed was  delirious."     This  sort  of,  all  but,  tampering  with  witnesses, 
frequently  communicates  a  bias;  and  renders  the  Court  a  little  jealous  as 
to  mere  matters  of  opinion,  deposed  to  from  recollection,  especially  after 
a  long  interval,  by  witnesses,  however  respectable,  upon  whom  it  has 
been  practised.     Again,  if  the  witness  Smith  is  to  be  believed,  applica- 
tions were  made  in  another  quarter,  of  a  still  less  warrantable  description. 
He  deposes  to  having  been  present  with  Edward  Manwaring,  when  a 
Mr.  Barker,  the  solicitor  for  the  next  of  kin,  <*  was  extremely  urgent 
with  him,  the  said  Edward  Manwaring,  to  call  upon  him,  and  told  him, 
in  deponent's  presence  and  hearing,  that  he  was  sorry  the  other  party 
had  got  him  first — that  Mr.  Roberts  could  not  find  out  his  direction — 
t?Lat  if  they  could  have  got  him  first,  they  would  have  managed  to  keep 
him  out  of  the  way  at  all  events,  and  so  to  have  weakened  their  opponent's 
case.     Mr.  Barker  then  asked  Manwaring  if  the  signature  to  the  will 
was  of  the  deceased's  hand- writing;  to  which  Manwaring  replied  that  it 
was  ;  and  that  no  power  on  earth  should  induce  him  to  say  otherwise. 
And  he  said  further,  that  Roberts  knew  it  as  well  as  he,  Manwaring, 
did.     Subsequent  to  this,  several  letters  came  from  Mr.  Barker  to  induce 
Manwaring  to  go  to  him;  and  Manwaring  begged  that  he  might  be  re- 
fused, if  Mr.  Barker  should  call;  and  he  requested  of  the  deponent  to 
go  to  Mr.  Barker,  and  tell  him,  that  he,  Manwaring,  would  not  come  to 
him."     In  justice  to  the  professional  gentleman  employed  fpr  the  next 
of  kin,  the  Court  abstains  from  giving  full  credence  to  this  account;  as 
the  matter  of  the  charge  coming  out  upon  interrogatories  to  Smith,  a 
witness,,  upon  the  allegation,  given  in  support  of  the  character  of  Man- 
waring, no  opportunity  has  been  afibrded  him  of  explaining  or  denying 
it.     Lastly,  four  of  the  seven  witnesses  produced  to  the  testator's  inca- 
pacity are  on  the  very  verge  of  incompetency,  as  being  the  children  of 
parties  entitled  in  distribution;  and,  consequently,  as  having  a  derivative 
interest  in  setting  aside  the  will.     As  to  the  exclusion  of  evidence  ten- 
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dered  by  the  other  party,  witness  the  double  attack  on  Manwaring(a), 
on  his  general  character  and  his  particular  evidence;  arising  too  out  of 
transactions  very  remote  in  point  of  date,  and  quite  unconnected  with  ' 
the  subject  of  the  suit  Witness,  too,  the  objection  to  the  competency 
of  Hannah  Roberts(&),  on  the  score  of  an  interest  in  the  event  of  the 
suit,  acquired  long  subsequent  to  the  death  of  the  testator;  so  that  her 
evidence  in  favour  of  the  will,  now  (in  a  manner)  rejected  by  the  Court, 
would  have  been  unexceptionable,  had  the  question  of  its  validity  been 
gone  into,  recenti  facto.  Witness,  again,  the  objections  urged  to  the 
affidavit  of  Mr.  Moore,  the  solicitor  who  prepared  the  will,  being  intro- 
duced into  the  cause(c).  All  which  I  would  be  understood  to  signify 
by  these  observations,  is,  that  if  parties  choose  to  contest  wills,  under 
such  circumstances,  and  by  such  means,  they  must  be  content  to  do  it 
at  their  own  peril. 

Such  then  is  the  general  character  of  this  proceeding;  and  the  question 
for  the  Court's  determination  is,  whether  these  pretended  instructions 
were  fraudulently  obtained  from  the  deceased  while  in  a  state  of  delirium 
and  incapacity.  I  apprehend  there  is  no  medium:  it  is  not  resolvable 
into  a  case  of  erroneous  impressions,  as  to  the  state  of  the  deceased,  on 
the  part  of  those  privy  to,  and  connected  with  the  transaction.  The  ad- 
verse case,  indeed,  set  up  is,  that  the  transaction,  throughout,  was  bot- 
tomed in  fraud,  and  has  been  sustained  by  perjury.  It  even  appears  that 
suggestions  have  been  thrown  out  oi  forgery;  as  if  the  date  and  signa- 
ture to  the  will  were  not^  as  alleged,  of  the  hand-writing  of  the  deceased. 
This  was  suggested  to  Manwaring,  as  appears  by  the  answers  of  Smith 
to  the  3d  interrogatory,  in  part  recited  above;  and  is  also  suggested  in 
the  answers  of  the  parties  to  the  allegation  propounding  the  will.  And 
the  witness,  Hewitt,  deposes  to  having  been  shown  a  letter  from  a  nc- 

(a)  Vide  page  53,  ante. 

{b)  Hannah  Roberts,  wife  of  John  Roberts,  "was  produced  and  examined  on  the 
part  of  the  executors.  Subsequent  to  her  evidence  being  taken,  an  allegation 
was  given  for  the  next  of  kin,  pleading,  "  thcit  the  paper-writing  propounded, 
purported  to  con  tain  amongst  other  things  a  bequest  in  the  folio  wing  words: — •  I  give 
onto  my  dear  wife,  Mary  Moore,  my  house.  No.  19,  Tottenham  Court  Road,  in 
the  county  of  Middlesex,  for  the  remainder  of  the  term  therein ;' — that  after  the 
death  of  the  deceased  (to  wit)  in  August,  1818,  Mary  Moore  (or  Hewitt,  so  call- 
ing herself)  by  virtue  of  a  certain  indenture,  or  deed  of  gift,  assigned  or  set  over 
the  said  house  and  premises,  No.  219,  TottenTiam  Court  Road,  for  the  remainder 
of  the  term  then  to  come  and  unexpired  therein,  and  all  her  right,  title,  and  in- 
terest therein,  under  and  by  virtue  of  the  said  bequest,  to  certain  persons,  in 
trust  for  her  use  and  benefit,  during  the  term  of  her  natural  life  ;  and  from  and 
after  her  decease  for  the  use  and  benefit  of  her  children,  as  therein  mentioned: 
and  from  and  after  the  respective  deaths  of  her  children,  then  to  and  for  the 
absolute  use  and  benefit  of  Hannah  Roberts  (formerly  Hewitt,  she  being  Mrs, 
Moore's  (or  Hewitt's)  sister)  or  her  assigns."  Consequently  that  she,  the  said 
Hannah  Roberts,  had,  at  the  time  of  her  examination,  a  contingent  interest  in 
the  said  house  and  premises:  by  reason  of  which  she  was  an  incompetent  witness 
as  having  an*  interest  in  the  event  of  the  cause. 

This  allegation  was  admitted,  without  opposition  on  the  part  of  the  executors. 
Upon  the  evidence,  however,  there  was  no  proof  whatever  that  the  witness  had 
any  knowledge  of  the  deed  pleaded  against  her,  at  the  time  of  her  examination; 
on  the  contrary,  there  was  every  reason  to  believe  that  she  was  then  wholly  ig- 
norant of  it.  But  the  proofs  of  this  la.st  not  being  quite  satisfactory,  and  the  • 
counsel  for  the  executors  not  pressing  for  its  reception,  the  evidence  of  Hannah 
Roberts,  under  the  circumstances,  was  taken  as  rejected, 

(0  Vide  note  (a),  page  105,  post. 
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phew  of  the  deceased  to  Mrs.  Browne  (formerly  Moore,  or  Hewitt),  in 
which  he  asserted  '^that  the  deceased's  pretended  will  was  ^  forgery  \ 
that  she,  Browne,  and  Hewitt,  had//^'ure6ilthemselves;  and  that  if  they 
knew  no  better,  he  would  teach  them.'' 

The  circumstances  of  this  case  hardly  require,  perhaps,  a  preliminary 
statement — ^that  where  mental  aberration  is  proved  to  have  shown  itself 
in  the  alleged  testator,  the  degree  of  evidence  necessary  to  substantiate 
any^testamentary  act  depends  greatly  on  the  character  of  the  act  itself. 
If  it  purports  to  give  effect  only  to  probable  intentions,  its  validity  may 
be  established  by  comparatively  slight  evidence.  But  evidence,  very 
different  in  kind,  and  much  weightier  in  degree,  is  requisite  to  the  sup- 
port of  an  act,  which  purports  to  contain  dispositions  contrary  to  the 
testators  probable  intentions,  or  savouring,  in  any  degree,  of  folly  or 
phrensy. 

What  then  are  the  features,  and  what  is  the  character,  of  the  testamen- 
tary act,  set  up  in  the  present  case  ?  It  is  precisely  such  a  disposition  as 
natural  affection  would  dictate.  The  testator  bequeaths  by  it  his  whole 
property,  ifa  equitable  proportions,  to  his  wife  and  children.  If,  in  truth, 
the  mother  of  these  children  were  not  his  lawful  wife,  this  rather  in- 
creases, than  repels,  the  presumption  in  favour  of  the  act  In  addition 
to  natural  affection,  it  rendered  some  measure  of  the  sort  absolutely  in- 
cumbent on  the  deceased,  in  point  of  moral  duty;  as  his  intestacy  in  that 
case  would  have  left  this  mother  and  her  children  wholly  destitute,  and 
unprovided  for.  But  the  conformity  of  these  bequests  with  the  deceased's 
probable  intentions  does  not  rest  upon  their  accordancy  with  natural  af- 
fection, and  moral  duty,  merely;  they  are  conformable  with  the  de- 
ceased's constant  and  repeated  declarations,  spoken  to  by  both  sets  of 
witnesses,  as  to  the  disposition  of  the  major  part  of  his  property,  that 
consisting  of  the  leasehold  houses.  There  is  no  evidence,  indeed,  of  any 
precise  declarations  of  the  deceased  as  to  his  intentions  with  respect  to 
the  residue;  but  to  whom  was  it  probable  that  this  should  be  bequeathed 
but  to  his  children  ? 

Now  the  presumptions  in  favour  of  a  will  of  this  description  are  strbng, 
and  it  is  capable  of  being  supported,  according  to  what  I  have  already 
observed,  on  comparatively  slight  evidence.  What  the  evidence  ten- 
dered in  support  of  this  instrument  actually  is,  shall  be  considered  pre- 
sently. I  shall  first,  however,  proceed  to  state  and  examine  the  proofs 
adduced  of  the  testator's  alleged  general  incapacity,  at  and  about  the 
time  when  the  instructions  were  taken. 

Experience  in  this  Court  teaches  us,  that  evidence  upon  questions  of 
capacity  is  almost  always  contradictory.  The  obvious  grounds  of  con- 
flicting evidence  upon  these  questions  are,  that  evidence  of  capacity  is, 
commonly,  evidence  of  opinion  merely;  that  of  the  jvitnesses,  no  two, 
possibly,  have  seen  the  party  whose  state  is  deposed  to,  at  precisely  the 
same  time,  and  under  precisely  the  same  circumstances;  and  that  each 
again  of  the  several  witnesses,  however  numerous,  measures,  possibly, 
testamentary  capacity  by  his  own  particular  standard.  These  sources  of 
discrepancy,  and  many  more  might  be  enumerated,  are  common  to  all 
cases  of  this  description.  In  the  present  case,  however,  there  is  an  ad- 
ditional source,  namely,  the  remoteness  of  the  transaction  to  which  the 
witnesses  are  called  to  depose — ^a  circumstance  sufficient,  in  itself,  to  ac- 
count for  a  no  inconsiderable  degree  of  contrariety  of  evidence,  even 
where  the  witnesses  have  to  speak  Xxifouits  merely,  and  not  to  opinions 
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formed,  and  inferences  built,  upon  facts  of  which  most  of  the  evidence 
commonly  furnished  on  questions  of  capacity,  as  already  observed,  is 
made  up.  If  the  Court  therefore,  on  questions  of  capacity,  generally, 
is  accustomed  to  rely  but  little  on  such  evidence,  so  far  as  it  is  that  of 
mere  opinion;  but  to  form  its  own  judgment  from  the  facts,  and  the 
conduct  of  the  parties  ai  the  time;  it  becomes  it  to  do  so,  more  pecu- 
liarly, in  the  present  instance,  where  much  of  the  evidence  not  merely 
consists  of  opinions,  but  of  opinions,  delivered  long  subsequently  to  the 
transactions  which  they  profess  to  have  suggested  them — ^upon  loose 
recollections,  too,  and  in  some  instances,  after  repeated  discussions  of  the 
subject-matter  with  interested  parties. 

The  witnesses  examined  in  support  of  the  deceased's  incapacity  on  the 
day  when  the  instructions  were  taken  are  three  nieces,  and  a  nephew  of 
the  deceased — ^Betty  White,  his  natural  dau  fighter — and  Doctors  Outram 
and  Pearson,  Of  these,  the  deposition  of  White,  the  fifth  witness,  must 
be  taken  with  some  abatement  of  the  credit  which  might  otherwise  be 
due  to  it;  she  having  died  before  she  had  been  repeated^  or  examined 
upon  the  interrogatories  of  the  adverse  parties,  (a) 

Now  of  these  nieces  and  the  nephew,  and  White,  the  natural  daughter, 
it  is  extremely  diflScult  to  reconcile  the  evidence,  even  taking  into  the 
account  all  the  grounds  of  discrepancy  which  I  have  just  stated.  Some 
of  them  say  that  the  deceased  was  so  violent  as  to  be  obliged  to  be  held; 
others  represent  him  as  tranquil  and  quiescent,  which  last  is  the  cha- 
racter ascribed  to  his  disorder  by  Dr.  Pearson.  Some  fix  the  commence- 
ment of  his  delirium  on  the  Monday  or  earlier;  one,  indeed,  as  early  as 
a  fortnight  before  his  death;  others  observed  no  symptoms  of  wandering 
till  the  Tuesday,  and  then  only  slight  ones.  All  agree,  however,  that 
the  deceased's  delirium  was  not  continuous  but  intermittent;  that  he  was 
not,  at  once,  plunged  into  a  state  of  derangement  from  which  he  never 
recovered,  but  that  this  was  slight  at  first,  and  crew  worse  latterly,  jt?an 
passu  with  the  disorder  that  produced  it  And  this,  I  apprehend,  is  the 
natural  course  of  the  thing  where  delirium  is  not  the  primary  disorder — 
where  the  seat  of  that  is  the  chest  or  stomach,  and  the  head  is  only  af- 
fected collaterally. 

In  estimating,  however,  the  general  result  of  this  evidence,  the  utmost 
length  which  the  Court  could  go  would  be  to  hold,  that  some  degree  of 
wandering  had  began,  occasionally,  to  show  itself  in  the  deceased,  as 
early  as  the  night  of  the  20th,  or  the  morning  of  the  21st.     But  this 

(a)  Betty  White,  the  deceasecrs  natural  daughter,  wsTs  produced  and  examined, 
in  chief,  on  the  allegation  given  in  behalf  of  the  next  of  kin.  The  examiner  re- 
duced her  deposition  into  writing,  and  afterwards  read  the  same  over  to  her,  and 
she  declared  the  same  to  be  true;  but  did  not  sign  it.  The  examiner,  being  un- 
able to  proceed  at  that  time,  desired  her  to  attend  on  a  subsequent  day.  Pre- 
vious to  this,  however,  the  witness  was  seized  with  a  sudden  and  violent  illness, 
which  occasioned  her  death  in  t  woor  three  days,  before  her  dei)osition  was  signed, 
and  before  she  had  been  repeated,  or  examined  on  the  interrogatories  of  the  ad- 
verse party.  'I'hese  facts  were  pleaded  in  an  allegation  offered  for  the  purpose 
of  inducing  the  Court  to  receive  her  deposition  so,  in  part,  taken;  and  being  proved 
by  the  depositions  of  five  witnesses  (one  of  whom  was  the  examiner)  it  was  re- 
ceived accordingly,  with  some  deductions,  however,  from  the  credit  due  to  it,  as 
stated  in  the  text,  proceeding  on  the  supposition  that  the  crose-examination  might 
/;ai^e  discredited  the  witness.  See  Hill  v.  Bnlkeley,  1  Phillimore,  280.  The  de- 
position of  the  witness  in  that  case  was  one  step  nearer  completion,  as  being  ac- 
tually signed ;  the  single  material  point  in  which  it  differed  from  the  deposition  of 
White,  in  the  present  case. 
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evidence,  even  as  fortified  by  that  of  Dr.  Outram  and  Dr.  Pearson,  by- 
no  means  excludes  proof  of  capacity;  or  renders  it,  in  the  slightest  de- 
gree, improbable,  that  the  deceased  should  have  been  in  the  perfect  pos- 
session of  his  intellects,  for  a  sufficient  interval  to  perform  the  testamen- 
tary act  now  under  discussion.  Dr.  Outram  only  speaks  to  ^'  restless- 
ness and  excitement"  on  the  2 1st,  and  an  "evident  aberration  of  mind;" 
he  expressly  deposes  that  the  deceased  was  7^)t  in  a  state  of  total  de- 
rangement;" and  that,  in  spite  of  ^^  a  marked  confusion  of  intellect,"  he 
could  answer  questions  put  him,  sensibly  and  rationally.  Is  there  any 
thing  in  all  this,  I  may  ask,  which  negatives  the  probability  that  the  de- 
ceased might  not  merely  answer  questions  sensibly  and  rationally,  but 
possess  full  testamentary  capacity  for  the  period  which  this  transaction 
would  occupy  ?  The  length  of  time  during  which  a  patient  in  this  state 
continues  rational,  when  roused  from  torpor  or  delirium,,  commonly  de- 
pends on  the  degree  of  excitement,  and  the  degree  of  interest,  by  which 
he  is  roused:  and  the  same  patient  who  instanUy  relapses,  after  answer- 
ing, regionally f  the  common-place  queries  of  a  servant  or  medical  at- 
tendant, into  wandering  or  delusion,  may  be  stimulated,  by  any  matter 
of  great  interest,  into  the  active  exertion  of  a  much  greater  portion  of 
intellect,  for  a  much  greater  length  of  time. 

Upon  the  evidence  of  these  witnesses  I  shall  only  further  observe, 
that  there  are  certain  admitted  facts  in  the  case  which  are  hardly  con- 
sistent, with  what  must  have  been  the  opinion  of  those  about  him  at  the 
timCy  if  the  deceased's  state  and  condition  on  the  20th  and  21st  had 
really  been  such  as  they  now  describe  it  Dr.  Outram  is  not  called  in 
till  the  20th;  and  then,  as  it  should  seem,  from  no  great  alarm  entertained 
on  their  parts.  The  witness,  John  Roberts,  deposes,  "  that  the  de- 
ceased was  ill  about  a  fortnight  before  his  death,  as  he  the  deponent  best 
recollects:  he  was  for  some  time  attended  by  Mr.  Thomas,  a  surgeon, 
who  said  he  was  getting  better;  but  the  said  Mary  Hewitt,  who  lived 
with  the  deceased  as  his  wife,  thinking  Mr.  Thomas  not  altogether 
right  about  it,  sent  the  deponent  to  make  some  inquiries,  &c. ;"  which, 
in  short,  terminated  in  the  introduction  of  Dr.  Outram.  The  deponent 
**  was  not  present  when  Dr.  Outram  saw  the  deceased:  he  was  tiien  in 
a  small  parlour  behind  the  bar."  Hewett  deposes  to  having  gone,  on 
the  morning  of  that  day,  to  Camden  Town,  "  to  take  a  lodging  for  the 
deceased  to  be  removed  to;  but  when  he  returned,  after  engaging  a  room. 
Dr.  Outram,  whose  first  visit  had  been  paid  in  this  interval,  said,  that 
he  could  not  be  removed  before  Friday j  when  he  would  determine  about 
it"  It  is  not  till  Thursday  nighty  I  observe,  that  Dr.  Pearson  is  called 
in  to  consultation;  and  this,  and  the  merely /?05//?anin^  the  deceased's 
removal,  satisfies  my  mind  that  Dr.  Outram  did  not,  at  the  timej  think 
him  in  that  imminent  danger  on  the  20th,  which  he  now  conceives  him- 
self to  have  thought  him  in,  at  his  first  visit  Dr.  Outram  expressly  de- 
poses, that  "  the  persons  about  the  deceased  had  very  erroneous  notions 
upon  the  subject,  having  no  adequate  idea,  if  any  apprehension  at  all,  of 
the  danger  he  was  in. "  This  could  hardly  have  been,  had  the  deceased's 
state,  at  that  time,  been  such  as  the  witnesses  upon  the  part  of  the  next 
of  kin  would  now  represent  it  Dr.  Pearson  did  not  see  the  deceased 
till  the  evening  of  the  23d,  when  he  was  in  extremis^  having  actually 
died  on  the  24th.  His  evidence  proves  no  fact  \  and  his  state  and  con- 
dition on  tlie  evening  of  the  23d,  tlie  day  preceding  his  decease,  furnishes, 
to  my .  apprehension,  very  imperfect  grounds  for  an  opinion  even,  of 
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what  it  was,  especially  in  point  of  mental  capacity,  in  the  afternoon  of 
the  21st 

To  the  evidence  of  these  witnesses,  with  the  exception  of  Doctors 
Pearson  and  Outram,  as  to  the  deceased's  capacity,  so  far  as  it  goes  to 
mere  opiniaUy  the  Court  is  disposed,  for  reasons  already  stated,  to  pay 
but  little  respect  But  the  mere  opinions  of  professional  men  of  eminence, 
can,  by  no  means,  be  passed  over  with  similar  inattention. 

Now  Dr.  Outram  certainly  deposes,  that  "when  he  saw  the  deceased 
on  the  21st  day  of  April,  the  deceased  was  noty  in  his  the  deponent's 
opinion,  in  a  state  of  sound  mind,  memory,  and  understanding,  or  ca- 
paple  of  doing  any  act  requiring  the  exercise  of  thought,  judgment,  and 
reflection."  The  length  of  Dr.  Outram's  visit  on  that  day,  I  should  ob- 
serve, did  not  exceed  "a  quarter  of  an  hour,  or  twenty  minutes:"  and 
whether  his  incapacity  during,  and  through,  the  whole  day,  is  a  matter 
of  fair  inference  from  his  incapacity,  admitting  him,  for  argument's  sake, 
to  have  been  incapable,  during  that  small  portion  of  it,  may,  under  the 
circumstances,  be  justly  doubted.  Dr.  Outram's  opinion,  however,  is, 
to  some  extent  J  that  of  Dr.  Pearson,  who  says,  <nhat  he  cannot  depose 
to  the  state  of  the  deceased  on  the  21st  day  of  April  aforesaid;  for  the  de- 
ponent did  not  see  him  at  all  on  that  day.  But  the  deponent  saith,  that 
the  deceased's  coifiplaint  did  not  appear  to  be  of  that  acute  peripneumonic 
nature,  which  sometimes  attacks  persons  in  good  health  suddenly  \  but 
it  appeared  to  be  of  that  kind  which  had  been  preceded  by  inflammation : 
and  it  would  be  out  of  the  ordinary  course  of  that  complaint,  and  so  much 
so  as  to  make  it  extremely  improbable,  that  the  deceased  should  have 
been  free  from  wandering  and  mental  affection  on  a  day  so  shortly  be- 
fore the  deponent  saw  him,  as  the  21st  day  of  that  month,  the  deponent 
having  seen  him  on  the  23d.  The  deponent  considers  it  to  be  highly 
improbable  that  the  deceased  should  have  been  of  sound  mind  on  the 
21st  day  of  April  aforesaid."  .  To  the  opinions  of  these  gentlemen,  had 
they  been  examined  recenti  factOy  the  Court  must  have  deferred  very 
considerably,  though  opinions  merely;  but  it  is  by  no  means  disposed  to 
place  the  same  confidence  in  them,  delivered  eight  years  subsequent  to 
the  facts  upon  which  they  are  founded.  Dr.  Outram,  indeed,  speaks 
from  "  memoranda^^  opposite  the  deceased's  name  in  his  "  book;^^  but 
he  does  not  tell  us  how  these  memoranda  were  made, — whether  the 
symptoms  of  each  day  were  noted  upon  that  day,  or  whether  the  whole 
was  put  down  together,  as  it  might  have  been,  after  the  deceased's  death, 
in  support,  possibly,  of  his  hypothesis  (with  which  the  Court  does  not 
presume  to  interfere),  relative  to  the  nature  of  his  patient's  disorder, 
which  the  result  confirmed. 

I  am  of  opinion,  therefore,  that  the  whole  of  this  evidence,  I  mean 
the  evidence  of  these  nieces  and  the  nephew  taken  in  conjunction  with 
that  of  Doctors  Pearson  and  Outram,  not  only  does  not  exclude  proof  of 
testamentary  capacity  when  these  instructions  were  taken;  but  that  it 
does  not  even  oppose  any  thing  in  the  shape  of  antecedent  incredibility 
to  the  evidence  of  such  capacity  at  that  time,  which  may  be  furnished 
by  the  other  party. 

What  then,  on  the  other  hand,  are  the  direct  proofs  of  capacity  in 
the  deceased,  when  these  instructions  were  taken;  and  what  are  the  in- 
ferences in  support  of  those  proofs,  fairly  dcducible  from  the  facts  of  the 
cause,  and  the  conduct  of  the  parties  at  the  time  ? 

In  the  first  place,  then,  it  is  admitted,  that  the  person  sent  for  to  make 
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the  deceased's  will  (whether  at  the  suggestion  of  Dr.  Outram  or  not,  is 
not  very  material)  was  Mr.  Moore,  a  solicitor  well  acquainted  with  the 
deceased,  and  long  employed  by  him  in  that  capacity.  It  is  admitted, 
too,  that  his  services  were  invoked  as  for  that  express  purpose;  and  with- 
out, as  it  appears,  any  shadow  of  clandestinity.  How  utterly  inconsistent 
is  this  with  the  case  now  set  up  against  these  parties.  Was  this  the  pro- 
bable conduct  of  parties  meditating  fraudulently  to  obtain  a  pretended 
will  from  an  incapable  testator  ?  Hewitt  or  some  other  of  those  privy  to 
the  fraud  would,  in  that  case,  have  been  the  drawer  of  the  will:  and  this 
gentleman,  of  whose  character  I  shall  presently  speak,  was  the  last  per- 
son to  be  sent  for  upon  such  an  occasion. 

Lloyd,  an  old  and  very  intimate  friend  of  the  deceased,  deposes,  th^t 
**  having  called  to  see  the  deceased,  in  the  afternoon  of  Tuesday  next 
immediately  preceding  the  day  of  his  decease,  he  was  desired  to  walk 
up  stairs,  which  he  did,  into  a  small  bed-chamber,  where  he  believes 
the  said  deceased  usually  slept — that  to  the  best  of  his  present  recollec- 
tion there  were  two  women  in  the  room,  one  of  whom  was  Mrs.  Cut- 
more."  He  says,  that  "he  inquired  of  the  said  deceased  how  he  was, 
who,  he  thinks,  replied  ^jwt  worse.'  That  soon  after,  Mrs.  Moore 
came  up;  and  the  deponent,  whispering,  asked  her,  if  Mr.  Moore  had 
made  his  will  ?  To  which  she  replied  no;  and  then  added,  *  but  he  is 
going  to  make  it  to  day. '  Shortly  after  which  she  requested  the  depo- 
nent to  assist  the  deceased  into  the  next  room,  whereupon  the  deceased 
and  the  deponent  proceeded  up  a  few  stairs,  the  deponent  putting  his  hand 
under  one  of  the  deceased's  arms  in  going  up  stairs.  Not  long  after,  Mrs. 
Moore  joijjed  them,  and  Mr.  Richard  Hewitt  came  in.  In  a  short  time 
afterwards,  a  gentleman,  at  that  time  unknown  to  the  deponent,  but 
whom  he  understood  before  he  left  the  house  to  be  a  Mr.  James  Moore 
(the  solicitor),  came  into  the  room.  After  inquiring  of  the  deceased 
how  his  health  was,  he  said  <  you  want  to  make  your  will;'  to  which  the 
deceased  replied  *  I  do. '  That  pen,  ink,  and  paper,  were  then  procured, 
and  a  table  placed  for  Mr.  James  Moore,  when  the  deponent,  consider- 
ing that  it  was  proper  for  him  to  withdraw,  took  his  leave. " 

Why  this  evidence  (especially  coupled  with  the  res  gesta)  outweighs 
ail  the  loose  evidence  of  delirium  given  by  the  adverse  witnesses,  and 
proves  capacity  equal  to  the  act  done,  up  to  the  very  instant  of  its 
being  entered  upon.  He  speaks  to  the  perfect  capacity  of  the  deceased, 
in  his  opinion;  and  adds,  that  the  deceased  was  very  weak  and  unwell, 
but  he  believes,  had  no  thought  of  dying.  He  also  saw  the  deceased  on 
the  following  day,  the  Wednesday,  and  speaks  to  his  perfect  capacity, 
in  his  opinion,  at  that  time. 

But  the  evidence  of  Hewitt-  is  much  more  decisive,  and,  indeed,  proves 
the  whole  case.  Unless  the  Court  imputes  to  this  witness  the  grossest 
perjury,  all  doubt  on  the  subject  is  removed.  It  is  not  from  his  opinion, 
but  from  the  facts  to  which  he  speaks,  that  the  Court  is  warranted  in 
drawing  this  conclusion.  It  is  true  that  he  is  the  brother  of  Mrs.  Moore 
(or  Hewitt),  and,  as  such,  a  biassed  witness;  but  he  has  no  interest  what- 
ever in  the  issue  of  the  suit,  either  present  or  expectant;  and  I  see  no- 
thing in  the  character  of  his  evidence  that  has  the  slightest  tendency  to 
discredit  him.  He,  too,  as  well  as  the  rest  of  the  world,  believed  that 
his  sister  was  lawfully  married  to  the  deceased ;  and,  so  believing,  could 
have  no  inducement  to  join  in  obtaining  this  will  as  for  the  advancement 
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of  her  interest;  since,  if  the  lawful  wife  of  the  deceased,  she  would  have 
been  more  benefited  under  an  intestacy. 

Hewitt  was  present  when  the  greater  part  of  the  instructions  were 
given.  He  proves  that  they  originated  entirely  with  the  deceased  him- 
self; not  that  Mr.  Moore,  the  solicitor,  put  leading  questions  to  the  de- 
ceased, to  which  he  merely  assented;  but  that  the  deceased  dictated  the 
several  bequests  which  the  solicitor  committed  to  writing,  and  read 
over,  successively,  in  the  order  in  which  they  were  delivered,  for  the 
deceased's  approval,  without  any  suggestion  even  on  his  part 

Hewitt  was  not  present  at  the  conclusion  of  the  instructions.  The 
deceased  had  long  been  his  friend  and  benefactor;  and  he  deposes,  that 
he  left  the  room,  towards  the  conclusion  of  the  instructions,  overpow- 
ered by  his  feeling  at  the  thought  of  being  then,  probably,  about  to  part 
with  that  friend  and  benefactor  for  ever.  He  returned,  however,  soon 
afterwards,  and  saw  the  written  instructions  lying  on  the  table.  He  then 
remarked,  he  says,  ^Hhat  the  deceased  had  signed  the  same,  and  noticed 
that  the  name  of  John  was  clear,  and  that  there  was  a  blot  over  the 
name  of  Moore,  the  ink  of  which  was  still  wet"  This  witness  corro- 
borates Lloyd  as  to  his  being  present  up  to  the  commencement  of  the 
transaction,  and  his  quitting  the  room,  from  motives  of  delicacy,  upon 
the  arrival  of  the  solicitor,  as  soon  as  he  understood  the  nature  of  the 
business  about  to  be  transacted. 

It  is  quite  unnecessary  to  state  the  deposition  of  Hewitt  in  detail.  It 
will  be  sufficient  to  observe,  that,  if  he  is  credible,  he  proves  every  thing. 
He  not  simply  states  his  own  decided  opinion  of  the  deceased's  capacity, 
but  he  deposes  to  /acts,  about  which  he  could  not  be  mistaken,  from 
which  the  Court  can  go  the  whole  length  of  drawing  that  conclusion  for 
itself. 

The  other  evidence  which  bears  directly  upon  the  factum  of  these 
instructions  is  the  proof  of  the  death,  character,  and  hand-writing  of  the 
solicitor,  Mr.  Moore.  Now,  it  is  proved  that  this  gentleman  died  in 
the  year  1817,  at  the  advanced  age  of  seventy-eight;  and  the  proofs  that 
are  furnished  to  the  Court  of  his  highly  respectable  character,  are  even 
stronger  evidence  in  favour  of  the  will,  in  some  respects,  than  his  own 
deposition  could  have  been,  had  he  been  living  and  examined  in  the  cause. 
In  that  case,  the  Court  would  only  have  had  the  ordinary  presumption, 
that  he  was  a  person  of  fairy  because  of  unimpeached,  character.  But, 
as  it  is,  his  character  is  proved  to  have  been  of  the  first  respectability. 
He  was  thirty  years  Vestry  Clerk  of  the  parish  of  St  Pancras;  and  was 
employed  as  a  collector  of  rents,  and  in  various  offices  of  trust  and  con- 
fidence. He  was  also,  and  had  for  many  years  been,  the  deceased^ s 
conveyancer,  who  was  a  purchaser  of  leases,  and  engaged  in  several 
building  concerns;  consequently,  he  was  well  acquainted  with  the  de- 
ceased; and  not  liable,  therefore,  to  form  an  erroneous  impression  as  to 
the  state. of  his  capacity — and  that  a  person  of  this  description,  should 
have  engaged  in  the  fraud  of  obtaining  these  instructions  from  a  testa- 
tor whom  he  knew  to  be  in  a  state  of  incapacity  and  delirium,  is  quite 
incredible.  In  some  respects,  however,  the  legatees  under  the  will 
may  suffer  from  the  loss  of  his  direct  evidence:  but  it  is  the  duty  of  the 
Court  to  protect  them  from  suffering  by  that  lossunduly.  He,  if  living 
and  examined,  could,  doubtless,  have  explained  those  little  variations 
between  the  instructions  and  the  instrument  drawn  up  from  them  (as  I 
shall  presently  observe) — he  could,  probably,  have  also  explained  how 
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the  mistake  arose^  which  has  been  so  much  relied  upon,  about  the  resi« 
dence  of  Knight  the  executor(a). 

But  the  Court  has  further,  as  bearing  upon  the  validity  of  these  in- 
structions, evidence  of  the  conduct  of  Mr.  Moore,  the  solicitor,  as  with 
relation  to  them  at  the  time.  The  instructions  being  taken  as  above, 
and  signed  by  the  deceased,  and  attested  by  the  solicitor,  he  is  in  the 
less  hurry  to  prepare  a  will  for  execution — ^which  is  confirmatory  of  the 
fact  of  the  deceased  not  having  been  then  considered  in  imminent  dan- 
ger by  those  about  him.  A  will,  however,  is  actually  prepared;  and, 
on  the  Thursday  evening,  Mr.  Moore  desires  his  assistant,  Mr.  Kersey, 
to  call  at  the  deceased's  house  on  the  next  morning,  and  fix  a  time  for 
its  execution.  This  is  deposed  to  by  Mr.  Kersey,  as  also,  that  in  pass- 
ing the  deceased's  house  on  the  following  morning,  he  found  the  shut- 
ters closed,  from  which  he  conjectured,  as  the  fact  was,  that  the  deceas- 
ed had  died  in  the  course  of  that  night  This  conduct,  therefore,  of  the 
solicitor,  at  the  time,  in  drawing  up  a  will,  and  preparing  to  wait  upon 
the  deceased  in  order  to  attest  its  execution,  is  plainly  inconsistent,  with 
any  auspidonj  on  his  part,  that  the  deceased  was  incapable  at  the  time 
of  giving  the  instructions,  and  is  strongly  confirmatory  of  the  other,  and 
more  direct,  evidence  of  their  validity.  I  may  also  observe,  that  Mr. 
Moore  has  confirmed  this  account  of  Uie  general  course  of  the  transac- 
tion by  the  sanction  of  an  oath.  This  I  do  without  adverting,  particu^ 
larly^  to  the  contents  of  his  affidavit(6);  but  thus  much  at  least  being  in 

(a)  He  was  described  in  the  Instructioos  as  residing  in  Southamfiton  Row^ 
JBioomsduty,  whereas  it  was  pleaded  and  proved,  by  the  next  of  kin»  that  he  ne- 
ver resided  there;  but  that,  **  at  the  time  of  the  date  of  the  instructions,  and,  for 
several  years  prior  thereto,  he  had  resided  in  High  Holbom,  near  Gray's  Inn, 
which  circumstance  was  well  known  to  the  deceased  whilst"  (as  they  pleaded  it) 
^  he  retained  the  enjoyment  of  his  mental  faculties.''  How  this  mistake  originat'* 
ed  was  left  unexplained  in  the  cause. 

(6^  The  12th  article  of  the  alleviation  propounding  the  instructions  on  the  part 
of  the  executors,  pleaded  **  that,  m  order  to  probate  of  the  instructions,  as  con- 
taining the  will  of  the  deceased,  being  granted  to  the  executors,  Mr.  James 
Moore  was,  on  the  21st  of  May,  1812,  in  conjunction  with  Mr.  Richard  Hewitt, 
duly  sworn  to  an  affidavit  before  a  Surrogate  of  the  Judge  of  this  (the  Preroga- 
tive) Court,  in  the  presence  of  a  Notary  Public;  and  in  such  affidavit  Mr.  James 
Moore  made  oath,  that  he  knew,  and  was  weU  acquainted  with,  Mr.  John  Moore, 
the  deceased,  for  several  years  before,  and  to  the  time  of,  his  death;  and  that, 
on  the  21st  of  April,  then  last  past,  he  attended  at  the  house  of  the  deceased,  for 
the  purpose  of  taking  instructions  for  preparing  the  will  of  the  deceased,  and 
found  him  ill,  and  sittmg  in  his  bed  chamber;  and  that,  from  the  verbal  instruc- 
tions of  the  deceased,  he  then  drew,  or  wrote,  the  paper  writing  propounded  in 
this  cause,  as  the  wUl  of  the  deceased;  and  that,  when  he  had  finished  writing 
the  same,  he  read  the  said  paper  over  in  an  audible  manner  to  the  deceased,  who 
approved  thereof,  and  subscribed  his  name  thereto;  and  that  he  set,  and  subscribe 
ed  his  name  to  the  said  instructions,  as  a  witness  thereof;  and  then  took  the  in*^ 
stmctions  home  with  him  to  prepare  the  deceased's  will  therefrom;  and  that  the 
deceased  was,  at  and  during  the  transactions  set  forth  in  his  affidavit,  of  sound 
and  disposing  mind,  and  well  knew  and  understood  what  he  said  and  did."  An4 
the  next  subsequent  article  of  the  allegation  referred  to  the  affidavit,  so  made, 
remaining  in  the  registry,  of  which  a  copy  was  annexed;  and  pleaded  the  identi- 
ty of  the  parties,  and  also  the  hand-writing  of  the  Surrogate  and  Notary. 

The  aamission  of  these  articles,  and  the  exhibit  was  opposed,  on  the  part  of 
the  next  of  km,  as  a  novel  attempt,  to  substitute  a  voluntary,  and  extrajudicia]» 
affidavit  for  direct  evidence. 

JUDOXXJTT. 

Sir  JoHK  NiGHoxj.. 

If  the  professional  gentleman,  who  took  the  instructions  propounded,  were 
Vol.  II.  14 
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evidence^  namely^  that  probate  of  these  instructions  was  obtained  upon 
his  affidavit,  l^must  presume  that  its  contents,  in  general,  verified  and 
confirmed  the  account  given  by  Hewitt  and  Kersey, 

Without  therefore  any,  more  particular,  reference  to  this  affidavit — 
without  any  reference  whatever  to  the  evidence  of  Manwaring,  which, 
to  guard  itself  from  prejudice,  the  Court  has  not  even  read — and  without 
invoking  the  testimony  of  Betty  Roberts,  which  is  also  to  be  taken  as 
rejected — ^the  depositions  of  Lloyd  and  Hewitt,  and  the  evidence  to  the 
character  and  conduct  of  Mr.  James  Moore,  satisfy  me,  that  the  deceas- 
ed gave,  and  signed,  these  instructions,  and  was  fully  competent  to  the 
act — for,  upon  loose  evidence  of  incapacity,  given  eight  or  nine  years 
after  tlie  death  of  the  testator  (evidence  for  the  most  part  of  mere  opinion), 
to  discredit  the  witnesses,  Lloyd  and  Hewitt,  and,  to  some  extent,  Mr. 
Moore,  and  to  pronounce  tiie  whole  matter  of  these  instructions  false 
and  fraudulent,  would  be  quite  extravagant;  tlie  more  especially,  when 
the  dispositive  part  of  them  is  viewed  in  connexion  with  the  admitted 
state  of  the  deceased's  afiections;  with  the  nature  of  his  relation  to  this 
female,  with  whom  he  cohabited,  as  his  wife,  and  her  children;  and  with 
his  often  declared  intentions  relative  to  the  disposition  of  his  property. 
And  as  every  just  presumption,  as  well  as  reasonable  probability,  was 
in  favour  of  this  will;  as  it  had  been  acted  upon  for  so  many  years;  and 
as  the  parties  opposing  it  had  every  opportunity  of  satisfying  themselves 
upon  the  justice  of  the  case,  before  commencing  the  suit;  I  think  that 
there  were  no  sufficient  grounds  for  calling  in  the  probate;  and  that  their 
conduct  in  so  doing  was  unjustifiable.     And  as  these  parties  have  cho- 

still  living,  his  affidavit,  though  made  before  this  Court,  and  for  the  purpose  of 
probate,  would  be  clearl/  inadmissible  as  evidence  in  the  cause.  It  would  not, 
m  that  case,  be  the  beat  evidence;  and  the  adverse  parties  would  be  undul/  de- 
prived, by  its  being  admitted  cts  evidence  at  all,  of  the  right  to  cross-examine, 
which  must  result  to  them  in  the  event  of  his  being  produced  and  examined  as  a 
witness.  But  in  this  case,  the  professional  gentleman  being  dead,  it  is  the  beat 
evidence;  and  if  the  adverse  parties  have  lost  their  opportunity  of  cross-examin- 
ing, the  loss  is  to  be  ascribed  to  their  own  laches,  in  not  calling  for  proof  of  the 
instructions  earlier.*  Mr.  James  Moore  is  pleaded  to  have  survived  the  deceas- 
ed four  years.  It  would  be  strange  if  parties  interested  to  defeat  a  testamentary 
paper,  could  lay  by  till  the  death  of  the  solicitor  who  prepared  it;  could  then 
object  a  defect  of  proof;  and  at  the  same  time  could  object  to  the  solicitor's  affi- 
davit (an  affidavit  made  in  this  Court,  and  for  this  very  purpose  of  probate)  be- 
ing received  in  evidence. 

I  am  not  at  all,  therefore,  disposed  to  shut  out  of  the  cause  these  articles  and 
this  exhibit,  in  limine — ^their  value  will  depend  much  on  the  general  circumstan- 
ces of  the  case,  as  disclosed  in  the  evidence— x;a/ran^  quantum.  At  present  I 
admit  the  articles,  leaving  it  open  to  the  counsel  for  the  next  of  kin,  to  renew 
their  objections  to  the  affidavit's  being  relied  on,  as  evidence^  at  the  hearing  of  the 
cause;  when  the  Court,  being  in  possession  of  all  the  circumstances,  will  be  bet- 
ter able  lojinally  dispose  of  that  question  agreeably  to  the  equity  of  the  case, 

Artides  admitted. 

The  question  thus  mooted  merged,  however,  to  some  extent,  at  the  hearing, 
by  the  counsel  for  the  executors  not  insisting  on  the  affidavit  being  i*ead.  The 
fact  of  an  affidavit  having  been  made  by  Mr,  James  Moore,  for  the  purpose  of 
probate,  was  admitted  in  the  cause. 

•  It  is  to  be  observed,  that  the  Court  was  not,  at  thiatime^  in  possession  of  the 
fact  alleged  by  the  next  of  kin,  in  excuse  for  their  not  having  earlier  proceeded 
to  contest  the  validity  of  these  instructions.    Vide  page  96,  ante. 
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sen  to  stand  upon  their  extreme  legal  rights  in  callings  at  so  late  a  period^ 
for  the  proof  of  this  will — a  will  made  in  exact  conformity  as  well  with 
the  deceased's  declared  intentions^  as  with  his  natural  affections,  and  his 
moral,  duties,  I  think  that  they  are  liable,  at  least,  to  all  the  costs  in- 
curred from  the  time  of  giving  in  their  allegation.  My  only  doubt  has 
been,  whether  in  justice  they  were'not  liable  to  the  whole  costs  from 
the  time  of  calling  in  the  probate. 


IN  THE  GOODS  OF  HIS  LATE  MAJESTY  KING  GEORGE 

THE  THIRD,  DECEASED.— p.  255. 

(On  Motion,) 

Application  to  the  Court  for  its  process,  calling  upon  his  Majesty's  Proctor,  to 
see  a  testamentary  paper  of  his  late  Majesty,  propounded,  and  proved — that 
application  rejected;  and  upon  what  principles. 

The  case  out  of  which  the  present  question  arose,  was  described,  in 
the  heading  of  the  act  to  lead  the  proposed  decree,  as  ^^a  business  of  cit- 
ing Iltid  Nicholl,  Esq.  his  Majesty's  Procurator-General,  for,  and  on 
behalf  of,  our  Sovereign  Lord  the  King,  as  heir  and  successor  of  his 
late  Majesty  King  George  the  Third,  deceased,  to  see  the  last  will  and 
testament,  or  testamentary  schedule,  of  his  said  late  Majesty,  bearing 
date  the  2d  day  of  June,  in  the  year  of  our  Lord  1774,  propounded, 
and  proved,  in  solemn  form  of  law;  promoted,  and  brought,  by  her 
Highness  Olive,  the  natural  and  lawful  daughter  of  his  Royal  Highness 
Henry  Frederick,  the  late  Duke  of  Cumberland,  deceased,  whilst  liv- 
ing, the  natural  and  lawful  brother  of  his  said  late  Majesty,  the  only  le- 
gatee named  in  the  43aid  will,  and  there  being  no  executor,  or  residuary 
legatee^  named  in  the  same — against  the  said  Iltid  Nicholl,  Esq.,  hi^ 
Majesty's  Procurator-General. '' 

On  tiie  1st  Session  of  the  present  (Trinity)  Term,  a  proctor  exhibit- 
ed, as  such,  for  the  party  styling  herself,  her  Highness  Olive,  Princess 
of  Cumberland,  as  above,  and  aUeged — first,  that  his  late  most  gracious 
Majesty,  George  the  Third,  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  ]£ng,  &c.  departed  this  life  on,  or  about,  the  29th  of  Jan- 
uary, 1820,  a  widower,  leaving  behind  him  his  eldest  son,  his  then 
Royal  Highness  George  Augustus  Frederick,  Prince  of  Wales,  Prince 
Regent  of  the  United  Kingdom,  who  thereupon  succeeded  to  the  throne 
of  this  United  Kingdom,  and  became  entitled,  in  right  of  his  Crown,  to 
all  and  singular  the  personal  estate  and  effects  of  his  said  late  Majesty 
remaining  undisposed  of" — secondly,  that  "his  said  late  Majesty, 
whilst  living,  made,  and  executed,  his  last  will  and  testament,  or  testa- 
mentary schedule,  in  writing,  under  his  royal  sign  manual,  in  manner 
as  required  by  law,  bearing  date  the  2d  day  of  June,  1774;  and  therein, 
bequeathed  the  sum  of  15,000/.  to  his  niece,  Olive,  daughter  of  his  said 
Majesty's  brother,  his  Royal  Highness  Henry  Frederick  Duke  of  Cum- 
"berland ;  but  did  not  of  his  said  will  appoint  any  executor,  or  dispose  of 
the  residue  of  his  personal  estate,  and  effects."  In  verification  of  the 
*  premises,  he  exhibited  the  said  last  will  and  testament,  or  testamentary 
schedule,  together  with  certain  affidavits.  Lastly,  he  prayed^  that  the 
Court  wouldi  on  motion  of  counsel,  <<  decree  the  said  Iltid  Nicholl,  Esq. 
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his  Majesty's  Procurator-Oeneral^  to  be  cited,  by  the  service  of  a  de- 
cree in  that  behalf,  to  appear  on  the  sixth  day  after  service,  if  a  Court- 
day,  otherwise  on  the  Court-day  nesct  and  immediately  following,  to 
see,  and  hear,  the  said  true  and  original  last  will  and  testament,  or  tes* 
tamentary  schedule,  of  his  said  late  most  gracious  Majesty,  King  George 
the  Third,  deceased,  bearing  date  as  aforesaid,  propounded,  and.  proved, 
in  solemn  form  of  law,  if  he  thought  it  for  the  interest  of  our  Sovereign 
LfOrd  the  King  so  to  do;  and  further  to  do,  and  receive,  as  unto  law  and 
justice  should  appertain,  under  pain  of  the  law,  and  contempt  thereof, 
at  the  promotion  of  her  said  Highness,  Olive,  Princess  of  Cumberland, 
&c.  with  the  vsual  intimation,^'  namely,  that  <*  the  Court  would  pro- 
ceed in  the  said  cause,  or  business,  the  absence,  or  rather  contumacy,  of 
him,  the  said  Procurator-General,  in  anywise  notwithstanding." 
The  alleged  testamentary  paper  itself  was  in  the  following  terms: — 

**  George  R*  St  Jameses. 

*<  In  case  of  our  royal  demise,  we  give  and  bequeath  to  Olive,  our 
brother  of  Cumberland's  daughter,  the  sum  of  15,000/. ;  commanding  our 
heir,  and  successor,  to  pay  the  same,  privately,  to  our  said  niece,  for  her 
use;  as  a  recompense  for  the  misfortunes  she  may  have  known  through 
her  father. 

«  Witness  June  2, 1774. 

**J.  DuNKiNO»  Chatham*  Wakwick.'* 

The  affidavits  of  third  patties  in  support  of  the  paper  went,  merely, 
to  the  subscriptions,  *<J.  Dunning"  and  "Warwick,"  being  of  the 
hand-writing  respectively,  of  the  late  Lord  Ashburton  (formerly  Mr. 
Dunning)  and  of  the  late  Earl  of  Warwick;  as  also,  to  the  name  and  let* 
ter  "  George  R."  at  the  top  of  the  paper,  being  the  true  and  proper  sign 
manual  of  his  late  Majesty  King  George  the  Third.  There  was  no  af- 
fidavit as  to  the  signature  of  the  late  Lord  Chatham — ^but  it  was  sworn, 
that  the  whole,  body,  series,  and  contents  of  the  instrument  (save  and 
except  the  name  and  letter  "  George  R."  and  the  o/Aer  subscriptions)  as 
well  as  the  title  "Warwick  "  subscribed,  were  of  the  true  and  proper 
hand-writing  of  the  late  Earl  of  Warwick. 

There  was  also  an  affidavit  from  the  party  herself  promoting  the  suit, 
accounting  for  the  plight  and  condition  of  the  instrument;  and  for  the 
manner  in  which  it  came  into  her  hands.  She  deposes,  that  *^  in  the 
beginning  of  the  year  1815,  his  Royal  Highness  the  late  Duke  of  Kent, 
informed  the  deponent,  that  George,  Earl  Brooke,  and  Earl  of  War- 
wick, with  whom  the  deponent  had  been  well  acquainted  from  her  in- 
fancy, had  told  him,  the  said  Duke  of  Kent,  that  he  the  said  Earl  of 
Warwick,  wished  to  communicate  to  the  deponent,  some  important  par- 
ticulars regarding  tliis  deponent's  birth,  the  purport  of  which  he,  the 
said  Duke  of  Kent,  at  the  same  time  intimated  to  the  deponent — ^that 
one  evening  happening  in,  or  about,  the  month  of  May  in  uie  said  year, 
the  Duke  of  Kent,  being  at  this  deponent's  house.  No.  74,  Seymour 
Place,  Bryanstone  Square,  the  said  Earl  of  Warwick  also  came  there; 
and,  in  the  presence  of  the  said  Duke  of  Kent,  after  requiring  and  re* 
ceiving  a  most  solemn  pledge,  on  the  part  of  the  deponent  and  the  said 
Duke  of  Kent,  not  to  divulge  the  purport  of  the  communication  he  was 
about  to  make,  until  after  the  death  of  his  then  Majesty  King  George 
the  Third,  informed  the  deponent  of  her  illustrious  birth,  to  wit,  that 
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she,  the  deponent,  was  and  is,  the  natural  and  lawful  daughter  of  his 
Royal  Highness  the  late  Duke  of  Cumberland,  deceased;  and  that  the 
proofs  thereof  had  been  deposited  with  the  said  Earl  of  Warwick,  for 
the  benefit  of  the  deponent,  in  case  she  survived  his  Majesty,  by  the  late 
Earl  of  Chatham  and  the  late  Dr.  Wilmot,  under  a  solemn  pledge  to 
preserve  them  safely,  and  to  keep  them  secret,  until  the  demise  of  his 
said  Majesty — and  he,  the  said  Earl  of  Warwick,  further  informed  the 
deponent,  that  the  several  papers  and  documents  were  then  at  Warwick 
Castle;  and  that,  apprehending  his  own  health  to  be  precarious,  he  had 
considered  it  incumbent  on  him  to  place  the  same  in  safe  custody — thatj 
shortly  after  the  premises,  the  said  Earl  of  Warwick  having,  as  he  in- 
formed the  deponent,  gone  to  Warwick  for  the  documents,  delivered  the 
papers  into  the  deponent's  hands;  and  part  of  them  were  so  delivered  in 
the  Duke  of  Kent's  presence;  and,  amongst  other  things,  the  paper  wri- 
ting annexed,  beginning  thus:  <  George  R.  St  James's.  In  case  of  our 
royal  demise;'  and  ending  thus:  <  she  may  haye  known  through  her 
father,'  bearing  date  <  June  2d,  1774,'  a'^d  having  the  name  and  titles, 
*  J.  Dunning,'  *  Chatham,'  and  *  Warwick,'  respectively  set,  and  sub- 
scribed, as  witnesses  thereto."  The  deponent  further  made  oath,  that 
the  instrument  was  in  the  same  plight  and  condition  as  when  so  delivered 
to  her.  Lastly,  she  deposed,  to  herbelief  that  the  instruipent  itself  so 
delivered  was  true  and  genuine;  that  the  name  and  letter  «  George  R." 
was  the  proper  sign  manual  of  his  late  Majesty  King  George  the  Third; 
that  the  name  and  title  "J.  Dunning"  and  "Chatham"  subscribed,  were  * 
so  subscribed  by  the  late  Lord  Ashburton  (then  Mr.  Dunning)  and  the 
late  Earl  of  Chatham;  and  that  the  body  of  the  instrument,  together 
with  the  date,  and  the  signature,  "  Warwick,"  were  of  the  proper  hand- 
writing of  the  late  Earl  of  Warwick. 

On  the  1st  Session  of  this  (Trinity)  Term,  the  Court,  upon  being 
movedj  as  above,  ex  parte,  directed  the  matter  to  stand  over,  on  account 
of  the  special  nature  of  the  application;  and  that  his  Majesty's  advocate 
should,  in  the  mean  time,  be  instructed,  to  show  cause  ^^aiW^  the  issue 
of  the  proposed  citation.  In  consequence  of  this  intimation,  counsel 
were  heard,  on  the  two  succeeding  Court  days,  both  in  support  of,  and 
in  opposition  to,  the  issue  of  the  process  as  prayed;  and,  on  this  4th  Ses- 
sion, the  Court  proceeded  to  dispose  of  the  application  in  nearly  the  fol- 
lowing words:— 

JUDOMSNT. 

Sir  JOHK  NiCHOLL. 

This  is  an  application  to  the  Court  for  its  process,  calling  upon  his 
Majesty's  Proctor  to  see  an  alleged  testamentanr  paper  of  his  lute  Ma- 
jesty, propounded  and  proved.  It  need  hardly  be  observed,  that  it  is  not 
a  matter  of  choice  and  discretion,  but  of  justice  and  duty,  to  grant  or  re- 
fuse that  process  according  as  the  law  shall  direct  The  Court  has  re- 
ceived all  the  ai^stance  that  the  learning  and  ability  of  counsel  could 
furnish,  in  support  of  the  application,  as  well  as  in  opposition  to  it;  and, 
after  that  assistance,  the  Court  has,  itself,  given  the  subject  all  that  due 
consideration  which  its  importance  and  delicacy  appear  to  require. 

The  attention  of  the  Court  was  called,  in  the  course  of  the  argument, 
to  sevcdul  points — to  the  right  of  the  Sovereign  to  make  a  will — ^to  the 
form  of  this  particular  instrument — ^to  the  affidavits  exhibited  in  proof  of 
the  hand-writing  and  history  of  thepap^;  and,  lastly,  to  the  jurisdiction 
of  the  Court  to  issue  the  process  prayed. 
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Courts  of  justice  cautiously  abstain  from  deciding  more  than  what  the 
immediate  point  submitted  to  their  consideration  requires.  In  tlie  pre- 
sent case,  several  of  the  points,  though  properly  urged  by  counsel,  would 
,  come  more  regularly  for  decision  in  some  future  stage  of  the  proceeding; 
if  such  a  proceeding  as  is  prayed  can  take  place. 

The  right  of  the  sovereign  to  dispose  of  property  by  will,  if  doubted, 
might  be  ground  for  the  King's  Proctor's  appearance  under  protest,  if  this 
Court  should  think  it  could  cite  him  at  all.  The  nature  of  the  instru- 
ment, whether  testamentary  or  not^  might  be  formally  argued  upon  the 
admission  of  an  allegation  propounding  it,  in  that  stage  of  the  proceeding; 
and  its  genuineness  would  be  the  last,  and  ultimate,  object  of  the  whole 
proceeding. 

Upon  these  points,  therefore,  the  Court  at  present  expresses  no  opinion 
whatever;  because  assuming  them  in  the  affirmative,  and  for  the  present, 
taking  the  several  allegations  in  the  act  of  Court  to  be  true,  still  the  first 
and  immediate  question  is,  whether  the  Court  has  jurisdiction  to  institute 
this  inquiry;  to  entertain  such  a  proceeding;  and  consequently,  whether 
it  has  a  right  to  form  any  judicial  opinion  whatever  upon  tiiese  other 
points. 

His  late  Majesty  (and  it  is  so  alleged  by  the  party  making  the  appli- 
cation) "  did  not  appoint  any  executor,  or  dispose  of  the  residue  of  his 
personal  projierty ;  "  but  (and  it  is  also  so  alleged)  "  his  present  Majesty 
became  entitled,  in  right  of  his  Crown,  to  all  the  personal  estate  and  ef- 
fects of  his  said  late  Majesty  remaining  undisposed  of.^^  The  paper  itself, 
(assuming  it  to  be  genuine  and  testamentary)  directs  the  bequest  to  be 
paid  "  by  the  heir  and  successor.^'  This  is,  therefore,  not  a  question 
between  the  asserted  legatee,  and  any  subject;  either  as  executor,  or  resi- 
duary legatee,  or  next  of  kin.  No  subject  is  interested  in  opposing  the 
paper;  but  it  is  directly  a  claim  and  demand  upon  the  reigning  Sovereign. 

The  process  prayed,  is,  consequently,  in  substancey  against  the  Sov- 
ereign; though  inform  it  is  described  as  "  a  business  of  citing  the  King's 
Proctor:"  of  citing  him,  however,  it  is  added,  «*for  and  on  behalf  of 
our  Sovereign  Lord  the  King,  as  heir  and  successor  of  his  late  Majesty." 

When  the  application  was  first  mentioned,  the  Court  asked  the  learned 
counsel  if  sjxy  precedents  could  be  furnished;  and  it  did  so  at  that  early 
stage,  in  order  to  set  all  possible  enquiry  in  motion;  not,  however,  ex- 
pecting or  requiring  a  precedent  precisely  similar  in  all  its  circumstances; 
but  endeavouring  to  ascertain  whether,  by  diligent  research,  any  pro- 
ceedings could  be  found,  in  this  Court,  or  elsewherey  out  of  which  some 
principle  could  be  extracted,  either  directly,  or  by  way  of  analogy,  fur- 
nishing something  of  legal  authority  to  govern  this  case. 

Now  the  history  of  the  wills  of  Sovereigns  from  Saxon  times — ^from 
Alfred  the  great  down  to  the  present  day,  has  been  diligently  searched 
and  examined;  but  no  instance  has  been  produced  of  probate  having  been 
taken  of  the  will  of  any  deceased  Sovereign  in  these  Courts;  much  less  of 
its  having  been  contested  here  against  the  reigning  Sovereign.  One  single 
instance  occurs  in  the  Rolls  of  Parliament  of  something  of  a  reference 
to  this  jurisdiction  in  respect  of  a  royal  will,  which  is,  the  instance  re- 
ferred to  by  Lord  Coke  (in  his  4th  Inst  335)  and  by  other  writers.  It 
is,  in  substance,  to  this  effect: — In  the  first  of  Henry  5,  it  is  stated  in  the 
Parliament  rolls,  that  Henry  4  having  made  a  will,  and  appointed  ex- 
ecutors thereof,  those  executors,  fearing  the  assets  would  be  insufficient, 
declined  to  act    It  is  then  recited,  that  under  these  circumstances,  the 
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effects  would  be  at  the  disposal  of  the  Archbishop  of  Canterbury,  as  or- 
dinary, who  should  direct  them  to  be  sold;  but  Henry  5,  instead  of  al- 
lowing the  effects  to  be  sold,  took  to  them,  and  agreed  to  pay  their  ap- 
'  praised  value.  This  is  the  whole  that  appears  on  the  Rolls  of  Parlia- 
ment: and  thence  it  clearly  appears,  that  subjects  were  the  executors-^ 
subjects  dlone  were  interested  in  the  effects  bequeathed;  and,  lastly,  that 
the  successor  to  the  Crown  voluntarily  took  to  them,  and  paid  their  ap- 
'  praised  value.  But  except  this  recital  in  the  Parliament  Rolls  400  years 
ago,  when  the  matter  was,  probably,  neitlier  controverted,  nor  even  much 
considered,  not  the  slightest  trace  is  to  be  found,  of  any  allusion  to,  much 
less  of  any  exercise  of,  this  Court's  jurisdiction  over  the  wills  of  depar- 
ted Sovereigns. 

The  only  will  of  a  Sovereign  deposited  in  the  registry  of  this  Court 
•  (for  wills  of  Queens  Consort  are  wills  of  subjects)  is  the  will  of  King 
Henry  8;  and  that,  as  I  understand,  is  not  the  original,  but  merely  a 
copy;  and  from  the  appearance  of  this  copy  there  is  no  trace  of  any  pro- 
bate of  the  will  having  ever  been  taken.  Whether  this  document  was 
deposited  here  for  safe  custody,  and  as  a  place  of  notoriety  for  such  a 
purpose,  or  for  what  else,  does  not  appear. 

The  statute  of  the  24th  of  Henry  8,  c.  12,  however,  has  been  cited, 
as  conferring  upon  the  Court  a  jurisdiction  in  this  respect  The  object 
of  that  statute  was  to  prohibit  appeals  to  Rome;  and  the  statute  itself 
serves  to  show,  that  the  reigning  Sovereign,  at  the  period  of  the  Refor- 
mation at  least,  became  the  supreme  head  of  the  church — ^the  supreme 
ordinary  of  the  country.  But  how  it  tends  to  establish,  that  he  became 
at  that  time  personally  subject  to  the  ordinary  jurisdiction  of  the  Arch- 
bishop, whatever  might  have  been  attempted  in  times  of  papal  usurpa- 
tion, is  certainly  not  very  obvious. 

For  the  last  300  years,  and,  indeed,  from  all  antecedent  time,  there 
is  no  instance  of  any  Sovereign  taking  probate  in  the  Archbishop's 
Court,  or  of  any  Sovereign's  will  having  been  proved  there.  Yet  if  it 
be  true,  that  by  the  constitution  Sovereigns  have  always  had  a  right  to 
make  wills  (and  it  appears,  by  the  Rolls  of  Parliament,  that  in  the  16th 
year  of  King  Richard  the  Second,  <^  the  Bishops,  Lords,  and  Commons, 
assented  in  full  Parliament,  that  the  King,  his  heirs  and  successors, 
might  lawfully  make  their  testaments;''  Vide  4  Inst  335,)  and  if  it  is 
thence  to  be  presumed  that  Sovereigns,  in  many  instances,  have  exer- 
cised that  right  (in  which,  or  to  what  extent  in  fact,  need  not,  at  pre- 
sent, be  inquired,  but  some  instances  have  been  referred  to,  and  one  so 
late  as  George  1,  Vide  Annual  Register,  1772,  p.  188;)  and  if,  yet,  no 
instance  is  to  be  found  of  a  probate  issuing  from  this  Court,  nor  of  any 
will  since  the  copy  of  that  of  Henry  8,  being  even  deposited  here;  it 
does  furnish  pretty  decisive  evidence,  to  my  judgment,  that  this  Court, 
in  such  a  case,  has  no  jurisdiction  whatever.  What  might  be  the  case, 
if  the  will  of  a  deceased  Sovereign  raised  a  question  merely,  and  exclu- 
sively, between  subject  and  subject,  the  Court  is  not,  at  present,  requir- 
ed to  decide. 

But  suppose  no  royal  wills  to  have  been  made  from  Henry  the 
Eighth's  time  to  the  present,  but  that  all  the  intermediate  Sovereigns 
have  died  intestate,  still  the  inference,  in  respect  to  this  jurisdiction,  is 
the  same.  Of  the  effects,  of  all  other  persons  dying  intestate^  the  Ordi- 
nary gr.ants  administration.  Before  the  statutes  of  administration,  the 
Ordinary  granted  it  to  whom  he  pleased:  under  the  statute  of  21  Hen- 
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ry  8y  c.  5,  it  was  to  the  widow  or  next  of  kin:  and  by  the  statute  of  dis- 
tribution {22&,23  Charles  2.  c.  10),  that  administrator  became  a  trustee 
to  dispose  of,  and  distribute  the  property  in  the  manner  therein  pre- 
scribed. Of  a  Sovereign  who  dies  intestate,  the  successor  is  exclusive- 
ly entitled  to  the  personal  property;  but  in  order  to  have  legal  authority 
to  collect  and  recover  that  property,  there  is  no  instance  of  any  such 
successor  coming  into  this  Court  (as  all  other  persons  must  do)  for  let- 
ters of  administration — ^for  the  authority  of  the  Ordinary  to  invest  him 
with  the  legal  character  of  administrator.  Nothing  of  the  sort  has  ever 
taken  place:  and,  indeed,  it  would  be  against  all  principle,  and  contrary 
to  all  analogy,  that  it  should.  Now  the  total  absence  of  any  exercise  of 
such  a  jurisdiction  by  this  Court  on  the  death  of  a  Sovereign  in  cases 
either  of  testacy  or  intestacy,  is  pretty  strong  evidence,  to  my  mind,  that 
no  such  a  jurisdiction  exists. 

The  testamentary  Courts  of  the  two  Archbishops,  in  their  respective 
provinces,  are  styled  PrerogaMve  Courts,  from  the  prerogative  of  each 
Archbishop  to  grant  probates,  and  administrations,  where  there  are  bona 
notabilia;  but  still  these  are  only  inferior  and  subordinate  jurisdictions; 
and  the  style  of  these  Courts  has  no  connexion  with  the  royai  preroga- 
tive. Derivatively^  indeed,  these  Courts  are  the  JSTm^'j  Ecclesiastical 
Courts;  the  Sovereign  being  the  fountain  of  all  justice,  as  well  as  the  su- 
preme head  of  the  church;  yet,  immediately^  fliey  are  only  the  Courts 
of  the  Ecclesiastical  Ordinary.  The  Ordinary,  and  not  the  Crown,  ap- 
points the  Judges  of  these  Courts;  they  are  subject  to  the  restraint  amd 
control  of  the  King's  Courts  of  Chancery  and  Common  Law,  in  case  they 
exceed  their  jurisdiction;  and  they  are  subject,  in  some  instances,  to  the 
commands  of  those  Courts,  if  they  decline  to  exercise  their  jurisdiction, 
when  by  law  they  ought  to  exercise  it 

Thatthis  Court  should,  therefore,  now  for  the  first  time  presume  to 
entertain  a  suit  for  so  delicate  and  high  a  purpose  as  that  of  deciding  on 
the  validity  of  the  will  of  the  late  Sovereign,  under  any  circumstances, 
and  in  any  form,  would  require  much  consideration  in  point  of  law.  But 
this  is  by  no  means  the  only,  or  the  greatest,  difficulty,  which  the  pre- 
sent application  has  to  surmount 

It  is  (as  has  been  already  stated),  in  substance,  not  merely  a  proceed- 
ing to  try  the  validity  of  the  will  of  his  late  Majesty,  but  a  proceeding 
against  the  reigning  Sovereign — a  demand  upon  his  Majesty,  which 
is  to'  be  enforced,  adversely^  against  him.  That  a  process  of  the  nature 
prayed  could  not  issue  directly  against  the  Sovereign  himself  seems  to 
be^  admitted,  by  praying  it,  inform,  against  the  King's  proctor.  It 
would  be  quite  a  novelty  in  constitutional  law  to  implead  the  Sovereign 
personally.  These  Courts  are  not  presumed  to  be  the  best  acquainted 
with  the  rights  and  prerogatives  of  the  Crown:  in  regard  to  such  mat- 
ters we  must  look  diffidently  and  respectfully  to  other  authorities;  but 
there  seems  no  principle  in  the  constitution  more  distinctly  laid  down 
by  common  law  writers  than  that  the  Sovereign-  cannot  be  personally 
impleaded.  Mr.  Justice  Blackstone,  in  the  first  volume  of  his  Com- 
mentaries, speaks  of  the  "  great  and  transcendant  attributes''  which  the 
law  ascribes  to  the  King;  and  first  he  notices  the  attribute  of  sovereignty. 
"He  is  said,''  says  the  learned  commentator,  "(a) to  have  imperial 
dignity;  and  in  charters  before  the  Conquest  is  frequently  styled  basileus 

(a)  1  BL  Com.  242,  &c. 
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and  imperator.^*  ^<  His  realm  is  declared  to  be  an  empirey  and  his  crown 
imperial^  by  many  acts  of  parliament,  which  at  the  same  time  declare 
the  King  to  be  the  supreme  head  of  the  realm  in  matters  both  civil  and 
ecclesiastical. "  <^  Hence  it  is,"  he  adds,  <^  that  no  suit  or  action  can  be 
brought  against  the  King  even  in  civil  matters,  because  no  Court  can 
have  jurisdiction  over  him.  For  all  jurisdiction  implies  superiority  of 
power:  authority  to  try  would  be  vain  and  idle  without  authority  to  re- 
dress; and  the  sentence  of  a  Court  would  be  contemptible,  unless  that 
Court  had  power  to  command  the  execution  of  it;  but  who,  says  Finch, 
(L.  SSy)  shall  command  the  King?'' 

<^  Are  then,  it  may  be  asked,  the  subjects  of  England  totally  destitute 
of  remedy,  in  case  the  Grown  should  invade  their  rights,  either  by 
private  injuries  or  public  oppressions?"  To  this  we  may  answer,  that 
**  the  law  has  provided  a  remedy  in  both  cases." 

<^  And,  first,  as  to  private  injuries;  if  tfny  person  has,  in  point  of  pro- 
perty, a  just  demand  upon  the  King,  he  must  petition  him  in  his  Court 
of  Chancery,  where  his  Chancellor  will  administer  right  as  a  matter  of 
grace,  though  not  upon  compulsion." 

<<  Besides  the  attribute  of  sovereignty,  the  law  also  ascribes  to  the 
King,  in  his  political  capacity,  absolute  perfection.  The  King  can  do 
no  wrong." 

<^  The  King,  moreover,  is  not  only  incapable  of  doing  v^rrong,  but 
even  of  thinking  wrong;  he  can  never  mean  to  do  an  improper  thing; 
in  him  is  no  folly  or  weakness;  and,  therefore,  if  the  Crown  should  be 
inclined  to  grant  any  franchise  or  privilege  to  a  subject  contrary  to  rea- 
son, or  in  any  wise  prejudicial  to  the  commonwealth  or  a  private  person, 
the  law  will  not  suppose  the  King  to  have  meant  either  an  unwise  or 
injurious  action,  but  declares  that  the  King  was  deceived  in  his  grant; 
and  thereupon  such  grant  is  rendered  void,  merely  upon  the  foundation 
of  fraud  and  deception,  either  by  or  upon  those  agents  whom  the  Crown 
has  thought  proper  to  employ;  for  the  law  will  not  cast  an  imputation 
on  that  magistrate  whom  it  trusts  with  the  executive  power,  as  if  he 
was  capable  of  intentionally  disregarding  his  trust,  but  attributes  to  mere 
imposition  (to  which  the  most  perfect  of  sublunary  beings  must  still 
continue  liable)  those  little  inadvertencies,  which,  if  charged  on  the  will 
of  the  Prince,  might  lessen  him  in  the  eyes. of  his  subjects." 

Again,  speaking  of  the  King  as  the  foundation  of  justice,  this  author 
says,  <*  A  consequence  of  his  prerogative  is  the  legal  ubiquity  of  the 
King.  His  Majesty,  in  the  eye  of  the  law,  is  always  present  in  all  his 
Courts,  though  he  cannot  personally  distribute  justice."  *<  And  from 
this  ubiquity  it  follows,  that  the  King  can  never  be  nonsuit;  for  a  non- 
suit is  a  desertion  of  the  suit  or  action  by  the  non-appearance  of  the 
plaintiH  in  Court  For  the  same  reason  also,  in  the  forms  of  legal  pro- 
ceedings, the  King  is  not  said  to  appear  by  his  attorney  as  other  men  do; 
for,  in  contemplation  of  law,  he  is  always  present  in  Court" 

Again,  in  the  third  volume,  speaking  more  in  detail  of  the  modes  of 
proceeding  to  obtain  property  from  the  Sovereign,  Mr.  Justice  Black- 
stone  says,  3  Bl.  Com.  256,  &c.  "  The  common  law  methods  of  obtain- 
ing possession  or  restitution  from  the  Crown  of  either  real  or  personal 
property,  are,  1.  By  petition  de  droit y  or  petition  of  right,  which  is  said 
to  owe  its  9riginal  to  Edward  the  First;  2.  By  monstrans  de  droit, 
manifestation  or  plea  of  right;  both  of  which  may  be  preferred  or  prose- 
cuted either  in  the  Chancery  or  Exchequer." 
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This  Court  is  not  sufficiently  aoquaintec}  with  the  proceedings  of 
other  Courts  to  say  whether  this  mode  of  proceeding  is  the  proper  reme- 
dy, if  the  right  here  set  up  exists.  All  that  this  Court  presumes  to  decide 
is,  whether  the  remedy  can  be  obtained  here  in  the  mode  prayed;  it  is 
not  necessary  for  me  to  decide  whether  any  and  what  remedy  can  be 
obtained  elsewhere. 

Now  to  proceed  by  this  sort  of  process  against  the  King  himself;  to 
cite  him  personally;  to  put  him  in  contempt;  to  do  certain  acts  in  pain 
of  his  contumacy — was  too  extravagant  even  to  be  attempted;  and  there- 
fore the  citation  is  prayed  against  the  King's  proctor. 

But  here,  again,  exactly  the  same  difficulty  occurs,  both  in  principle 
and  practice.  Either  the  King's  proctor  does,  or  does  not,  represent 
the  Sovereign.  If,  viriute  officii^  he  represents  his  Majesty,  he  has 
the  same  privileges;  nor  can  he  be  put  in  contempt,  and  proceeded 
against  in  posnam.  If  he  does  not  officially,  qyrOad  hoCy  and  so  as  to  be 
binding  upon,  represent,  the  Sovereign,  this  process  is  nugatory.  It 
may  be  sufficient  to  add,  that  the  King,  as  has  been  said,  does  not  appear 
by  his  attorney;  and  that  no  instance  or  precedent  exists  of  making  the 
King's  proctor  a  defendant,  so  as  to  bind  a  Sovereign  in  a  matter 
touching  his  personal  rights.  The  present  King's  proctor  has,  by 
his  warrant  of  appointment,  the  same,  but  no  greater,  powers  given 
him  than  those  exercised  by  his  predecessors.  He  is  a  mere  law 
agent  of  his  Majesty  to  watch  the  interests  of  the  Crown,  and  to  as- 
sert them,  when  so  directed,  either  by  originating  proceedings,  or 
by  intervening  when  suits  have  been  brought  by  others;  but  it  does 
not  follow  that  the  Court  can  compel  hihi  to  be  a  defendant;  can  put 
him  in  contempt,  and  proceed  in  pain  of  his  contumacy.  So  the  King 
may  be  a  voluntary  plaintiflf  in  other  Courts;  he  i^  the  public  prosecutor; 
criminal  suits  are  conducted  in  his  name;  and  his  attorney-general  may 
originate  other  proceedings.  But  it  clearly  does  not  result,  as  we  have 
just  seen,  that  because  he  may  be  voluntarily  plaintifif,  he  can  be  made  a 
defendant  by  compulsion,  in  other  Courts. 

The  case  of  the  King's  proctor  appearing  for  the  Crown,  to  assert  its 
right  to  the  property  of  illegitimate  persons  dying  unmarried  and  intes- 
tate, which  has  been  referred  to  in  the  argument,  is  the  very  oj^osite 
of  the  present  There  he  asserts  a  right  on  the  part  of  the  Crown;  here 
he  is  to  be  made  a  defendant  to  resist  a  claim  set  up  against  it  And 
even,  in  that  case,  the  King's  proctor  cannot  proceed,  officially,  without 
a  warrant  under  the  sign  manual,  countersigned  by  three  Lords  of  the 
Treasury;  and  then  only  on  behalf  of  a  nominee  appointed  in  that  war- 
rant And  tliis,  by  the  way,  is  conformable  and  analogous  to  what  Lord 
Coke  states  in  his  4th  Institute,  335,  that  "  when  the  King  is  made  an 
executor  of  the  will  of  another,  the  King  doth  appoint  certain  persons  to 
take  execution  of  the  will  upon  them  (against  whom  such  as  have  cause 
of  suit  may  bring  their  action),  and  appointeth  others  to  take  the  ac- 
counts." But  in  no  case  is  the  King's  proctor  ex  q^c/o  competent, 
much  less  compellable,  to  have  suits  brought  against  him,  and  to  be  im- 
pleaded, so  as  to  bind  the  Sovereign. 

The  notice  served  on.  the  King's  proctor  in  cases  of  proceedings  by 
creditors  to  obtain  an  administration  where  a  person  is  dead,  intestate, 
without  known  relations,  has  also  been  mentioned  in  tJle  argument 
But  that  is  a  "mere  notice,  and  not  at  all  for  the  purpose  of  proceeding 
inpaenamy  so  as  to  bind,  or  affect  the  right  of,  the  Crown.  It  is  quite 
modern  practice,  too,  very  lately  directed  by  the  Court  ex  cautela  to 
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guard  against  surprise  and  oversight;  for,  although,  in  laWy  the  King's 
proctor  is  at  all  times  present  in  Court,  still  a  notice,  in  fact^  is  prefer- 
able, lest  a  creditor,  perhaps,  to  a  trifling  amount,  should,  under  an  as- 
sertion of  there  being  no  relations,  obtain  possession  of,  possibly,  a  large 
property:  and  the  notice  which  the  Court  expects  to  be  given  to  the 
King's  proctor,  in  these  cases,  is  to  preserve  the  rights  of  the  crown  in 
the  event  of  no  relations  appearing;  and  for  the  benefit  of  those  relations, 
if  afterwards  any  should  appear.  So  different,  therefore,  is  that  from 
the  present  proceeding,  that  it  furnishes  no  analogy  to  warrant  it  This 
is  directly  a  demand  against  the  Sovereign  of  property,  in  the  con- 
templation of  the  law,  already  in  possession  of  the  Sovereign. 

It  has  been  said  that  the  statute  39  &  40  Geo.  3.  c.  88,  having  given, 
or  at  least  regulated  the  Sovereign's  right  to  dispose  of  his  property  by 
will,  must  a&rd  the  means  of  giving  effect  to  his  disposition.  But  such 
a  general  deduction  is  not  sufficient,  in  point  of  law,  to  give  a  new  ju- 
risdiction to  this  Court,  which  it  never  before  exercised,  of  proceeding 
against  the  reigning  Sovereign.  That  could  only  be  done  by  clear  and 
express  enactment  What  inconsistency  is  there  in  supposing  that  the 
legislature,  though  it  declared  and  regulated  the  Sovereign's  right  of 
testacy,  chose  to  leave  the  mode  of  proceeding  respecting  his  will  where 
it  stood  before?  Why,  is  it  to  be  supposed  that  the  legislature  meant, 
in  future,  to  submit  the  reigning  successor  to  the  authority  of  an  ordina- 
ry jurisdiction,  to  which  no  Sovereign  had  ever  before  been  subjected, 
and  which  would  be  a  departure  from,  and  violation  of  the  principles  of, 
the  constitutional  prerogatives  of  the  Crown?  It  was  said  that  it  would 
be  a  mockery  to  recognize  the  power  of  one  Sovereign  to  make  a  will, 
and  yet  to  leave  a  power  in  his  successor  to  defeat  its  operation;  and  so 
it  would  be,  if  the  successor  could  be  supposed  capable  of  exercising  any 
power  of  that  sort  It  would  be  in  some  degree  presumptuous,  and  al- 
most disrespectful,  for  the  Court  to  express  its  full  conviction  of  the  im- 
possibility of  his  Majesty,  personally,  entertaining  the  slightest  disposi- 
tion to  exercise  any  such  power  of  defeasance.  The  Sovereign  can 
have  no  personal  wish  on  this  subject  but  that  of  doing  justice.  The 
law  itself,  indeed,  does  not  permit  the  contrary  to  be  even  suspected. 
The  Kins  can  do  no  wrong;  he  cannot,  constitutionally,  be  supposed 
capable  ot  injustice.  If  properly  applied  to  in  the  forms  prescribed  by 
law  and  the  constitution,  no  doubt  ought  to  exist  that  real  justice  will 
be  done.  What  the  real  justice  of  the  case  may  be,  this  Court,  in  my 
judgment,  has  not  the  authority  to  decide;  and  being  of  that  opinion,  the 
Court  holds  itself  bound  by  law  to  reject  the  present  application. 
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(On  the  Admission  of  an  Mlegaiion.) 

Matnaly  or  conjoint,  wilU  (so  styled),  irrevocable  by  cither  of  the  (mipposed)  rrt- 
iaion,  unknown  to  the  testamentary  law  of  this  country ;  what  etf'ect  soever 
may  be  given  to  such  instruments  in  equity ^^^Kn  allegation,  propounding  an 
inscrument  of  this  species,  rejected ;  and  a  separate  will  of  the  same  deceased, 
of  a  later  date,  in  effect  pronounced  for. 

Maktha  Hobson,  Susannah  Hobson,  and  Joshua  Hobson,  sisters  and 
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brother,  madethe  following  conjoint  or  mutual  will,  dated  on  the  2d  day 
of  September,  1794: — 

We,  Martha,  Susannah,  and  Joshua  Hobson,  being  in  healtli  of  body 
and  sound  in  mind,  do  agree  to  the  following  assignment  of  our  property 
in  case  of  each  other's  decease,  exclusive  of  five  hundred  pounds,  the  dis- 
posal of  which  we  propose  leaving  a  memorandum  of,  according  to  our 
particular  liking.  The  remainder  of  our  property  we  resolve  to  be  left 
in  this  manner: — ^The  whole  of  the  interest  of  it,  excluding  the  above 
mentioned  five  hundred,  shall  devolve  to  the  longest  life  or  lives  while 
continuing  single;  but,  if  the  survivors  marry,  the  property  of  the  de- 
ceased shall  be  immediately  distributed  equally  amongst  our  brothers 
and  sisters,  viz.  William  Hobson,  Lydia  Blackburn,  Hannah  Blades, 
and  George  Hobson,  including  survivor  or  survivors  of  this  testament, 
who  are  to  have  an  equal  share  with  the  rest;  or  in  case  of  their  decease, 
viz.  our  above  mentioned  brothers  and  sisters,  their  share  to  be  equally 
distributed  among  their  children;  or  in  case  one  of  the  survivors  marry- 
ing, the  single  survivor  shall  have  the  interest  of  the  property  of  the  de- 
ceased during  the  time  of  his  or  her  remaining  single,  but  after  marriage 
to  have  no  more  claim  than  any  other  part  of  the  family;  and  on  the  de- 
mise of  the  last  of  us  three,  provided  he  or  she  remained  single  during 
life,  the  property  of  the  other  two  shall  be  equally  divided  amongst  our 
remaining  brothers  and  sisters;  or,  in  case  of  their  decease,  their  share 
to  be  equally  divided  amongst  their  children,  with  this  provision,  that 
the  property  of  the  last  survivor  shall  be  entirely  at  their  own  disposal. 
We  agree  to  leave  each  other,  with  our  brothers  William  and  George 
Hobson,  executors,  to  this  our  last  will  and  testament,  to  which  we  put 
our  hands  this  2d  day  of  September,  1794.  *^  „ 

Susannah  Hobson. 
Witness,  Geo9*ge  Hobson.  Joshua  Hoeson. 

Joshua  Hobson  died  in  the  month  of  October,  1796,  a  bachelor,  and 
without  having  altered  or  revoked  his  part  of  the  said  mutual  will;  a  pro- 
bate of  which,  as  to  the  effects  of  the  said  Joshua  Hobson,  was  granted 
in  August,  1799,  to  Martha  Hobson,  spinster,  Susannah  Hobson,  spinster, 
and  George  Hobson,  three  of  the  executors  named  in  the  same.  And 
Martha  Hobson  and  Susannah  Hobson  enjoyed  the  income  so  derived, 
arising  from  the  property  of  Joshua  Hobson,  till  the  death  of  Martha  in 
the  month  of  December,  1820,  a  spinster,  leaving  Susannah,  also  a  spin- 
ster, still  surviving. 

On  the  30th  of  November,  1820,  Martha  Hobson  made  the  follow- 
ing separate  testamentary  disposition  of  her  property: — 

As  my  last  will  I  leave  to  my  dear  sister,  Lydia  Blackburn,  my  share 
of  the  undivided  property  in  my  dear  father's  estates;  to  my  dear  sister, 
Susannah  Hobson,  I  leave  the  income  arising  from  the  whole  of  my 
funded  property  for  her  life;  I  also  leave  to  her  my  plate,  books,  furni- 
ture, and  such  of  my  apparel  as  she  may  like  to  take,  the  remainder  of 
my  apparel  I  wish  to  be  given  away  to  any  person  my  sister  Susannah 
may  think  proper;  and,  after  the  demise  of  my  dear  sister  Susannah  Hob- 
son, I  leave  the  whole  of  my  funded  property  to  be  divided  equally  -be- 
tween my  nephew  William  Blackburn,  and  my  nieces  Lydia  Blackburn, 
Eleonora  Blackburn,  Elizabeth  Blades,  Caroline  Blades,  and  Laura 
Blades. 
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I  leave  my  sister  Susannah  Hob8on>  executrix,  and  my  brother  George 
Hobson,  executor,  to  this  my  will. 
Buckwell  Hall  J  Dulwicky 
30th  November,  1850. 

Martha  Hobson. 
Witness,  George  Hobson. 

Probate  of  the  joint  will,  as  that  of  Martha  Hobson,  the  party  de- 
ceased in  this  cause,  was  prayed  by  George  Hobson,  one  of  the  surviv- 
ing executors  named  in  the  sa-id  joint  will,  on  the  one  hand;  and  letters 
of  administration,  with  the  separate  will  annexed,  as  that  of  the  same 
deceased,  were  prayed  by  the  nieces  and  two  of  the  legatees  named  in 
the  said  separate  will,  on  the  other  hand. 

The  allegations  propounding  these  instruments,  respectively,  were, 
in  effect,  mere  common  condiditSy  except  in  the  following  particulars; — 
The  allegation  propounding  the  joint  will  further  pleaded  the  death  of 
Joshua  Hobson,  a  bachelor,  in  October,  1796,  and  that  probate  of  the 
931^  joint  will,  as  to  the  effects  of  Joshua  Hobson,  was  taken  by  the  de- 
ceased in  the  month  of  August,  1799.  The  allegation  propounding  the 
separate  will  further  alleged,  "  titat  at  the  time  of  making  the  joint  will, 
and  also  at  the  time  of  the  death  of  the  said  Joshua  Hobson,  the  whole 
of  the  personal  estate  and  effects  of  the  said  Martha  Hobson,  spinster, 
the  party  in  this  cause  deceased,  did  not  exceed  in  value  the  sum  of  8000/.; 
and  that  she  was,  at  the  time  of  her  making  and  executing  her  true  last 
will  and  testament  [namely,  the  one  propounded],  and  at  the  time  of  her 
death,  possessed  of,  and  entitled  to,  personal  estate  and  efiects  of  the 
amount  or  value  of  13,000/.  or  thereabouts — that  the  value  of  the  estate 
and  effects  of  the  said  Joshua  Hobson,  at  the  time  of  the  making  of  the 
said  joint  will,  was  about  8000/. ;  and  at  the  time  of  his  death  did  not 
exceed  the  sum  of  6650/. — and  that  the  value  of  the  estate  and  effects  of 
the  said  Susannah  Hobson,  spinster,  at  such  time  [that  is,  at  the  time  of 
making  the  joint  will]  did  not  exceed  the  sum  of  8000/.'^ 

Of  these  allegations,  that  propounding  the  joint  will  of  September, 
1794,  was  opposed  on  behalf  of  the  nieces,  who  propounded  the  separate 
will  of  November,  1820. 

Judgment. 

Sir  JoHX  NicHOLL. 

I  have  no  hesitation  whatever  in  rejecting  the  allegation,  propounding 
the  nxutual,  or  conjoint,  will,  as  that  of  the  party  deceased  in  this  cause, 
on  the  principle,  that  an  instrument  of  this  nature  is  unknown  to  the  teS' 
tamentary  law  of  this  country;  or,  in  other  words,  that  it  is  unknown, 
as  a  willy  to  the  law  of  this  country  at  alU  It  may,  for  aught  that  I 
know,  be  valid  as  a  compact — it  may  be  operative,  in  equity,  to  the 
extent  of  making  the  devisees  of  the  will  trustees  for  performing  the  de- 
ceased's part  of  the  compact,  (a)  But  these  are  considerations  wholly 
foreign  to  this  Court,  which  looks  to  the  instrument  entitled  to  probate 
as  the  deceased's  toillj  and  to  that  only.  The  allegation  plainly  proceeds 
upon  a  notion  of  the  irrevocability  of  the  instrument  which  it  propounds 
as  the  will  of  the  deceased.     Why  this  very  circumstance  destroys  its 

(a)  As  in  the  case  of  Dufour  and  Pcrraro :  see  the  judgment  of  Lord  Camden 
in  that  case,  delivered  18th  July,  1769,  in  Hargrave's  Jurid.  Exen  vol.  ii.  p.  101. 
See  3  Ves.  403, 
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essence  (is  a  will,  and  converts  it  into  a  contract;  a  species  of  instru- 
ment over  which  this  Court  has  no  jurisdiction.  Upon  tiiese  broad,  and, 
as  I  apprehend,  sufficiently  intelligible  grounds,  I  reject  this  allegation. 

Allegation  rejected. 


DEW  V.  CLARK  and  CLARK.— p.  279. 
(On  the  Admission  of  an  •Allegation.  J 

Partial  insanity  may  invalidate  a  will,  which  is  fairly  to  be  inferred  the  direct 
off%firing  of  that  partial  insanity. — An  allegation  pleading  partial  insanity,  in 
order  to  defeat  a  will,  admitted. 

Ely  Stott,  the  deceased  in  this  cause,  died  on  the  18th  of  Novem- 
ber, 1821,  leaving  behind  him  a  widow,  and  Charlotte  Mary  Dew,  his 
natural  and  lawful,  and  only,  child.  The  deceased  died  possessed  of  a 
considerable  personal  property,  amounting  in  value  to  about  40,000/. 

The  present  question  arose  as  to  the  admissibility  of  a  plea  tendered  on 
the  part  of  Charlotte  Mary  Dew,  responsive  to  an  allegation  or  common 
condidit  given  and  admitted  on  the  parts  of  Thomas  and  Valentine  Clark, 
the  residuary  legatees  therein  named,  pleading  and  propounding  a  tes- 
tamentary paper,  bearing  date  on  the  26th  of  May,  1818,  as  the  last  will 
of  the  deceased. 

The  allegation  (after  pleading,  in  the  first  article,  the  death  and  cir- 
cumstances of  the  deceased)  went  on  to  plead,  in  substance — 

2.  That  in  the  year  1774  the  deceased  intermarried  with  Mary  Sim- 
son,  the  mother  of  Charlotte  Mary  Dew,  party  in  the  cause — that  shortly 
after  the  said  marriage  he  betrayed  great  violence  and  irritability  of  tem- 
per, especially  towards  his  said  wife,  and  conducted  himself  as  a  person 
labouring  under  mental  derangement — that  a  few  days  after  his  wife  was 
delivered  of  the  said  Charlotte  Mary  Dew,  in  the  month  of  November, 
1788,  the  deceased,  who  then  practised  as  a  surgeon,  directed  that  she 
should  be  taken  from  her  bed  and  washed  from  head  to  foot  with  cold 
water — that  this  order  was  reluctantly  complied  with  by  the  persons 
'  attending  her  under  the  deceased's  peremptory  injunctions;  inconse- 
quence of  which  extraordinary  treatment  his  said  wife  became  very  ill, 
and  died  in  about  ten  days. 

3.  That  immediately  after  the  birth  of  the  said  Charlotte  Mary  Dew 
the  deceased  showed  great  antipathy  to  her,  and  refused  to  see  her  for 
two  or  three  years — that  he  laboured  under  great  and  continued  delu- 
sion of  mind  respecting  his  said  daughter;  declaring,  whilst  she  was  in 
her  earliest  infancy,  that  she  was  invested  by  nature  with  a  singular  de- 
pravity— was  born  to  become  the  peculiar  victim.of  vice  and  evil — was 
the  special  property  of  Satan,  &c.  That  the  deceased,  as  his  said  daughter 
advanced  in  life,  persisted  in  similar  assertions,  and  continued  to  enter- 
tain a  similar  notion  respecting  his  said  daughter,  at  all  times  to  the  time 
of  his  own  death. 

4.  That  the  said  Charlotte  Mary  Dew,  notwithstanding,  constantly 
felt  and  expressed  a  filial  affection  for  the  deceased,  and  behaved  to  him 
with  respect  and  attention — that  she  conducted  herself,  on  all  occasions^ 
with  decorum  and  propriety;  was  a  person  of  strictly  moral  and  religious 
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habits;  and  was  so  known  to  be  by  many  persons  of  high  character  and 
reputation. 

The  subsequent  articles  of  the  allegation,  eighteen  in  number  (with 
the  exception  of  one  at  the  end,  reciting  and  contradicting  the  condidit)j 
instanced  a  variety  of  circumstances,  as  well  evincing  the  deceased^s  in- 
9ane  aversion  to  his  daughter;  pleaded  in  the  third  article,  as  tending  to 
show,  that  he  laboured  under  mental  perversion  in  some  other  particu- 
larsy  especially  on  religious  subjects. 

The  admission  of  this  allegation  was  opposed  on  the  behalf  of  Thomas 
and  Valentine  Clark,  as  stating,  on  the  face  of  it,  a  mere  case  of  great 
and  apparently  unfounded,  but  still  not  insane,  dislike — that  nothing 
could  impeach  the  will  short  of  legal  insanity,  to  a  case  of  which,  it  was 
contended,  that  no  proof  taken  upon  tliis  allegation  could  be  expected  to 
amount.  In  particular  it  was  argued,  that  the  will  itself  was  incompati- 
ble with  any  notion  of  the  deceased's  aversion  to  the  party  who  appeared 
in  opposition  to  it,  being  founded  in  insanity — that  the  deceased  could 
not  be  mad  quoad  hanc  by  halves — that  irrational  antipathy  must  have 
operated  with  him  to  the  total  exclusion  of  its  object  from  his  testamen- 
tary bounty;  but  that  a  series  of  testamentary  scripts  was  before  the  Court, 
in  each  of  which  the  daughter  was  benefitted;  and  that  the  very  will 
sought  to  be  impeached  bequeathed  her  lOOl.per  annum — a  legacy, 
which,  however  inadequate,  perhaps,  to  her  views  and  expectancies,  was 
conclusive  to  show  that  the  testator's  disaffection  to  his  daughter  was  not 
such  as  to  preclude  him  from  exercising  a  discretion  in  testamentary 
matters,  even  with  respect  to  her;  and,  consequently,  that  it  could  not 
avail  to  call  in  question  his  general  testamentary  capacity. 

Some  objections  were  also  taken  to  particular  parts  of  the  allegation, 
in  the  event  of  the  Court  declining  to  reject  it  as  a  whole. 
Judgment. 
Sib  John  Nicholl. 

The  present  case  is  one  of  a  singular  complexion;  but  it  is  one  which 
I  am.  not  disposed  to  stop,  in  limine^  by  repelling  this  allegation;  espe- 
cially being,  as  it  is,  set  up  on  the  part  of  an  only' child. 

The  case,  in  substance,  is  one  of  partial  insanity^K>f  insanity  quoad 
Aoc,upon  a  particular  subject,  or  rather,  perhaps,  quoad  hanCj  as  to  a  par- 
ticular person — ^that  person  being  the  deceased's  daughter,  and  only  next 
of  kin.  It  is  alleged,  in  the  plea  now  tendered  to  the  Court,  that  the 
deceased  conceived  a  dislike  to  this  only  child,  founded  purely  on  illu- 
sion; and  it  is  inferred,  that  he  was  actuated  solely  by  that  illusion,  to 
dispose  of  his  property  in  the  manner  in  which  it  is  purported  to  be  con- 
veyed, by  the  will  propounded  in  the  allegation  to  which  this  plea  is  re- 
sponsive. 

Now  the  possible  occurrence  of  such  a  case  of  partial  insanity,  and  that 
proof  of  it  may  invalidate  a  will,  which  is  fairly  presumable  to  have  been 
made  under  its  direct  afid  immediate  operation,  must  be  admitted  on  the 
authority  of  Greenwood's  case  (a),  though  the  last  verdict  in  that  case, 

(a)  The  following  is  an  outline  of  Greenwood's  case  (often  referred  to  on  argu- 
ment, but  of  which  the  Editor  is  not  aware  that  there  is  any  primed  report)  as 
stated  in  Mr.  (now  Lord)  Erskinc's  speech,  on  the  trial  of  James  Hadfield,  for 
thooting  at  his  late  Majesty,  at  Drury  Lane  Theatre.  "  The  deceased,  Mr. 
Greenwood,  rvhUtt  inaane,took  up  an  idea  that  his  brother  had  administered  poi- 
son to  him,  and  this  became  the  prominent  feature  of  insanity.  In  a  few  months, 
however,  he  recovered  his  senses,  and  returned  to  his  profession,  which  was  that 
of  a  barrister,  6cc.  but  could  never  divest  his  mind  of  the  morbid  delusion,  that 
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if  I  remember,  established  the  will.  And  this  being  so,  I  am  by  no 
means  prepared  to  say,  that  no  case  made  out  in  evidence,  taken  as  upon 
the  plea  now  tendered,  could  induce  me  to  relieve  the  party  who  tenders 
it,  against  the  operation  of  the  will  sought  to  be  impeached.  At  the 
same  time  I  must  observe,  first,  that  the  plea  is  one  of  that  sort  to  which 
it  is  not  very  likely  that  the  proof  will  come  \ip;  and,  secondly,  that, 
even  if  it  doeSf  I  by  no  means  pledge  myself  to  pronounce  against  the 
will.  Being  a  case  however,  which  1  cannot  determine  satisfactorily  to 
my  mind  against  the  party  who  sets  it  up,  in  this  stage  of  it,  I  think 
that  I  am  bound  to  admit  the  allegation,  as  by  so  doing,  I  give  her  the 
option  of  proceeding  with  the  cause,  if  she  thinks  proper.  She  must  be 
apprized,  however,  as  well  that  the  burthen  of  proof  rests  with  her,  as 
that  this  burthen,Un  my  judgment,  is,  from  the  very  nature  of  the  case, 
a  pretty  heavy  one.  The  present,  indeed,  may  be  less  difficult  to  make 
out,  than  Greenwood's  case,  in  one  respect,  as  the  delusion  under  which 
this  deceased  is  charged  to  have  laboured  towards  tlie  complainant  is  al- 
leged to  have  been  coupled  with  something  of  insane  feeling  in  other 
particulars,  especially  on  the  subject  of  religion;  although  here,  as  in 
Greenwood's  case,  the  general  capacity  is,  in  substance,  unimpeached. 
But  she  must  understand  that  no  course  of  harsh  treatment — no  sudden 
bursts  of  violence — no  display  of  unkind,  or  even  unnatural  feeling,  mere- 
ly, can  avail  in  proof  of  her  allegation — she  can  only  prove  it  by  ma- 
king out  a  case  of  antipathy,  clearly  resolvable  into  mental  perversion; 
and  plainly  evincing,  that  the  deceased  was  insane  as  to  her,  notwith- 
standing his  general  sanity. 

Without,  tlien,  committing  the  Court  as  to  what  may  be  its  ultimate 
opinion,  even  should  the  facts  pleaded  in  this  allegation  l>e  proved,  it  is 
not  an  allegation  which  I  think  myself  justified  in  precluding  from  going 
to  proof.  The  case  set  up  in  the  plea,  to  say  the  least,  savours  strongly 
of  being  one  of  partial  insanity;  and  it  is  too  much  to  say,  in  the  first  in- 
stance, that  a  will  which  can  be  argued,  w*ith  any  face  of  probability,  to 
have  been  the  direct  offspring  of  that  partial  insanity  if  it  be  proved  to 
have  existed,  can  upon  no  such  proof  of  its  actual  existence  as  may  re- 
sult from  the  evidence  taken  upon  this  plea,  be  relieved  against. 

Being  disposed,  therefore;  to  over-rule  the  objections  taken  to  tlie  al- 
legation, as  a  whole;  the  objections  taken  to  parts  of  it  are  of  no  great 
weight  in  my  mind.  They  are  nearly  all  resolvable  into  this  general  objec- 
tion, namely,  that  tlie  case  as  laid,  embraces  a  considerable  period  of  time, 
and  must  lead  to  a  considerable  bulk  of  evidence.  But  these  are  results 
to  which  the  setting  up  of  such  a  case  leads,  unavoidably.  It  is  hardly 
possible  for  the  Court  to  form  a  right  judgment  of  the  deceased's  state 
of  mind  in  the  particular  in  question,  without  his  whole  history,  so  far  as 
respects  that  particular,  being  laid  before  it.  It  was  incumbent,  there- 
fore, on  the  party,  to  go  into  some  minuteness  of  detail  on  this  point; 
and  to  take  up  the  history  from  an  early  period.  Nor  do  some  objec- 
tions, to  one  or  two  articles,  of  another  nature,  appear  to  me,  altogether, 
well  founded.  It  is  said,  for  instance,  that,  under  the  lyth  article,  the 
Court  could  only  be  furnished  with  Mr.  Bartlett's  opinion.  Why,  that 
is  not  exactly  so.     Mr.  Bartlett,  in  stating  his  opinion,  that  tlie  deceased 

his  brother  had  attempted  to  poison  him;  under  the  influence  of  which  (so  said) 
he  disinherited  him.  On  a  trial  in  the  Court  of  King's  Bench  upon  an  issue,  de- 
vuavU  vel  nout  the  Jury  found  against  the  will;  but  a  contrary  verdict  was  had 
in  the  Court  of  Common  Pleas;  and  the  suit  ended  in  a  compromise.'* 
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was  inflane,  will,  of  course,  at  the  same  time,  state  his  reasons  for  it— 
and  his  reasons  may  have  weight  with  the  Court,  though  his  mere  opinion 
may  have  little,  if  any. 

Upon  the  whole,  then,  I  admit  the  allegation;  leaving  it  for  the  party 
to  proceed  with,  or  drop  the  suit  €ui  libitum.  Upon  the  expediency  of 
the  former  measure  she  will  advise  with  her  counsel;  the  propriety,  under 
all  the  circumstances,  she  must  determine  for  herself. 

Allegation  admitted. 


FILEWOOD  V.  COUSENS  and  Others.— p.  2B^. 

A  panper,  ao  admitted  in  the  middle  of  a  suit,  may^  at  lea$t,  be  condemned  in  coita 

up  to  the  time  of  his  being  admitted  pauper. 


IN  THE  CONSISTORY  COURT  OF  LONDON. 

GREEN,  falsely  called  D ALTON  v.  DALTON.— p.  289. 

A  marriu^  annulled  by  reason  of  undae  publication  of  banns  [the  name  of  ''^u-. 
^itf/aV  being  inserted  betvreen  the  true,  and  only,  christian,  and  the  surname] 
under  the  26  Geo.  S.  c.  33. 


MICHAELMAS  TERM, 


ARCHES  COURT  OF  CANTERBURY. 

SAUNDERS  V.  DA  VIES— p.  291. 

A  dergyman  suqiended,  under  a  praceeding  by  articles,  for  druDkenness,  pro- 
faneness,  &c.  Quxre  as  to  the  right  of  the  dean  of  the  Arches,  fier  *e,  to  de- 
poce,  or  deprive,  in  any  case,  under  the  130d  canon. 


BARLEE  V.  BARLEE.— p.  301. 

IiDprisoninent  for  a  contempt,  nature,  effect,  and  remedy  of — ^not,  as  often  erro* 
neously  supposed*  either  m  the  discretion,  or  terminable  at  the  pleasure^  of  the 
Ecdemsttcal  Judge  by  whom  the  party  is  pronounced  in  contempt. 

Vol.  II.  .  16 
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AUSTEN  V.  DUGGER— p.  307. 


(On  Motion.  J 


If  h  party  committed  for  non-paymeBt  of  costs,  under  an  emmeou9  process^  be 
tkertufion  released^  the  Court  is  bound,  at  the  application  of  the  party  to  whom 
they  are  still  due,  to  issue  a  new  monition  for  payment  of  such  costs. 


BLYTH,  formerly  SODEN,  v.  BLYTH.— p.  312. 


(Jin  Appeal  from  the  Consistory  Court  qf  London.) 

An  appeal  only  msfienda  the  sentence  appealed  from,  does  not  render  it  a  nullity, 
Heiice»  the  statute  3  G.  4.  c.  75.  (which  passed  after  a  sentence  :of  the  Con- 
sistory Court  of  London  pronouncing  a  marriage  null  and  void  by  reason  of 
minority  and  want  of  consent  under  36  G.  2.  c.  33,  KYiO\x%\\  fiendin^  an  afifieal 
fvm  ihat  aentcnce)  held,  in  no  degree*  to  affect  the  question  of  such  marriage. 


SCHULTES  V.  HODGSON.— p.  318. 

Additional  articles  may  be  admitted  in  criminal  suits,  though  not  universally,  or 
as  a  matter  of  course— in  what  cases— under  what  restrictions— and  subject  to 
what  limitations. 


NORTHEY  V.  COCK.— p.  326. 


fOn  Motion,) 

Administrations  pending  suit,  never  granted,  on  motion,  but  by  consent  The 
principles  by  which  the  Court  is  governed  in  granting  adminbtrations  pending 
suit. 

This  was  an  appeal  from  the  Consistory  Court  of  Exeter,  promoted 
and  brought  by  Emanuel  Northey,  of  the  parish*  of  Stoke  Damerel,  in 
the  county  of  Devon,  and  diocese  of  Exeter,  against  Richard  Cock,  of 
the  parish  of  Lifton,  in  the  same  county,  and  diocese.  It  was  described, 
originally,  as  ^^  a  cause  of  bringing  into  and  leaving  in  the  registry  of 
that  Court,  the  letters  of  administration  of  all  and  singular  the  goods, 
chattels,  and  credits  of  Mary  Row,  late  of  Broad  wood  wiger,  in  the  county 
of  Devon,  widow,  deceased,  thentofore  obtained  by  Richard  Cock,  the 
pretended  cousin-german  and  next  of  kin  of  the  deceased,  and  of  show- 
ing cause  why  the  same  should  not  be  revoked  and  declared  null  and  void — 
and  why  such  letters  of  administration  should  not  be  committed  and 
granted  to  Emanuel  Northey,  the  lawful  cousin-german,  once  rtmovedy 
and  one  of  the  next  of  kin  of  the  deceased;^' 
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This  eauae  was  appealed,  upon  a  grievance;  on  the  Judce  below  hay- 
ing ordered,  or  decreed^  the  answers  of  the  said  Richard  Cock,  to  an 
allegation  given  and  admitted,  propounding  the  interest  of  the  said  Ema- 
nuol  Northey,  whieh  had  been  denied  by  the  said  Richard  Cock,  to  be  full 
and  sufSicient  answers  to  the  said  allegation* 

The  libel  of  appeal  was  admitted  on  the  1st  Session  of  Trinity  Term; 
and  on  thebjr-day  after  that  Term  (the  respondent's  proctor  having  giv- 
en an  affirmative  issue  to  that  libel,  and  confessed  the  appeal),  the  Judge 
|iroiiouneed  for  the  appeal,  and  retained  the  principal  cause — and  there- 
in decreed  the  said  Richard  Cock's  answers  to  be  insufficient,  and  as- 
signed him  to  give  in  further  and  fuller  answers  on  the  1st  Session  of  the 
next  Term. 

On  the  1st  Session  of  Michaelmas  Term,  the  proctor  for  the  respon* 
dent  exhibited  a  proxy  under  the  hand  and  seal  of  his  party;  and,  by 
virtue  thereof,  admitted^the  appellant  to  be  the  cousin-german,  pnce  re- 
moved, but  denied  him  to  be  a  next  of  kin  of  the  deceased. 

On  llie  dd  Session,  the  respondent's  proctor  propounded  the  interest 
of  his  party,  and  asserted  an  allegation — at  the  same  time  the  proctor 
for  the  appellant  exhibited  the  affidavit  of  a  Mr.  Edward  Abbot,  and 
moved  the  Court,  after  reference  had  to  the  contents  of  the  affidavit,  to 
grant  administration  to  him  (pending  suit)  of  the  effects  of  the  party  de- 
ceased in  the  cause. 

The  party  upon  whose  affidavit  this  motion  was  founded,  in  substance, 
deposed,  that  Mary  Row,  the  party  deceased,  died  on  or  about  the  1st 
day  of  June,  1820,  intestate — that  Richard  Cock,  one  of  the  parties  in 
the  cause,  who  then  resided  in  a  house  near  the  deceased's,  immediately 
thereupon  took  possession  of  the  same,  ,and  of  cash  to  the  amount  of 
2SSL  or  thereabouts;  and  in  a  few  days  after,  and  before  Emanuel  Nor- 
tiiey,  the  other  parly  in  the  cause,  and  claiming  to  be  of  kin  to  the  de- 
ceased in  a  nearer  degree,  could  be  apprized  thereof  in  time  to  enter  a 
caveat,  obtained  letters  of  administration  of  the  goods  of  the  deceased,  as 
next  of  kin  of  the  deceased,  from  the  Consistorial  Episcopal  Court  of 
Exeter,  and  in  virtue  of  such  administration,  sold  or  disposed  of  a  lease- 
hold estate  of  the  deceased,  and  attempted  to  sell  or  dispose  of  other 
leasehold  estates;  and  by  such  and  other  means,  possessed  himself  of  pro- 
perty of  the  deceased,  to  the  amount  of  800/.  or  thereabouts.  The  ap- 
E^arer,  after  referring  to  the  proceedings  had  in  the  Consistory  Court  of 
xeter,  and  in  this  (the  Appeal)  Court,  went  on  further  to  depose,  that 
the  estate  of  the  said  deceased  consisted  of  leasehold  and  freehold  pro- 
perty, money  out  on  mortgage,  biUs,  and  other  securities,  the  rents  and 
interest  of  which  could  not  be  received,  as  well  as  of  the  money  of  which 
the  said  Richard  Cock  had  so  as  aforesaid  possessed  himself,  and  still  re- 
tained; and  that,  to  the  appearer's  belief,  the  property  would  be  deterio- 
rated, and  its  security  endangered,  unless  administration  was  granted 
thereof,  pending  suit  The  appearer  lastly  deposed,  that  he  was  no 
otherwise  interested  in  the  event  of  the  suit,  or  with  the  parties,  than  as 
having  married  the  sister  of  the  said  Emanuel  Northey,  and  that  he  was 
ready  to  take  upon  himself  the  office  of  administrator,  and  to  give  any  se- 
curity required  by  the  Court 

Judgment. — Sir  John  Nicholl. 

This  application  is  irregular  in  every  respect  It  is  an  application  for 
an  administration  pending  suit,  ex  partem  founded  upon  an  affidavit  of 
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the  proposed  administrator  brought  in  on  the  3d  (the  preceding)  Ses- 
sion. Now  an  administration  pending  suit  is  never  granted  upon  mo- 
tion, unless  by  consent  If  the  parties  are  agreed,  both  that  an  admi- 
nistration is  necessary,  and  who  the  administrator  shall  be,  it  may  be 
planted  on  motion.  In  any  other  case,  an  act  on  petition  must  be  gone 
into — ^the  necessity  for  an  administration,  pending  suit,  must  be  shown; 
and  the  Court  must  be  satisfied  as  to  the  fitness  of  the  proposed  admi- 
nistrator— or  must  be  placed  in  a  condition  to  determine  between  the 
two,  (its  most  usual  office  upon  such  occasions)  an  administrator,  that  is^ 
being  proposed  by  each  party. 

The  afBdayit  exhibited  in  this  case,  certainly  states,  that  "  the  proper- 
ty will  be  deteriorated,  and  its  security  endangered,  unless  an  adminis- 
tration thereof,  pending  suit,  is  granted.*'  But  this  may  be  denied  and 
disputed  by  the  other  party,  if  an  opportunity  be  furnished  him  of  so 
doing — ^and  again,  the  indifferency  of  the  proposed  administrator,  the 
point  to  which  the  Court  principally  looks,  is  put  out  of  dispute,  even 
upon  that  person's  own  showing.  For  he  deposes,  that  "he  is  no  other- 
totse  interested  in  the  event  of  the  suit,  or  with  the  parties,  than  as  hav- 
ing married  the  said  Emanuel  Northey 's  sister. "  But  in  proving  him- 
self to  be  one  of  the  deceased's  next  of  kin,  Northey  must  prove  his 
sister  to  be  another — and  her  husband,  substantially,  has  her  interest. 
Instead,  therefore,  of  being  an  indifferent,  he  is  an  interested  party— a 
party  interested  to  an  equal  extent,  at  least  so  far  as  personalty  is  con- 
cerned, with  Northey  himself. 

I  have  looked  into  the  cases  determined  by  my  predecessor,  and  find 
that  this  Court  hath  been  constantly  in  the  habit  of  refusing  to  grant  ad- 
ministrations, pending  suit,  merely  to  take  property  out  of  the  hands  of 
a  litigant  party  in  the  actual  possession  of  it  It  hath  always  required 
it  to  be  shown,  that  the  property  was  in  jeopardy — ^that  the  party  sought 
to  be  dispossessed  was  irresponsible,  and  refused,  or  neglected,  to  fur- 
nish adequate  and  reasonable  security.  On  the  other  hand,  it  hath  as 
constantly  declined  jD?///m^^  a  litigant  party  in  possession  of  the  proper- 
ty, by  granting  administration  pending  suit  to  him,  always  granting  it, 
where  requisite,  to  a  nominee  presumed  to  be  indifferent  between  the 
contending  parties.  I  reject  the  present  application  upon  both  these 
principles.  Cock,  the  party  sought  to  be  dispossessed,  is  not  merely 
in  the  actual,  but  is  also  in  the  legal  possession  of  the  effects;  for  it  is 
stated  to^  be  under  an  administration,  although  that  administration  has 
since  been  called  in;  nor  is  there  any  proof  before  the  Court  (however 
the  fact  may  be,  as  to  which  I  determine  nothing),  that  the  security  of 
the  property  is  endangered  by  its  continuing  in  his  hands.  And  Mr. 
Abbot^  the  proposed  administrator,  as  already  observed,  is,  upon  his 
own  showing,  equally  interested,  and  consequently,  in  this  respect,  is 
identified,  with  Northey  himself,  the  other  party  in  the  caOse. 

Motion  rejected. 
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PREROGATIVE  COURT  OF  CANTERBURY. 

LAWRENCE,  Attorney  of  THOMAS,  v.  MAUD  and  PICKWELL. 

p.  331. 


(On  the  Admission  of  an  Allegation,) 

In  causes  of  interest,  both  cases  being  disclosed,  it  is  advisable  that  each  party 
should  admit  so  much  of  the  other's  case  as  he  may  (the  whole,  if  he  may) 
consistently  with,  and  without  prejudice  to,  his  own  case.-^Illustration  of  this 
rule. 


CHASE  V.  YONGE.— p.  336. 


fOn  Motion.  J 

a 

Quare,  whether  any  chancellor,  commissary,  official,  or  the  like,  can  be  permit- 
ted to  put  the  executor,  or  one  entitled  to  administration  of  the  effects,  of  a 
party  dying  within  his  diocese,  &c.  upon  proof  other  than  by  oath  in  his  ovm 
court,  of  such  party  having  left  bona  notabilia  in  divers  dioceses,  sufficient  to 
found  the  jurisdiction  of  the  Prerogative  Court,  before  requiring  probate,  or 
administration,  in  the  Prerogative  Court, 


WILKINSON  V.  DALTON.— p.  339. 

A  witness  who  had  been  repeated  and  dismissed  two  years  before,  not  permitted, 
under  the  circumstances,  to  be  examined,  at  the  end  ofthat  time,  upon  an  ar- 
ticle of  the  plea  which  she  had  not  been  designed  to  at  the  time  of  her  produc- 
tion as  a  witness;  and  which,  consequently,  she  had  not  been  examined  upon  in 
the  first  instance. 

In  this  case,  a  proctor  applied  to  be  permitted  to  examine  a  witness 
(who  had  been  repeated,  and  dismissed),  upon  one  article  of  the  allega- 
tion, which  she  had  not  been  designed  to  (said,  through  mere  inadver- 
tence) at  the  time  of  her  production. 

COTTKT^ 

Has  publication  passed  ? 

It  was  replied,  by  the  adverse  proctor,  in  the  negative;  but  he  stated, 
that  the  witness  in  question  had  been  repeated,  in  January,  1821,  nearly 
two  years  back — and  that,  in  this  interval,  several  allegations  had  been 
admitted  in  the  cause,  by  which  the  character  and  complexion  of  the 
cause  itself  had  materially  changed. 

Court — 

Under  these  citfeumstances,  I  shall  certainly  not  permit  this  witness 
to  be  examined  as  prayed — at  all  events,  not  without  affidavits  to.explain 
both  how  the  witness  came  not  to  be  designed  to  this  article  of  the  alle- 
gation, originally^  and  the  necessity  for  her  being  examined  upon  if, 
now.     This  is  one  of  those  opplication?  which  the  Court  listens  to  with 


126    In  the  Goods  of  Sidt  Hamet  Benamor  Beqqia. 

great  jealousy.     A  precedent  of  the  kind,  if  established,  might  be  abused 
to  obvious  ill  purposes. 

Application  rejected. 


In  the  Goods  of  SIDY  HAMET  BENAMOR  BEGGIA,  deceased. 

p.  340. 


(On  Motion,) 


Administration  of  the  goods  of  a  public  functionary  of  the  Emperor  of  Morocco^ 
decreed  to  a  party  e/iecifically  empowered  to  take  it  on  behalf  of  the  Emperor 
of  Morocco — on  proof  exhibited  to  the  Court  of  the  said  Emperor's  title  (not 
questioned  by  the  Crown  or  otherwise)  to  the  deceased's  eifectSi  in  behalf  of 
the  national  treasury,  by  the  Mahomedan  law. 

Sidy  Hamet  Benamor  Beggia,  late  consul  of  His  Majesty  the  Emperor 
of  Morocco,  at  Gibraltar,  died  there,  in  the  year  1821,  intestate.  The 
deceased  was  a  native  of  Larache,  in  Fez,  and  consequently  a  natural- 
born  subject  of  that  Emperor.  He  died  a  bachelor,  without  father, 
mother,  brothers,  sons,  daughters,  uncles,  aunts,  sons  of  the  aunts  {by 
the  father)  f  or  any  other /?rc>per  heir,  by  the  Mahomedan  law,  leaving 
effects  at  Gibraltar,  and  in  this  country,  to  which  the  Emperor  Muley 
Soliman  became,  under  the  circumstances,  entitled,  by  the  Mahomedan 
law,  in  behalf  of  the  national  treasury. 

These  facts  being  authenticated  to  the  Courts  of  Tangier,  and  Rabal, 
and  decrees,  founded  upon  them,  having  issued  from  those  Courts,  de- 
claratory of  the  law  as  above,  the  Emperor  Muley  Soliman  commissioned 
two  of  his  subjects  (Hagci  Thaer  Al  Hial  Rebati,  and  Haggi  L*Arbi  Ma- 
hanino)  to  proceed  to  Gibraltar,  and  act  there,  in  his  behalf,  by  taking 
possession  of  the  deceased's  estate  and  effects;  appointing,  i^t  the  same 
time,  Mr.  Judah  Benoliel  (the  deceased's  successor  in  the  consulate  at 
Gibraltar),  his  attorney,  to  receive  the  deceased*s  estate,  in  the  first  in- 
stance, to  deliver  it  over  to  the  said  commissioners. 

On  the  24th  of  July,  1821,  administration  of  the  deceased's  estate  and 
effects  was  granted,  by  decree  of  His  Majesty's  Court  of  Civil  Pleas  at 
Gibraltar,  to  the  said  Haggi  Thaer  Al  Hial  Rebati,  and  Haggi  L'Arbi 
Mahanino,  on  behalf,  and  as  commissioners  of  His  Imperial  Majesty  Mu- 
ley Soliman,  Emperor  of  Morocco;  security  being  directed  to  be  taken 
(and  which  was  taken  accordingly)  under  the  special  circumstances,  to 
meet  any  claim  of  creditors,  or  others,  upon  the  deceased's  estate,  which 
might  be  made  within  a  year  and  a  day,  from  that  time. 

The  said  commissioners,  when  about  to  depart  from  Gibraltar  on  their 
return  to  Morocco,  did,  by  an  instrument  of  procuration,  or  power  of 
attorney,  under  their  hands  and  seals,  delegate  to  the  aforesaid  Mr.  Ju- 
dah Benoliel,  his  said  Imperial  Majesty  of  Morocco's  consul  at  Gibraltar, 
all  the  powers  vested  in  them  under,  and  in  virtue  of,  the  aforesaid  de» 
cree  of  His  Majesty's  Court  of  Civil  Pleas  at  Gibraltar,  and  also,  all  other 
powers  and  authorities  which  they  possessed,  as  the  commissioners  qf 
his  said  Imperial  Majesty,  to  receive  and  take  possession  of  all  monies, 
estate,  and  effects  whatsoever  of  the  deceased;  and  to  appear  before  any 
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tribunal  or  court,  whether  ecclesiastical  or  secular;  and  to  do  all  acts, 
matters,  and  things,  necessary  or  expedient,  touching,  or  relating  to,  the 
estate  and  effects  of  the  deceased,  in  all  places j  countries,  dominionsy 
or  jurisdictions^  whatsoever* 

Under  these  circumstances,  in  proof  of  which  several  documents  were 
exhibited,  the  Court  was  moved  by  counsel  to  decree  administration  of 
the  effects  of  th4  deceased  in  this  country  (it  being  necessary  that  ad- 
ministration of  those  effects  should  be  granted  to  some  one,  for  the  use 
of  the  party  or  parties  eventually  entitled),  to  Mr.  Judah  Benoliel  (on 

B'ving  sufficient  security),  for  the  use  and  benefit  of  the  Emperor  of 
[orocco — the  said  Mr.  Judah  Benoliel,  in  addition  to  his  other  pre^ 
sumed  claims  to  the  administrator,  stated  above,  beins  the  sole  public 
ftiactionary  of  his  Imperial  Majesty  in  the  British  dominions. 

Court~Sir  John  Nicholl. 

The  facts  upon  which  this  motion  is  founded  are,  I  think,  sufficiently 
verified;  but  I  am  of  opinion,  that  a  specific  power,  or  commission^  to 
some  person  to  take  administration  of  the  deceased's  effects  here,  is  still 
requisite— -the  Emperor  of  Morocco's  commissioners,  as  the  atto]:ney 
of  whom  it  is  prayed  that  administration  may  be  granted  to  Mr.  Benoliel, 
of  efiects  in  this  country ,  having  been  limited,  by  the  express  terms  of 
Aeir  commission,  to  act  at  Gibraltar. 

Upon  the  question  of  lend  title  to  the  deceased's  effects,  if  any  should 
be  nosed — as,  for  instance,  oy  the  Croumj  or  by  relatives  on  the  mother's 
side,  who  mi^t  be  entitled  here,  though  excluded  by  the  Mahomedan 
law — it  might  be  material  to  show,  whether  the  deceased  was  an  ordi- 
narily domiciled  person  within  the  British  dominions,  or  was  only  a  tem- 
porary resident,  as  a  mere  officer  of  the  Emperor  of  Morocco.  But  if  no 
such  question  is  raised,  either  on  the  part  of  the  Crown,  or  otherwise, 
this  Court  will  be  disposed  to  follow  the  example  of  the  Court  of  Civil 
Pieas  at  Gibraltar;  and  to  decree  the  administration  to  any  party  sped- 
ficaUy  empowered  to  take  it,  on  behalf  of  the  Emperor  of  Morocco. 

Motion  suspended. 


In  the  GOODS  of  Sir  THEOPHILUS  JOHN  METCALFE,  Bart 

deceased. — ^p.  S43. 

(On  Motion.) 


Administration  granted*  limited  to  certain  purposes,  of  the  goods  of  a  party  de- 
ceased, untU  hia  last  will  (stated  by  himself,  a  few  days  before  his  death,  to 
be  in  India),  or  an  authentic  copy  thereof^  uhould  be  tranamitted  from  Indif^ 
to  thk  country, 

SiK  Theophilus  John  Metcalfe,  late  of  Fern  Hill,  in  the  county  of 
Berks,  Bart  was  the  party  deceased  in  this  business.  He  died  on  the 
16th  of  August,  1822,  having,  a  day  or  two  preceding  his  death,  in- 
formed his  relations,  and  friends,  that  he  had  made  his  will,  whilst  in 
India,  and  that  the  same  was  then  remaining  there.  The  deceased  was 
a  widower,  and  left  an  only  daughter,  a  minor  of  the  age  of  fifteen  years 
and  upwards,  the  sole  person  who  would  have  been  entitled  to  his  effects 
in  ease  he  had  died  intestate.     He  also  left  behind  him  two  brothers^ 
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both  respectively  resident  in  India,  and  two  sisters,  Lady  Ashbrooke^ 
and  Geor^ana  Theophila  Metcalfe,  spinster,  resident  in  this  country. 
The  deceased  had  himself  resided  many  years  in  China;  and  had  only 
come  to  this  country,  in  the  month  of  April,  1820,  for  the  benefit  of  his 
health,  with  intention  of  returning  to  China. 

The  property  of  the  deceased  in  this  country  chiefly  consisted  of 
10,000/.  3  per  cent  consols;  7000/.  India  stock;  20  Globe  shares;  4000/. 
London  Dock  shares;  a  bill  accepted  by  the  East  India  Company,  and 
due  in  May,  1823,  for  950/. ;  money  at  his  banker's,  and  due  from  the 
Hast  India  Company  (amount  uncertain) ;  furniture  and  effects  at  the  de» 
ceased's  residence  at  Fern  Hill;  and  a  freehold  estate. 

These  facts  were  verified  by  afiidavits,  of  Edward  Larken,  of  Bed* 
ford  Square,  in  the  county  of  Middlesex,  Esq.  who  had  been  agent  for 
the  deceased's  afiairs  in  England,  and  of  Miss  Metcalfe,  the  sister  of  the 
deceased;  and  the  Court  was  prayed,  under  these  special  circumstances, 
to  decree  administration  of  tlie  goods,  chattels,  and  credits  of  the  de- 
ceased, <^  limited  for  the  purpose  of  receiving  and  investing  the  interest 
and  dividends  due,  or  to  become  due,  on  the  dcceased^s  stock,  &c. — and 
for  receiving,  and  investing,  the  amount  of  the  said  bill — ^and  for  other- 
wise protecting  the  property  of  the  said  deceased,  to  the  said  Edward 
Larken,  Esq.  until  the  last  will  and  testament  of  the  said  deceased^ 
or  an  authentic  copy  thereqfy  should  be  transmitted  to  this  country.^* 

Court — Sir  John  Nicholl. 

The  Court  is  disposed,  under  the  circumstances,  to  accede  to  this  ap» 
plication,  although  it  is  one  of  a  novel  aspect  The  deceased  cannot  be 
sworn  to  have  died  intestate;  having,  according  to  his  own  declaration, 
left  a  will  in  India.  An  administration  peiidente  lite  is  out  of  the  ques- 
tion, as  no  suit  in  this  Court  relative  to  the  deceased's  affairs  is,  or  ever 
may  be,  depending.  Nor  can  there  be  an  administration  o^,  during  ab- 
sence out  of  the  kingdom,  or  the  minority,  of  an  executor,  or  the  Tike; 
for,  non  constat  who  the  executor  is,  or  even  whetlier  there  bo  an  exe- 
cutor. At  the  same  time,  an  interval  of  considerable  length  must  elapse 
before  the  deceased's  will  can  be  forwarded  from  India — in  which  inter- 
val it  may,  as  stated  and  sworn,  be  very  material,  that  some  person 
should  be  authorized,  as  well  to  receive  and  invest  the  interest  due  and 
accruing  upon  the  deceased's  stock,  &c.  as  to  act,  generally,  for  the  pro- 
tection and  management  of  his  property  in  other  particulars.  Under 
these  circumstances,  considering  the  reasonableness  of  the  application, 
and  that  all  parties  apparently  interested  are  consenting,  I  think  that  I 
am  bound  to  comply  with  this  prayer. 

Motion  granted. 


COATES  V.  BROWN.— p.  345. 
(On  Petition,) 


The  obligation  to  pay  costs,  pm*suant  to  a  monition  for  payment,  held,  under 
the  circumstances,  not  to  be  dispensed  with  by  the  party  to  whom  they  were 
due,  having  bound  himself  to  waive  them,  by  un  instrument  executed  out  of 
Court. 
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BROWN  V.  COATES.— p.  345. 
(On  Petition.) 

Question  of  jurisdiction-^pronounced  for — and  party  disputing  it  condemned  in 

costs. 
Quaere^  whether  the  mere  holder  of  a  will,  monished  to  bring  it  in,  at  the  suit  of 

one  entitled  to  administration  with  that  will  annexed,  has  any  right  to  insist 

on  proof  of  **bonA  notabUia,**  in  the  first  instance,  and  prior  to  bringing  in  the 

wilL 


I 


HUDSON  V.  BEAUCHAMP.— p.  352. 

(On  Motion.) 

A  witness  shall  be  compelled  to  answer  as  to  whether  he  is  or  is  not  responsible, 
in  some  way,  for  the  party's  expenses  in  whose  behalf  he  is  examined,  exfili- 

The  following  interrogatory,  among  others,  was  administered  to  John 
Stayner,  a  witness  produced  and  examined  on  behalf  of  Humphry  Hud- 
son, one  of  the  parties  in  this  cause. 

Will  you  positively  swear  that  you  have  not  advanced  any  sum  or 
sums  of  money  to  the  said  Humphry  Hudson,  or  to  any  one  on  his  be- 
half, for,  or  in  relation  to,  carrying  on  the  proceedings  in  this  cause  ? 
Are  you  not  in  some,  and  what  way,  responsible  for  the  expenses  of  this 
nuit?" 

The  witness  Stayner  had  answered  this  interrogatory  as  follows: — 

'<  He  will  swear  positively  that  he  has  not  advanced  any  sum  of  mo- 
ney to  the  said  Humphry  Hudson,  but,  as  his  son-in-law,  has  advanced 
money  to  Mr.  Glennie,  and  to  Messrs.  Milne  and  Parry,  lawyers,  on 
his  bthalf^  in  relation  to  carrying  on  the  proceedings  in  this  cause;  and 
be  submits  to  the  judgment  of  this  Right  Honourable  Court,  that  he  is 
not  bound  to  answer  whether  he  is,  or  is  not,  responsible  for  the  expen- 
ses of  this  suit,  and  as  to  which  he  has  given  no  undertaking." 

This  answer  was  objected  to  for  insufficiency,  and  the  Court  was  moved, 
by  counsel,  to  decree  a  monition  against  the  witness,  to  answer  the  in- 
terrogatory, whether  he  is,  or  is  not,  responsible  for  the  expenses  of  the 
suit  more  fully. 

On  the  other  hand,  it  was  said,  as  against  the  issue  of  the  monition, 
that  the  witness  had  answered  the  interrogatory  sufficiently  already, 
hy  implication — ^that  the  witness  could  only  l>e  responsible  for  the  ex- 
penses of  the  suit,  in  consequence  of  having  given  an  undertaking  to 
that  effect;  which  undertaking  however,  he  denied  himself  to  have  given, 
upon  oath.     But 

(Per  Curiam.) 

I  think  that  this  witness  is  bound,  and  may  be  compelled  to  answer 
the  interrogatory  in  question  explicitly^  and,  consequently,  I  direct  the 
monition  to  issue  as  prayed. 

Motion  granted. 

Vol.  II.  17 


130  Lock  v.  Denneb.  M.  T.  1822. 


LOCK  V.  DENNER.— p.  353. 


("On  the  Admission  of  an  Allegation.) 


In  a  testamentary  suit,  a  variety  of  slight  circumstances  are  pleadable,  "where  the 
case  set  up  by  the  other  party  is  charged,  by  the  party  pleading,  as  a  case  of 
fraud.    General  rules  as  to  pleading  in  such  cases. 

Sarah  Lock,  (wife  of  the  Rev.  Samuel  Lock,  D.  D.  late  of  Famham, 
in  the  county  of  Surrey)  was  the  party  deceased  in  this  cause.  On  the 
4th  Session  of  Easter  Term,  an  allegation  was  given  in  on  the  part  of 
the  husband  and  sole  executor,  propounding  a  certain  paper  writing,  bear- 
ing date  on  the  13th  of  June,  1821,  as  the  last  will  of  the  deceased. 
The  present  question  arose  upon  the  admission  of  a  plea,  responsive  to 
that  allegation,  given  in  on  the  part  of  Thomas  Denner,  a  nephew  of  the 
deceased,  and  admitted  to  be  a  contradictor  to  the  said  will. 

Judgment. 

Sir  John  Nicholl. 

The  case  made  for  the  husband,  to  which  the  plea  before  the  Court  is 
responsive,  is  long  and  special.  Its  general  outline  is  as  follows: — It 
pleads  his  marriage  with  the  deceased,  then  Sarah  Clinch,  widow,  in 
1810 — that  the  deceased,  in  virtue  of  a  marriage  settlement  which  is 
exhibited,  held  the  power  of  disposing  of  her  property,  then  amounting 
to  between  twenty  and  thirty  thousand  pounds,  by  will — thatj  accord- 
ingly, in  1816,  she  made  and  executed  a  will,  through  the  agency  of 
Mr.  Holiest,  of  Famham,  her  solicitor,  bequeathing  the  bulk  of  her  pro- 
perty to  her  husband.  Dr.  Lock,  party  in  the  cause — that y  in  1819,  whilst 
her  said  husband  was  under  pecuniary  difficulties,  and  even  conse- 
qtient  personal  restraint,  Mr.  Holiest  prevailed  with  her,  by  represen- 
tations that  her  property,  if  left  to  him,  would  go  merely  to  benefit  his 
creditors,  to  make  a  new  will  of  a  different  tenour  and  effect,  being  that 
virtually  propounded  by  her  nephew,  Denner,  the  other  party  in  the 
cause — tAat  the  deceased,  almost  immediately,  repented  of  having  made 
this  new  will,  and  repeatedly  expressed  to  her  female  attendant.  Luff,  to 
Aslet,  her  coachman,  and  to  her  sister,  Mrs.^  Dean,  her  displeasure  at 
the  part  taken  by  Holiest,  and  her  determination  to  make  and  execute  a 
third  will  coinciding,  in  substance,  with  the  first — thaty  at  different 
times,  she  was  on  the  point  of  invoking  the  aid,  in  this  respect,  of  dif- 
ferent attornies  at  Farnham,  or  in  its  neighbourhood,  but  was  still  pre- 
vented by  some  untoward  accident,  until  she  became  too  ill  to  carry  her 
intentions  into  effect  through  the  agency  of  a  professional  adviser;  finally, 
that  on  tlie  13th  of  June,  1821,  the  day  before  that  on  which  she  died, 
the  husband,  at  her  earnest  intreaty,  wrote  and  prepared  the  will  now 
propounded  in  his  behalf;  and  that  the  deceased  executed  the  same,  by 
her  mark,  being,  at  that  time,  of  sound  and  disposing  mind  and  memory, 
and  perfectly  cognizant  of  the  contents  of  the  instrument;  and  that  she  so 
executed  it  in  the  presence  of  three'witnesses,  who  subscribed  their  names, 
as  such,  to  a  common  attestation  clause.  It  is  also  pleaded,  that  the  de- 
ceased was,  on  several  occasions  happening  between  the  latter  end  of 
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VSldy  and  fhe  Spring  of  1821,  observed  to  be  writing  memoranda  upon 
small  pieces  of  paper,  four  of  which  memoranda,  of  a  testamentary  na- 
ture, pleaded  to  have  been  found  after  her  death  among  her  private  pa- 
pers of  moment  and  concern,  are  exhibited;  strongly  inferring  theproba- 
btliiyy  aprioriy  that  the  deceased  would  do  what  she  is  pleaded  to  have 
actually  done,  namely,  make  or  execute  a  will,  giving  and  bequeathing 
her  property  to  her  husband,  (a) 

The  above  is  a  general  outline  of  the  husband's  case,  which,  as  I  have 
already  said,  is  long  and  special.  The  adverse  case  set  up  in  this  plea, 
is,  that  the  husband  obtained  this  will  from  the  deceased  when  in  extre- 
tniSf  and  in  a  state  of  utter  incapacity,  mental  and  bodily,  by  gross  and 
direct  fraud;  and,  in  proof  of  this,  it  branches  out  into  a  great  variety 
of  particulars,  to  the  relevancy  of  many  of  which  it  is  that  the  principal 
objections  urged  to  the  admission  of  the  plea  in  its  present  state,  have 
been  addressed.  In  particular  the  plea  charges,  that  the  testamentary 
memoranda  exhibited  on  the  part  of  the  husband,  and  strongly  inferring, 
as  I  have  just  said,  the  probability  of  a  will  in  his  favour,  if  genuine^ 
are  mere  fiibrications  or  forgeries;  it  even  expressly  alleges,  that  the  de- 
ceased, who  is  stated  to  have  been  a  coachman's  widow,  and  in  early 
life  a  domestic  servant,  was  at  all  times,  and  down  to  the  time  of  her 
death,  continued  to  be,  so  illiterate,  as  to  be  incapable  of  reading  any 
written  instrument,  or  of  writing  any  more  than  her  names;  which  she 
had  been  taught  to  do,  with  great  difficulty,  by  tracing  over  the  letters, 
previously  written  for  her,  of  which  her  christian  and  surname  were 
composed* 

Now,  where  a  direct  fraud  is  charged  in  a  suit  of  this  description,  as 
in  the-present  instance,  the  party  charging  it  has,  or  should  have,  a  lati- 
tude «f  pleading,  hardly  to  be  conceded  in  any  other  instance.  Cases  of 
fraud,  if  tolerably  well  concerted,  are,  generally  speaking,  only  to  be 

(fl)  These  testamentary  memoranda  were  as  follows  :— 
S.  L. 
Christmas  day. 

I  have  receired  the  sacrament  from  my  husband — ^hc  shall  be  execu- 
tor.—Sisters  900/. — Brothers  200/. 
Endorsed, 

2819,  December. 


I  shall  make  Dr.  Lock  my  only  executor — ^my  cloathei  to  my 
Ssters  2001  each — ^Watch  to  Francis. 

S.  Lock. 

Endorsed,  Ja*^'* 

My  dear  husband  whole  and  sole  executor. 

Mem. 
To  Mr.  Niblet,  Guilford,  to  make  my  will, — my  husband  executor — Bro- 
thers and  Sisters  200/.— Mrs.  Dean  100/. — nothing  to  any  one  else. 

8.  Lock. 

Endorsed* 

Watch  to  Frank— Cloathes  to  sisters— Dr.  to  pay  Mr.  Okc. 


March  6, 1821.     My  dear  husband  shall  be  my  executor,  and  have  all  I  die 

X)08sessed  of.  _  . 

S.  Lock. 

Brothers  and  Sisters  200/. 

Endorsed, 

Thomas  Denner  nothing  to  do  with  my  affairs. 
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detected  and  defeated  by  induetiona  of  particulars,  roany,  perhaps^  appa- 
rently, trivial:  so  that,  to  exclude  these  from  a  plea  of  this  description 
would  tend,  in  effect,  to  encourage  fraud,  by  affording  it,  that  is,  its  best 
chance  for  impunity.  The  sum  or  substance  of  the  objections  taken  to 
this  plea,  is,  lliat  facts  are  alleged  in  it,  which  bear  too  slightly,  it  is 
said,  upon  the  point  at  issue  to  have  any  claim  to  be  admitted.  But  in 
such  a  case  it  is  difficult  to  say,  that  any  facts  bear  too  slightly  upon 
the  point  at  issue,  which  bear  at  all — ^for,  of  course,  I  do  not  mean  to 
say  that  facts  are  pleadable,  which  are,  wholly j  either  immaterial  or  ii^ 
relevant 

These  observations,  I  think,  go  to  dispose  of  nearly  the  whole  sub- 
stantial matter  into  which  the  objections  urged  against  the  admission  of 
this  allegation,  in  its  present  form,  are  resolvable.  The  Court  will  ad^ 
vert,  however,  briefly,  to  one  or  two  of  these,  by  way  of  illustration  of 
the  general  principles  which  it  conceives  applicable  to  the  pleadings  ge- 
nerally, in  cases  of  this  nature. 

For  instance,  it  is  said  that  the  deceased's  ante-nuptial  history — her 
situation  in  early  life,  as  a  domestic  servant,  and  subsequent  marriage 
to  a  coachman,  has  nothing  to  do  with  the  case,  and  ought  not  to  be 
pleaded.  I  entertain  a  difierent  opinion.  It  is  pleaded,  that  the  deceas- 
ed was  so  illiterate  as  to  be  incapable  of  writing — in  proof,  this,  that  the 
testamentary  memoranda  exhibited,  as  I  have  said,  on  the  part  of  the 
husband,  are,  what  they  are  alleged  to  be,  mere  fabrications  or  forgeries. 
Now,  it  neither  is  nor  can  be  denied,  that  this  illiteracy  of  the  deceas- 
ed is  pleadable,  as  being  a  material  fact  in  the  cause.  And  being  so,  I 
am  of  opinion,  that  her  early  history  and  connections  are  also  pleadable 
as  auxiliary  evidences  of  that  fact;  to  the  Court's  belief  of  which,  without 
some  intimation  of  these,  her  circumstances  in  after  life  would  naturally 
present  a  serious,  not  to  say,  insurmountable,  obstacle. 

Again — that  the  husband  was  under  difficulties,  and  even,  notwith- 
standing his  clerical  profession,  a  bankrupt,  in  the  year  1819 — that  the 
deceased's  goods,  and  household  furniture,  secured  to  her  separate  use 
by  her  marriage-settlement,  were  repeatedly  taken  in  execution  for  hU 
debts — that  the  husband,  not  merely  by  undue  influence,  but  by  harsh- 
ness and  severity,  induced,  or  compelled,  the  deceased  to  sanction  his 
applications  to  her  trustees  for  advances  of  money — and  that  such  ac- 
cordingly were  made  to  him,  by  the  said  trustees,  at  different  times,  to 
the  amount  of  upwards  of  12,000/. — all  this,  it  is  said,  is  foreign  to  the 
question  of  whether  the  deceased  executed  this  will,  and  is  advanced  in 
the  plea  for  no  other  purpose  than  to  discredit  the  husband,  and,  by  con^^ 
sequence,  to  produce  an  impression  on  the  mind  of  the  Court  unfavoura- 
ble to  his  case.  If  the  Court  viewed  these  allegations  in  this  light,  it 
would  instantly  reject  them.  But  I  am  inclined  to .  consider  them  in 
another  point  of  view.  The  will  of  IS  19  is  virtually  set  up  in  opposi- 
tion to  this  propounded  by  the  husband;  it  therefore  appears  to  me,  that 
they  are  material  to  the  real  issue  in  the  cause;  for  they  go,  as  well  to 
negative  that  part  of  the  husband's  plea  which  charges  the  will  of  1819 
to  have  been  wrung  from  the  deceased  by  importunities,  and  false  sug- 
gestions, as  to  show  the  improbability,  under  all  the  circumstances,  of 
the  deceased's  revoking  that  will,  and  disposing  of  her  property,  as  she 
is  alleged  to  have  done,  without  restriction  or  limitation,  in  her  husband's 
favour. 

It  is  pleaded,  again,  that  when  the  deceased  had  occasion  to  communi- 
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«ate  with  Bny  person  by  letter,  she  invariably^  employed  some  friend 
or  relative  to  write  such  letter  for  her,  to  which  she,  usually ^  subscrib- 
ed her  names.  The  pleading  of  this  fact  is  not  objected  to,  but  an  ob- 
jection is  taken  to  the  number  of  letters,  so  written  and  subscribed,  an- 
nexed as  exhibits,  being  altogether  no  fewer  than  eighteen,  addressed, 
at  various  times,  to  her  nephew,  Denner,  party  in  the  cause.  It  is  ob- 
servable, however,  that  these  exhibits  answer  a  double  purpose.  So 
far  as  the  bodies  go,  they  are  material  in  support  of  the  deceased's  in- 
capacity to  write,  and  invariable  employment  of  a  third  party  to  con- 
duct her  epistolary  correspondence;  an  inference  which  could  not  be 
fairly  deduced  from  merely  one,  or  two,  exhibits  of  this  description.  So 
far,  again,  as  the  signatures  are  concerned,  these  are  serviceable  in  an- 
other way.  For  it  is  ^pleaded,  that  the  testamentary  memoranda  ex- 
hibited on  the  part  of  the  husband  will  appear,  on  a  careful  comparison, 
not  to  have  been  written  by  one  and  the  same  party  who  signed  these 
exhibits;  that  party  being,  expressly  so  pleaded,  the  deceased  in  the  cause. 
Now,  if  evidence  of  hand-writing  by  comparison  be  admissible  at  all, 
which  it  is  too  late  to  make  a  question  of,  at  least  in  these  Courts,  the 
more  numerous  the  standards  of  comparison  furnished  are,  the  more 
satisfactory  that  evidence  is  likely  to  be.  So  that,  considering  the  dou-« 
ble  use  to  which  these  letters  are  applicable,  I  am  PQt  disposed  to  think 
the  number  exhibited,  under  the  circumstances  of  this  case,  considerable 
as  it  is,  altogether  excessive,  or  objectionable. 

Again,  it  is  pleaded  that  Sarah  Luff,  and  Betty  Limpus,  two  of  the 
subscribed  witnesses,  have  repeatedly  declared,  that  they  were  desired  to 
attest  the  pretended  will,  by  the  husband.  Dr.  Lock — ^that  the  witness, 
Limpus,  placed  her  mark,  without  knowing  the  nature  of  the  instrument 
which  she  was  attesting — and  that  no  conversation  whatever  respecting 
a  will,  or  the  contents  thereof,  passed  between  the  deceased  and  those 
about  her,  at  the  time  of  the  pretended  execution,  she  being  then  in  a  dy- 
ing state.  The  objection  taken  to  this  part  of  the  plea  is,  that  it  goes 
merely  to  introduce  *^  declarations,^'  which,  the  Court  has  been  told, 
it  is  hazardous  to  admit,  and  which,  when  admitted,  are  of  little  import 
As  evidence  of  fact,  I  grant  this  to  be  true  of  declarations;  but  I  under- 
stand them  to  be  pleaded,  in  this  case,  as  evidence  to  character;  and  as 
evidence  to  character,  it  is  a  known  rule,  that  declarations  are  receivable 
in  all  cases.  It  has  always  been  held,  that  the  credit  of  a  witness  might 
be  impeached,  by  showing  him  to  have  made  statements  out  of  Court, 
contrary  to  what  he  has  sworn.  For  the  purpose  of  impugning  the  tes- 
timony (presumed)  of  Luff  and  Limpus^  these  ^^  declarations"  may 
clearly  be  pleaded,  and  must  go  to  proof.  » 

Lastly,  it  being  pleaded  that  Luff,  upon  quitting  his  service,  was  es- 
tablished in  business  as  a  milliner  by  Dr.  Lock,  near  his  own  house,  at 
Farnham;  and  that  he  pays,  or  is  responsible  for,  the  rent  of  her  shop; 
this  also  is  objected  to  as  having  no  bearing  upon  the  question.  The 
husband,  it  is  said,  might  surely  advance  an  old  servant  of  his  deceased 
wife,  without  being  suspected  of  bribing  her  to  give  false  evidence, 
even  though  she  happens,  necessarily,  to  be  a  witness  in  his  cause.  To 
some  extent  I  admit  this;  and  if  the  witness  referred  to  in  this  article 
were  a  mere  casual  witness,  in  an  ordinary  cause,  I  should  be  disposed 
to  reject  it  But  the  features  of  this  case  are  somewhat  extraordinary; 
in  particular,  here  is  a  charge  of  gross  and  direct  fraud — of  cross  and 
direct  fraud  to  which,  if  it  be,  Luff  must  be  privy,  from  the  whole  com- 
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plexion  of  the  husband's  plesu  She  is  not  only  a  subscribed  witness 
to  the  will,  real  or  pretended,  but  she  is  vouched  as  a  witness  to  nearly 
every  material  fact  in  the  allegation  which  propounds  it.  Now,  I  do 
think,  that  every  circumstance,  however  slightly  and  collaterally  only, 
affecting  the  credit  or  character  of  such  a  witness  in  such  a  case,  may 
be  fairly  pleaded. 

Upon  the  whole,  then,  the  Court  is  disposed  to  consider  the  entire 
substance  of  this  allegation  admissible.  As  the  present,  however,  is  a 
case  which  must  necessarily  spread  out  into  a  great  quantity  of  matter, 
it  is  peculiarly  desirable  to  compress  the  allegation  into  the  narrowest 
possible  compass  within  which  all  the  relevant  facts  can  be  fairly  and 
adequately  stated.  It  appears  to  me,  that  it  is  objectionable  in  this  par- 
ticular in  no  common  degree,  and  that  it  may  be  materially  reduced  in 
bulk,  without  any  substantial  curtailment,  by  the  process  which  I  am 
about  to  suggest  Its  actual  application  would  possibly  be  attended  with 
little  benefit  in  the  present  case,  as  nearly  the  whole  extra  expense  oc- 
casioned by  the  diffuse  mode  of  pleading  practised  in  this  instance,  may 
have  been  already  incurred.  Still,  it  may  be  fit  that  the  Court  should 
suggest  it;  in  order  to  recommend  its  application  in  future,  similary 
cases. 

In  the  first  place,  then,  this  allegation  would  be  materially  compress- 
ed, without  any  curtailment  in  point  of  substance,  by  omitting  to  recite 
the  articles  contradicted.  The  mere  recitation  of  one  article  only  of  the 
former  plea,  contradicted  in  the  present,  occupies,  I  observe,  five  sides 
of  paper.  This  is  quite  unnecessary,  and  very  objectionable,  especially 
where  it  runs  to  this  extreme  length.  It  would  be  quite  sufiicient  to 
plead,  generally,  that  in  opposition  to  ^uch,  or  such,  an  article  of  the 
plea  given  in  by  the  other  party,  the  party  proponent,  alleges  and  pro- 
pounds, &c.,  and  so,  to  go  on  pleading  contradictory  facts. 

But,  secondly,  this  allegation  might  be  still  further,  usefully,  abridged 
by  not  pleading,  seriatim,  that  is,  contradictory  /acts  even,  which  the 
party  can  produce  no  witness  to,  and  in  respect  to  which  he  can  enter- 
tain no  reasonable  hope  of  deriving  any  benefit  from  the  answers  of  the 
other  party.  For  instance,  the  21st  article  of  this  allegation  is  made  to 
extend  over  several  sheets  of  paper,  by  the  statement,  furnished  by  the 
party  ^ho  propounds  it,  relative  to  the  immediate'  /actum  of  the  dis- 
puted instrument,  being  negatived  seriatim.  As  thus — ^that  the  said  de- 
ceased ^^did  not,  upon  the  said  5th  of  June,  18^1,  tlic  day  of  the  date 
thereof,  give  verbal  instructions  and  directions  to  the  said  Samuel  Lock, 
party  in  this  cause,  to  make  and  prepare  her  will — nor  did  the  said  Sam- 
uel Lock  make  and  prepare  a  will  for  the  deceased  to  execute,  pursuant 
to  such  instructions  and  directions — nor  was  the  same,  after  being  pre- 
pared for  execution,  read  over  to,  or  by,  the  said  Sarah  Lock,  deceased — 
nor  did  the  said  deceased  know,  or  understand,  the  contents  thereof, 
and  like  and  approve  of  the  same — nor  did  she  (being  from  weakness 
incapable  of  subscribing  her  name)  set  her  mark,  and  affix  her  seal  there- 
to, or  publish  and  declare  the  same  as  and  for  her  last  will,  &c.  &c." 
The  party  tendering  the  allegation,  plainly^  relies  for  success  upon 
being  able  to  prove,  not  this  string  of  negatives,  but  the  one  affirmative 
fact  pleaded  at  the  conclusion  of  the  article,  inconsistent  with  the  whole 
adverse  statement  respecting  the  /actum,  of  the  alleged  will — namely, 
that  the  said  deceased  ^<was,  on  the  said  5th  day  of  June,  1821,  had 
been  for  some  time  before,  and  always  afterwards  continued  to  be,  of 
nnsound  mind,  memory  and  understanding,  and  utterly  incapable  of  any 
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serious  or  rational  act,  requiring  thought,  judgojent,  and  reflection." 
And  this  being  so,  I  apprehend,  that  it  would  have  been  quite  suflScient 
for  the  party  to  have  pleaded  this  one  affirmative  fact,  without  pleading 
the  string  of  negatives  which  precedes  it  at  all,  or,  at  least,  without 
pleading  these  negatives  seriatim^  and  in  detail. 

And  here  I  may  further  observe,  that  it  is  at  best  useless  in  pleading, 
generally  speaking,  to  contradict,  in  detail,  any  statement  which  can 
only  be  spoken  to  by  witnesses  vouched  to  sustain  it  in  the  adverse  plea. 
The  party  pleading  in  such  case,  either  does,  or  does  not^  make  his 
vouchees  witnesses.  If  he  does,  the  other  party  can  get  at  their  evi- 
dence much  more  usefully  to  himself  by  cross-examining  these,  than  by 
re-producing  them  upon  a  counter-plea;  and  merely  to  counterplead, 
without  re-producing  them  (these  being  supposed  the  only  capable  wit- 
nesses to  the  statement),  would  answer  no  end.  If  on  the  other  hand, 
the  party  pleading  docs  not  make  his  vouchees,  witnesses,  still  the  omis- 
sion of  9i  formal  counter-plea,  as  to  the  particular  statement,  can  do  no 
injury,  generally  speaking,  to  the  other  party:  for  if  persons  are  vouch- 
ed in  a  plea,  witliout  being  made  witnesses,  the  party  vouching  them 
not  merely  fails  in  proof,  but  the  ordinary,  at  least,  inference  is,  that 
the  persons  vouched  would,  if  made  witnesses,  have  contradicted  the 
plea.  I  can  easily  conceive  the  above  liable  to  many  exceptions — still  I 
apprehend  it  to  hold,  as  a  general  rule* 

With  these  observations,  which  may  be  applied  or  not  to  the  reform 
of  this  particular  allegation,  at  the  discretion  of  the  counsel  on  both 
sides,  as  for  the  present,  I  admit  the  allegation. 


BELL  V.  ARMSTRONG.— p.  365. 
(On  Petition.) 


A  next  of  kin,  who  has  acquiesced  in  probate  taken  in  common  form^  and  has 
even  received  a  legacy  due  to  him  as  under  a  will,  may  still  be  at  liberty  to  call 
in  such  probate,  and  put  the  executor  on  proof  of  that  identical  viiilfier  testes, 
first  bringing  in  the  legacy  so  received. 

William  Bell,  formerly  of  Upper  George  Street,  Portman  Square, 
but  late  of  the  Nunnery,  at  St.  Margaret's,  in  Buckinghamshire,  was  the 
party  deceased  in  this  cause.  He  died  in  July,  1818;  and,  in  December, 
1820,  probate  of  his  will,  dated  the  14th  of  April,  1817,  was  taken,  in 
common  form,  by  Richard  Armstrong,  as  sole  executor,  and  residuary 
legatee. 

In  April,  1822,  a  citation  issued  at  the  suit  of  John  Bell,  the  brother, 
and  only  next  of  kin,  and  one  of  the  executors  and  substituted  residuary 
legatee  named  in  a  former  will  of  the  deceased  dated  the  2 1st  of  Novem- 
ber, 1815,  against  the  said  Richard  Armstrong  (respectively  parties  in 
the  cause),  to  bring  in  probate  of  the  latter  will,  that  of  April,  1817,  and 
show  cause  why  the  same  should  not  be  pronounced  null  and  void.  Mr. 
Armstrong  appeared  to  this  citation,  under  protest;  and  the  present  ques- 
tion arose  upon  the  merits  of  that  protest,  subsequently  extended  into 
an  act,  which  act  had  also  been  written  to  on  the  part  of  the  next  of  kin. 

For  the  party  cited  it  was,  in  substance,  alleged,  that 
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William  Bell,  the  deceased,  left  his  house  in  the  neighbourhood  of 
Portman  Square,  for  the  benefit  of  his  health,  in  the  beginning  of  Mareh^ 
1817,  and  took  up  his  residence  at  that  of  George  Saunders,  with  whom 
he  had  been  long  previously  acquainted,  in  the  neighbourhood  of  Hemel 
Hempstead,  where  he  died,  in  July,  1818,  having  first  duly  made  and 
executed  his  last  will,  dated  14th  April,  1817,  wherein  he  appointed 
Richard  Armstrong,  the  party  cited,  his  sole  executor,  and  residuary  le- 
gatee— that  the  said  Richard  Armstrong,  on  or  about  the  15th  of  March, 
1817,  communicated  to  John  Bell,  the  other  party  in  this  cause,  then 
resident  in  Cumberland,  intelligence  of  such  his  brother's  removal;  hav- 
ing previously  (to  wit,  on  or  about  the  11th  day  of  February,  1817)  ac- 
quainted him  with  his  said  brother's  precarious  state  of  hesdth,  and  in- 
capacity to  manage  his  affairs  (an  incapacity  from  which  he  afterwards, 
for  a  time,  recovered),  and  advised  him  to  come  to  town,  as  upon  that 
account — that  after  tlie  deceased  had  made  his  will  as  aforesaid  (namely, 
about  the  22d  or  23d  of  April,  in  that  year),  the  said  John  Bell  arrived 
in  London,  and  was  informed  by  the  said  Richard  Armstrong  (till  then 
personally  a  stranger  to  him),  that  the  said  deceased  had  made  his  will 
since  he  had  been  at  the  house  of  the  said  George  Saunders;  and,  at  the 
same  time,  was  recommended  by  the  said  Richard  Armstrong,  to  go  down 
to  the  said  George  Saunders's,  in  order  to  see,  and  communicate  with, 
his  said  brother — that  the  said  John  Bell  accordingly  went  to,  upon  the 
following  day,  and  remained  at,  the  said  George  Saunders's  till  the  next 
morning;  on  which  occasion,  he  had  full  opportunity  of  seeing,  and  con- 
versing with,  his  said  brother,  and  of  making  any  inquiries  he  might 
think  fit  relative  to  his  said  will,  or  upon  any  other  subject — that  in  the 
latter  part  of  1817,  the  deceased,  having  sustained  a  relapse,  was  gradually 
reduced  to  a  state  of  imbecility,  in  which  state,  certain  pretended  codicils 
to  the  will  of  1817,  were  procured  from  him,  the  validity  of  which,  re- 
spectively, was  contested  by  the  said  Richard  Armstrong  in  two  suits 
lately  depending  in  this  (the  Prerogative)  Court,  described,  respectively, 
as  "  Maddy  and  Scott  v.  Armstrong,"  and  <*  Armstrongs.  Saunders" — 
that  the  first  of  such  suits  was  depending  from  August,  1818,  to  Feb- 
ruary, 1820,  when  the  codicil  propounded  in  it  was  pronounced  to  be 
null  and  void;  shortly  after  which,  the  second  commenced,  but  was  vol- 
untarily abandoned  by  tlie  party  defending  it  towards  the  close  of  the 
said  year(a) — thatj  in  the  December  of  that  year,  probate  of  the  said  will 
was  taken  by  the  said  Richard  Armstrong,  of  which  he  remained  in  the 
undisturbed  possession  till  May,  1822 — that,  shortly  after  the  said  de- 
ceased's death,  tlie  said  John  Bell  came  to  London,  and  was  informed 
of  the  said  will,  and  pretended  codicils;  when,  and  afterwards,  he  ex- 
pressed his  entire  acquiescence  in  the  said  will,  and  his  hope  that  the  said 
Richard  Armstrong  would  succeed  in  his  opposition  to  the  said  pretend- 
ed codicils — that  the  said  John  Bell  had  full  knowledge  of  all  the  pro- 

(fl)  By  the  will  of  1817,  the  residue,  after  payment  of  legacies  (among  which 
were  legacies  to  George  Saunders  and  his  family,  to  the  amount  of  ISOOL),  wan 
bequeathed  to  Richard  Armstrong.  That  residue  was  now  alleged,  in  real  and 
personal  property,  to  amount  in  value  to  17,0001,  By  the  Jir»t  codicil,  the  resi- 
due was  purported  to  be  given  equally  between  Armstrong  and  Saunders — and 
by  the  second,  the  whole  of  the  residue  was  given  to  Saunders  and  his  family,  and 
oaly  a  legacy  of  1000/.  to  Armstrong.  The  first  of  these  codicils  was  dated  in 
July,  18ir — the  second,  (the  codicil,  that  \%,Jir*t,  propounded,  vix.  in  the  suit  of 
"  Maddy  and  Scott  v,  Armstrong*'),  in  March,  1818. 
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ceedings  had  in  this  (the  Prerogative)  Court,  in  the  two  suits  aforesaid, 
respecting  the  validity  of  the  said  codicils,  and  had  ample  opportunity  of, 
at  the  same  time,  disputing  that  of  the  said  will  had  he  been  so  disposed — 
that  the  existence  of  a  copy  of  the  deceased's  former  will,  of  November, 
1815,  in  which  the  said  John  Bell  was  named  an  executor  and  the  sub- 
stituted residuary  legatee,  was  communicated  to  the  said  John  Bell,  im- 
mediately after  the  deceased's  death,  who  then  declined  having  the  same 
brought  forward — and,  lastly,  that  the  said  John  Bell  had  taken  and  ac- 
cepted, from  the  said  Richard  Armstrong,  after  probate,  the  balance(a) 
of  a  legacy  of  500/.  bequeathed  to  him  by  that  very  will,  the  validity 
of  which  he  was  now  seeking  to  overthrow.  Under  these  circumstan-^ 
ces,  it  waB  prayed  that  the  Judge  would  pronounce  for  the  protest,  and 
dismiss  the  suit 

In  opposition  to  this  prayer,  it  was,  in  substance,  alleged,  for  the  par- 
ty who  took  out  the  citation,  that 

The  said  deceased  did  not  leave  his  house,  of  his  own  accord,  as  for 
the  benefit  of  his  health  or  otherwise,  at  the  time  specified  on  behalf  of 
the  other  party,  for  that  of  the  said  George  Saunders;  but,  that  he  was 
carried  away,  for  sinister  purposes,  in  pursuance  of  a  plan  formed  by, 
and  between,  Richard  Armstrong,  the  other  party,  and  the  said  George 
Saunders,  to  get  the  said  deceased  into  their  power,  and  possession,  and 
to  take  advantage  of  his  childish  and  imbecile  state,  in  order  to  obtain  a 
will  from  him  in  their  favour — that  the  pretended  will  of  April,  1817, 
was  not  duly  made  and  executed  by  the  deceased;  and  that  the  same 
was  prepared  from  instructions  furnished  by,  and  in  the  hand-writing  of, 
the  said  Richard  Armstrong — that  the  said  John  Bell,  at  the  time  of  his 
visit  to  his  said  brother,  at  Hemel  Hempstead,  although  aware  that  he 
had  made  a  will,  was  ignorant  of  the  contents  thereof,  and  in  whose  fa- 
vour the  same  was  made — that  he  had  no  adequate  opportunity  of  com- 
municating with  his  said  brother,  whom  he  found  in  a  very  weak  and 
imbecile  state  both  of  mind  and  body,  on  that  or  any  other  subject,  upon 
the  occasion  of  such  visit,  by  reason  that  the  said  George  Saunders,  his 
wife,  or  one  of  his  family,  was  about  the  deceased  nearly  the  whole  time 
the  said  John  Bell  was  with  him;  and  that  he  was  the  less  anxious  upon 
that  head,  asconfiding  in  the  assurances  of  the  said  Richard  Armstrong, 
that  his,*  the  said  John  Bell's  interests  should,  at  all  events,  be  consulted 
and  provided  for — that  if  the  said  John  Bell  ever  expressed  an  acquies- 
cence in  the  provisions  of  the  said  pretended  will,  or  a  wish  that  the  said 
Richard  Armstrong  might  succeed  in  his  opposition  to  the  said  pretend- 
ed codicils,  he  did  so  in  the  expectation,  created  by  the  assurances  of  the 
said  Richard  Armstrong,  that  if  he  succeeded,  he  would  divide  the  said 
deceased's  property  among,  or  would  otherwise  most  materially  benefit 
with  it,  the  family  of  the  said  deceased;  for  which  family,  he  sometimes 
declared,  that  he  was  '^  fighting,"  and  not  for  his  own  particular  emolu- 
ment— that  the  said  John  Bell  had  no  knowledge  whatever  of  the  will 
of  November,  1815,  or  the  copy,  prior  to  the  month  of  June,  1821,  when 

(fl)  Namely,,  200/.  The  sum  of  300/.  on  account  of  the  legacy  of  500/.,  to 
which  he  was  entitled  under  the  will,  h:id  been  advanced  to  him,  pending  the 
suit,  by  the  administrator  pending  the  suit,  who  was  authorized  in  that  behalf 
by  the  said  Richard  Armstrong,  jcHntly  with  the  other  parties  to  the  suit,  Maddy 
and  Scott. 

V6l.  II.  •  18 
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the  lattery  the  copy,  was  communicated  to  him  by  William  Harding, 
by  whom  the  same  had  been  taken,  or  made,  at  the  express  instance  of 
the  deceased,  in  the  year  1816.  (a) 

In  a  rejoinder,  on  the  part  of  Mr.  Armstrong,  it  was  denied  that  he 
the  said  Kichard  Armstrong  had  ever  expressed  himself  in  a  manner 
which  ought  to,  or  could,  have  led  the  said  John  Bell  to  believe  that  he 
would  divide  the  deceased^s  property  among  his  relatives,  in  the  event 
of  succeeding  in  his  opposition  to  the  pretended  codicils;  but  it  was  al- 
leged, that  the  said  Richard  Armstrong,  having  determined  to  oppose 
the  said  codicils,  did  make  an  offer  to  the  said  John  Bell  to  share  the 
whole  property,  in  the  event  of  being  successful,  provided  the  said  John 
Bell  was  willing  to  incur,  jointly  with  him,  the  trouble  and  expense  of 
opposing  the  said  codicils;  which  offer,  however,  the  said  John  Bell  de- 
clined to  accept;  expressing  at  the  same  time  his  entire  concurrence  in 
the  bequest  of  the  property  (as  his  said  brother  had  thought  proper  to 
make  it)  to  the  said  Richard  Armstrong. 

Judgment. 

Sir  John  Nicholl. 

William  Bell  died  in  July,  1818,  leaving  a  widow(A),  and  John  Bell, 
his  brother,  and  only  next  of  kin.     In  the  month  of  December^  1820, 

grobate  of  his  will,  dated  on  the  14th  of  April,  1817,  was  taken  by 
ichard  Armstrong,  the  sole  executor  named  in  it,  in  common  Jbrnif 
with  the  perfect  cognizance,  it  must  at  least  be  admitted,  of  the  deceased's 
brother,  Mr.  John  Bell.  In  the  month  of  April,  however,  in  the  pre- 
sent year,  1822,  a  citation  issued,  at  the  instance  of  this  brother,  calling 
upon  the  executor  to  bring  in  probate  of  this  will  so  taken,  and  to  show 
cause  why  the  same  should  not  be  revoked,  and  declared  null  and  void.* 
Mr.  John  Bell,  the  applicant,  appears  not  only  in  the  character  of  the 
sole  next  of  kin  of  the  deceased,  but  in  that  also  of  one  of  the  executors, 
and  the  substituted  residuary  legatee,  in  a  former  will  of  the  deceased, 
dated  in  November,  1815,  a  copy  of  which  (for  non  constat  what  has 
become  of  the  original),  is  annexed  to  his  affidavit  of  scripts. 

To  the  citation  so  taken  out,  the  party  cited  has  appeared  under  pro- 
test— alleging  grounds  upon  which  he  insists  that  the  brother  has  for- 

(a)  The  original  of  which  said  will,  after  being  so  copied,  was  deposited  in 
the  deceased*s  iron  chest,  the  key  of  which  was  alleged,  by  the  next  of  kin,  to 
have  been  taken  from  the  deceased's  pocket,  by  Elizabeth  Saunders,  wife  of 
George  Saunders,  in  the  latter  end  of  June,  1817,  and  to  have  been  delivered  to 
the  said  Richard  Armstrong,  for  the  purpose  of  opening  the  said  chest- — that  the 
said  Richard  Armstrong  came  to  London  therewith,  and  went  to  thehouseof  the 
said  deceased  ;  a  few  days  after  which,  the  said  chest  was  cairied  from  the  de- 
ceased's dwelling-house,  to  the  house  of  the  said  George  Saunders,  in  one  of  hig 
carts — lastly,  that  on  the  said  William  Harding  making  inquiries  of  the  said 
Richard  Armstrong  concerning  the  said  will,  a  few  days  after  the  deceased's  fu- 
neral, the  said  Richard  Armstrong  said,  that  "  it  had  not  been  found."  The  an- 
swer to  these  allegations,  on  the  part  of  Mr.  Armstrong,  merely  was^  that  the 
key  of  the  said  chest  **  had  been  in  his  possession  in,  or  about,  the  month  of  June, 
1817,  but  that  it  had  been-  returned  to  Saunders,  without  being  made  use  of,  or 
the  chest  having  been  opened  by  him,  the  said  Richard  Armstrong." 

(b)  This  widow  was  admitted  to  have  been  under  restraint,  as  non  comfios, 
from  a  period  anterior  to  the  death  of  the  deceased  in  the  cause.  What,  the 
Court  inquired,  in  the  course  of  the  argument,  was  to  prevent  her,  or  some  one  in 
her  behalf,  from  calling  in  the  probate,  and  putting  the  executor  on  proof  of  the 
will  ^ 
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feited  his  right  of  putting  him  on  proof  of  the  will,  per  testes.  The9e 
alleged  grounds  have  produced  a  counter-statement  from  the  brother, 
upon  which  the  executor  has  rejoined;  and  the  question  for  the  Court  to 
determine  is,  whether,  under  the  circumstances  stated  upon  the  one  side 
and  upoA  the  other,  the  brother  is,  or  is  not,  barred  from  putting  the 
executor  on  proof,  per  testes^  of  the  will.     Now, 

Next  of  kin,  as  such  merely,  are  entitled  to  call  for  proof,  per  testes^ 
of  any  deceased^s  will,  of  common  right.  If,  indeed,  the  executor  pro- 
pounds and  proves  it,  per  testes,  of  himself,  which  he  may  do — duly 
citing  the  deceased's  next  of  kin  to  "  see  proceedingSy^ — all  next  of  kin, 
so  cited,  generally  speaking,  are  thereby  for  ever  barred.  Nay,  if  he 
so  propounds,  aad  proves  it  against  certain  only  of  the  deceased^s  next 
of  kin,  without  having  cited  them  all,  the  others,  even  though  uncited, 
if  to  a  certain  extent  privy  to,  and  aware  of,  the  suit,  shall  not  put  the 
executor  on  proof,  per  testes,  of  the  will,  so  once  already  proved,  a  se- 
cond time.  This  was  the  case  of  Newell  and  King  v.  Weeks,  decided 
here  in  Hilary  term,  1814(a),  the  principle  of  which  has  been  recogniz- 
ed, and  acted  upon,  in  other  instances. 

But  no  such  bar  to  the  exercise  of  this  common  right  on  the  part  of 
the  next  of  kin,  exists  in  the  present  case,  that  I  am  able  to  discover. 
The  will  itself  has  never  been  propounded — its  validity  has  never  been 
put  in  issue  by  any  party.  In  the  suits  respecting  certain  supposed,  or 
pretended  codicils,  lately  depending  in  this  Court,  no  party  was  before 
it  who  had  an  interest  to  controvert  4ts  validity.  Not  the  supporters  of 
the  codicils,  respectively — on  the  contrary,  the  will  was  the  very  basis 
of  the  instruments  which  they  were  seeking  to  substantiate.  The  bro- 
ther, again,  had  no  inducement  to  intervene  in  the  suits  touching  the 
validity  of  these  codicils — if  the  codicils,  or  either  of  them,  were  estab- 
lished, there  was  an  end  of  any  possible  interest  that  he  could  have  to 
impugn  the  will.  But  the  codicils  being  both  set  aside,  he  has  a  mani- 
fest interest  to  impugn  it— ^n  interest  which  I  am  not  of  opinion  that  he 
is  barred  from  pursuing,  by  what  the  executor  has  alleged,  giving  him 
credit  even  for  the  truth  of  the  whole  of  his  protest 

Much  is  insisted  in  the  protest,  on  the  brother's  acquiescence  in  the 
executor's  taking  probate  of  the  will.  Now,  without  at  all  adverting 
to  the  grounds  upon  which  that  acquiescence  is  said  to  have  been  found- 
ed, I  may  observe,  that  a  mere  acquiescence  (tha^  is,  an  acquiescence 
accounted  for  by  no  special  circumstances),  on  the  part  of  the  next  of 
kin,  to  an  executor's  taking  probate,  is  no  bar  whatever  to  his  calling  it 
in,  and  putting  the  executor  on  proof  of  the  will.  If  it  were,  no  pro- 
bate could  be  called  in  by  a  next  of  kin,  unless  immediately  upon  its 
becoming  known  to  him  that  probate  had  been  taken — the  very  contra- 
ry of  which,  is  matter  of  every  day's  experience. 

Nor,  again,  is  acquiescence  a  bar,  even  though  accompanied,  as  in  this 
case,  by  receipt  of  a  legacy,  under  the  very  will  sought  to  be  contro- 
verted. This  has  been  determined  in  a  great  variety  of  cases.  For  in- 
stance in  that  of  Core  and  Spencer,  which  occurred  here  in  1796,  where 
Spencer,  the  executor,  was  cited  to  bring  in  the  probate  of  a  will,  taken 
in  1788,  eight  years  before,  at  the  suit  of  Core,  whose  mother  had  re- 
ceived an  annuity  under  that  will  for  five  of  the  eieht  years,  and  she, 
Core,  herself,  her  mother  dying  at  the  end  of  the  filth  year,  for  the  re- 

(q)  See  case  of  Newell  and  Ring  v.  Weeks,  2  PhilUmore,  p.  324. 
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maining  three.  Spencer,  in  that  case,  appeared  under  protest,  as  the 
executor  has  in  this,  and  contended,  that  Core  was  barred  from  putting 
him  on  proof  of  the  will.  But  the  Court  thought  otherwise,  and  over- 
ruled the  protest  That,  however,  was  an  infinitely  stronger  case  to 
build  this  argument  upon  than  the  present,  if  mere  acquiescence  and  re- 
ceipt of  a  legacy  could  bar.  In  the  judgmeat  delivered  by  my  prede* 
eessor,(a)  in  tibe  case  of  Core  and  Spencer,  he  adverted  to  various 
cases(6),  all  authorities  to  the  same  point  At  the  same  time,  it  was 
held  in  every  one  of  these  (and  indeed  they  were  principally  cited,  in 
that  case  of  Core  and  Spencer,  for  the  purpose  of  showing),  that  the  le- 
gatee must  bring  in  his  legacy,  before  being  permitted  to  contest  the 
will — under  the  authority  of  which,  I  hold,  that  I  am  bound,  in  oyer- 
ruling  this  protest,  to  direct  the  legacy  to  be  brought  in,  before  the  bro- 
ther proceeds.  The  bringing  in  of  his  legacy  will  be  a  test  of  the  since- 
rity of  his  opposition  to  the  validity  oi  the  will;  and  will  prove  it  to 
be  not  merely  vexatious.  At  the  same  time,  it  will  be  a  security  to  the 
executor,  in  case  of  the  next  of  kin  being  condemned  in  costs:  for  I 
hold,  that  a  next  of  kin  (or  the  executor  of  a  former  will,  for  the  same 
reasons  apply  in  both  cases),  who  calls  in  a  probate,  once  taken,  even 
though  in  common  form,  and  puts  the  executor  upon  proof,  per  testes^ 
of  his  will,  does  it  at  the  peril  of  costs — ^his  ordinary  exemption  from 
liability  to  costs  upon  such  occasions,  not  extending  to  one  of  this  parti- 
cular description. 

The  case  of  nearest  resemblance  to  the  present,  in  which  a  protest  was 
admitted,  and  the  executor  dismissed,  is  that,  which  has  been  cited  in 
the  argument,  of  «  Hoffman  and  White  v.  Norris{cy  At  the  same 
time,  though  similar  to  it  in  one  important  feature,  it  is  distinguished 
from  it,  in  a  great  variety  of  particulars.  It  is  true,  that  in  that,  as  in 
this,  case,  the  will  had  never  been  propounded,  and  probate  had  been 
taken  only  in  common  form.  In  that  case,  however,  there  had  been  an 
acquiescence,  not  even  attempted  to  be  afcounted  for  by  any  special 
circumstances,  of  nine  years.  In  a  suit,  too,  in  Chancery,  arising  out 
of  that  will,  soon  after  probate,  Hoffman,  the  next  of  kin  taking  out  the 
citation,  in  his  answers  had  admitted  both  the  will  and  the  probate(«?) — 
a  decree  in  Chancery  had  followed,  operating  upon  a  lapsed  legacy  in 
that  will — and  under  that  decree  (not  as  upon  an  intestacy)  Hoffman  had 
persisted  in  acting  for  five  years  together — namely,  by  receiving,  dur- 
ing all  that  time,  interest  upon  a  portion  of  such  lapsed  legacy,  to  which 
he  was  entitled  in  his  character  as  next  of  kin.  The  will  itself,  again, 
had  been  written  by  the  deceased  himself,  all  propria  manu^  nearly  five 
years  before  his  death,  in  India — and  not  a  circumstance  was  even  sug- 
gested, which  could  excite  a  reasonable  suspicion  or  doubt  of  its  gen- 
uineness and  validity  in  that  case.  Here,  on  tlie  contrary,  independent 
of  other  obvious  diistihctions,  the  will  itself  is  by  no  means  devoid  of 
mspicion,  on  the  face  of  the  transaction;  although  (if  I  have  a  right  im- 
pression of  the  general  complexion  of  the  evidence  taken  in  the  suit  re- 

(«)  Sir  William  Wynne. 

(A)  Pyefinch  v.  Palmore,  formerly  Pyefinch,  Prcrog.  1767,  A»hby  ▼.  Hay  and 
Thrale,  Prerog,  1768,  Legge  and  others  v,  Brookman,  formerly  Cowdery,  Prc- 
rog.  1777. 

(c)  See  5  Phillimore,  230. 

(d)  Namely,  by  stating  in  his  answers,  that  he  believed  the  deceased  to  have 
made  his  will,  and  that  the  will  had  been  duly  proved. 
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specting  the  validity  of  the  codicil),  there  may  be  no  great  prospect  of 
the  next  of  kin  opposing  it  successfully.  It  is  admitted,  that  the  de- 
ceased, at  the  time  of  executing  the  will,  was  in  a  state  of  considerable 
general  debility — the  instructions  are  in  the  hand-writing  of  the  exe- 
entor,  and  party  principally  benefited— lastly,  a  codicil  made,  after  no 
very  long  interval,  has  been  actually  set  aside  by  the  Court,  on  the 
score  of  the  testator's  incapacity.  Nor  is  the  situation,  both  local  and 
pecuniary,  of  the  next  of  kin,  Mr.  John  Bell,  a  small  farmer  in  a  re- 
mote district,  the  county  of  Cumberland,  a  circumstance  by  any  means 
to  be  left  out  of  the  account  Upon  these  considerations,  I  over-rule  the 
protest — but  shall  feel  myself  bound  to  dismiss  the  executor  from  the 
effect  of  the  citation,  if  the  legacy  be  not  brought  in,  so  that  the  suit 
may  proceed,  within  a  reasonable  time. 

Protest  over-riled — question  of  costs 
directed  to  stand  over  till  the  final 
hearing  of  the  cause. 


POPPLE  t?.  CUNISON  and  Others.— p.  377. 
(On  the  Admission  of  an  Jillegatum.) 


"  Instructions  for  a  will/'  so  headed  and  indorsed,  and  how  imperfect  soever 
in  themselves,  if  proved  to  have  been  signed  by  a  deceased,  (even  many  years 
before  her  death)  with  intent  to  render  them  operative  firo  tanto,  in  the  event 
of  her  dying  without  any  further  act  done,  are  entitled  to  probate. 

Jane  Favldinq,  late  of  Coventry  Street,  in  the  parish  of  St  James, 
Westminster,  in  the  county  of  Middlesex,  widow,  (the  party  deceased 
in  this  cause)  died  on  the  8th  day  of  August,  1822,  leaving  behind  her 
two  sisters,  and  several  nephews  and  nieces,  the  children  of  three  de- 
ceased brothers,  entitled,  in  distribution,  to  her  personal  estate  and  ef- 
feeCs,  in  the  event  of  her  being  pronounced  to  have  died  intestate. 

The  following  testamentary  paper,  purporting  to  be  instructions  for 
a  will  of  the  deceased,  bearing  date  the  13th  of  October,  1819,  was  pro- 
pounded on  behalf  of  Mary  Popple,  widow,  a  principal  annuitant,  or  lega- 
tee, named  in  the  same,  one  of  the  deceased's  sisters,  and  was  opposed 
on  the  part  of  Ann  Cunison,  widow,  the  other  sister: — 

<«  13th  October,  1819. 
**  Instructions  for  the  will  of  Mrs.  Jane  Fauldine,  of  Coventry  Street: — 
25L  per  year  to  Maria  Wilson,  widow  of  William  Wilson,  for  life, 
and  after  her  decease  the  sum  of  500/.  to  be  equally  divided  between 
William,  Thomas,  and  Eleanor,  three  of  the  children  of  the  said  Maria 
Wilson,  to  be  paid 'within  twelve  months  after  her  decease,  with  interest 
in  the  mean  time;  to  Ann  Cunison,  of  Brehwood,  sister  of  Mrs.  Faulding, 
251.  per  year  for  her  life,  and  after  her  death  the  sum  of  500/.  equally 
to  be  divided  between  her  children,  to  be  paid  within  twelve  months 
afler  her  decease,  with  interest  in  the  mean  time;  100/.  a-piece  to  Elea- 
nor, Mary,  Jane,  apd  Fanny,  daughters  of  Mrs.  Paulding's  late  brother, 
Andrew  Wilson,  late  of  Stififord,  to  the  period  within  twelve  months  af- 
ter Mrs.   Paulding's  decease;  to  Mary  Ann  Wilson,  daughter  of  Mrs* 


142        Popple  v.  Cunison.  M.  T.  1822. 

Paulding's  late  brother  John  Wilson,  her  watch,  trinkets,  and  clothes;  to 
Mrs.  Mary  Popple,  sister  of  Mrs.  Paulding,  an  annuity  of  one  hjundred 
pounds  per  annum  for  her  life,  to  be  payable  quarterly,  on  the  usual 
quarterly  days,  and  as  to  the  residue  of  Mrs.  Paulding's  property,  the 
disposition  tiiereof  to  be  deferred  for  the  present;  the  sum  of  5L  each 
to  Mrs.  Maria  Tipping,  of  Saint  Martin's  Lane,  Elizabeth,  Sarah  and 
Caroline  Reed,  of  Grafton  Street,  Pitzroy  Square,  to  purchase  mourn- 
ing rings;  to  Miss  Sophia  Stratton,  of  Eennington,  the  sum  of  fifty  pounds^ 
to  be  paid  at  her  age  of  twenty-one  years. 

"  Jakx  Paulding." 
(Indorsed) 
"  13th  Oct  1819, 
"  Mrs.  Jane  Paulding, 
"  Instructions  for  Will." 


The  allegation  propounding  this  paper  pleaded  to  the  following  ef- 
fect:— 

1.  The  first  article  pleaded  that  the  deceased  died  on  the  8th  of  Au- 
gust, 1822,  at  the  age  of  about  sixty  years,  in  consequence  of  an  apo- 
plectic stroke  on  the  5th  of  August,  Uiree  days  preceding;  and  that  from 
such  period  to  that  of  her  death,  she,  the  deceased,  was  so  greatly  affec- 
ted as  to  her  speech^  and  bodily  powers j  as  to  be  unable  to  make  her- 
self understood  by  the  persons  about  her. 

2.  The  second  article  pleaded  that  the  deceased,  for  the  last  eight  or 
nine  years  of  her  life,  had  been  intimate  with  Mr.  Christopher  Beding- 
field,  an  attorney  at  Gravesend — thatj  on  the  13th  of  October,  1819, 
she  advised  confidentially  with  the  said  Christopher  Bedingfield,  on  the 
subject  of  her  will,  who,  in  her  presence,  and  pursuant  to  her  instruc- 
tions, drew  up  the  paper  writing  propounded  in  the  cause — that  the  de- 
ceased approved  of  the  same,  and  "  wets  apprized  that  by  executing 
the  said  paper ,  it  would  operate  as  her  will  in  the  event  of  her  dying 
without  doing  any  further  testamentary  ac/"— and  thaty  in  testimony 
of  such  approval,  and  with  intent  to  render  the  said  paper  writing  op- 
erative in  such  event,  she  subscribed  the  same,  and  after  so  doing  deliv- 
ered it  to  the  said  Christopher  Bedingfield  for  safe  custody. 

3.  The  third  article  pleaded  that,  about  six  months  aifter  the  above^ 
Mr.  Bedingfield  called  upon  the  deceased  at  her  house  in  Coventry  Street, 
and  inquired,  <<  whether  she  had  determined  as  to  the  disposition  of  the 
residue  of  her  property;"  to  which  tlie  deceased  replied,  that  "she  had 
not  then,  but  would  speak  to  him  about  it  at  Gravesend, "  where  she 
promised  to  make  him  a  visit  shortly. 

4.  The  fourth  article  pleaded  that  the  deceased  actually  went  on  a  visit 
to  Mr,  Bedingfield,  at  Gravesend,  in  *dugusty  1821;  but  that  Mr.  Be- 
dingfield misapprehending,  from  something  said  by  the  deceased,  that  she 
had  been  consulting  another  solicitor  on  the  subject  of  her  will,  and  be- 
ing unwillmg  to  obtrude  his  professional  assistance,  never  mentioned  the 
subject*  of  her  will,  and  that  nothing  relative  to  it  ever  passed  between 
him  and  the  deceased,  either  then  or  subsequently. 

5.  6.  The  fifth  and  sixth  articles  pleaded  merely  the  hand-writing  of 
the  signature,  and  the  custody  of  the  paper  by  Bedingfield,  from  the  day 
upon  which  it  was  written  till  after  the  death  of  the  deceased. 

The  admissibility  of  this  allegation  was  denied,  as  pleading  facts  in- 
capable of  sustaining  the  paper  propounded.    It  was  said  the  paper  is  im- 
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perfect  as  a  will  in  every  respect — it  is  a  mere  list  of  legacies,  leaving 
the  residue  of  the  deceased's  property  undisposed  of — it  appoints  no  ex- 
ecutor— it  is  headed  and  it  is  indorsed  ^*  Instructions  for  a  will"  merely. 
To  sustain  such  a  paper,  under  the  circumstances  of  the  case,  would  re- 
quire more  stringent  proof  <rf  the  deceased's  intending  it  to  operate,  than 
evidence  taken  upon  this  allegation  is  likely  to  furnish.  The  single  wit- 
ness vouched  to  the  material  part  of  the  allegation  is  Bedingfield.  All 
he,  can  be  expected  to  say  is,  that  the  deceased  gave  these  instructions — 
that  she  signed  them — and  ^*  was  apprized"  (not  stating  how  or  by 
whom,  or  under  what  limitations)  that  the  instructions,  so  signed,  would, 
in  a  certain  event,  operate  as  her  will.  The  just  inference  from  no  more 
being  pleaded  is,  that  Bedingfield  knows,  and  can  say,  no  more;  and  it 
was  argued,  that  it  would  be  extremely  mischievous,  on  general  princi- 
ples, to  pronounce  on  such  evidence  for  a  paper  so  imperfect;  the  very 
existence  of  which  the  deceased  had,  apparently,  not  adverted  to  for  years, 
and  perhaps  had  forgotten. 

Judgment. — Sir  John  Nicholl. 

I  think  it  is  too  much  for  the  Court,  in  this  stage  of  the  cause,  to  an- 
ticipate with  the  counsel  against  the  admission  of  this  allegation,  what 
may  be  the  final  effect  of  Mr.  Bedingfield's  evidence  upon  the  alle- 
gation. That  evidence  may  be  such  as  to  leave  the  case  pretty  much 
in  the  condition  in  which  he  has  sought  to  place  it:  on  the  other  hand, 
it  may  so  satisfy  the  Court,  as  to  the  deceased's  persuasion,  that  this  pa- 
per would  operate,  pro  tantOj  in  case  of  her  dying  otherwise  intestate, 
as  to  render  it  the  duty  of  the  Court  to  pronounce  for  it,  even  in  its  ap- 
parently imperfect  state.  I  think  therefore  that  I  am  bound  to  let  in 
this  evidence,  by  admitting  the  allegation.  It  "will  be  open  to  the  other 
P^y?  ^y  cross  examining,  to  sift  and  probe  this  gentleman,  as.  to  the 
grounds  of  his  belief,  that  the  deceased's  persuasion  was  that  just  de- 
scribed, assuming  him  so  to  depose — a  process  which  will  enable  the 
Court  to  judge  of  the  extent  and  degree,  to  and  in  which  this  persuasion 
was  felt  by  the  deceased — assuming  her  again,  that  is,  to  have  felt  so 
persuaded  at  all.  If  the  result  should  be  a  conviction,  on  the  mind  of 
the  Court,  that  the  deceased  signed  these  instructions,  not  merely  to  au- 
thenticate them  as  instructions,  but  to  give  them  dispositive  force  and 
effect,  in  case  of  her  doing  no  farther,  or  other,  testamentary  act,  it  will 
be  imperative  on  the  Court  to  carry  her  intentions  into  effect,  so  far,  by 
decreeing  administration  with  these  instructions  annexed.  If  the  evi- 
dence fail  to  produce  that  conviction,  the  party  must  be  pronounced  to 
have  died  wholly  intestate,  and  a  general  administration  must  according- 
ly be  decreed.  Without,  therefore,  at  all  anticipating  what  may  be  the 
final  judgment  of  the  Court  in  this  cause,  it  is,  for  these  reasons,  one 
^  which  I  think  myself  not  authorized  to  put  a  stop  to,  in  limine^  by  re- 
jecting this  allegation. 

Allegation  admitted  (a). 

(a)  This  alleg^ation  was  admitted  on  the  Bye-day  after  Michaelmas  Tenn,  (4th 
of  December)  1823.  On  the  l&t  of  January  following,  1823,  Mr.  Bedingfield  died, 
without  having  been  examined  upon  it.  On  the  fourth  Session  of  Hilary  Term, 
the  13th  February,  a  second  allegation  was  given  in,  on  behalf  of  Mrs.  Popple, 
the  party  who  propounded  the  instructions,  pleading  the  death,  character,  and 
hand- writing  of  Mr.  Bedingfield;  and  farther,  in  substance,  pleading,  that  a  co- 

Ey  of  the  ^legation  admitted  (as  above)  propounding  these  instructions,  had 
eensenc,  in  the  first  instance,  to  Mr.  Bedingfield,  and  that  Mr.  Bedingfield  after 
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examining  the  same  with  his  clerk,  Mr.  Pearson,  had  returned  it  to  the  proctor 
of  Mrs.  Popple  duly  settled  and  approve^*  with  the  following  indorsement  :— 
'*18th  November,  1822,  examined  and  settled  allegation  re  Faulding  with  Mr. 
Pearson."  Annexed  to  this  allegation  was  the  draft  allegation  itself,  so  settled 
and  approved,  and  so  indorsed  by  Mr.  Bedingfield.  The  admission  of  this  allega- 
tion was  also  opposed,  on  the  part  of  Mrs.  Cunison. 

CouaT. — Sib  Jobk  Nicholl. 

I  admit  so  much  of  this  allegation  as  pleads  the  death,  character,  and  hand- 
writing of  Mr.  Bedingiield,  the  writer  of  the  instructions.  The  party  pleading 
is  entitled  to  the  admission  of  this  part  of  her  allegation.  The  loss  of  Mr,  Beding- 
field's  evidence  may  be  fatal  to  her  case;  he  may  have  been,  and  probably  was, 
the  only  person  who  could  speak  to  the  deceased's  intention,  that  these  instruc- 
tions should  operate,  in  a  certain  event,  as  her  will.  At  the  same  time  I  cannot 
oMume  that  Bedingfield  was  the  single  witness  capable  of  speaking  to  this,  though 
no  other  person  is  vouched — evidence  upon  this  head  may  be  to  be  had,  in  some 
other  quarter.  The  suit  therefore  may  still  proceed,  notwithstanding  the  loss  of 
Bedingfield's  testimony;  in  which  case  the  death,  character,  and  hand-writing  of 
that  gentleman,  he  having  been  the  writer  of  the  paper  propounded,  may,  and 
should,  be  pleaded  and  proved. 

The  rest  of  this  allegation,  I  think,  inadmissible.  Its  purpose  obviously  is  to 
impress  upon  the  Court,  that  Mr.  Bedingfield's  evidence,  if  taken,  woula  have 
sustained  the  plea.  But  the  Court  will  infer  that,  generally,  without  this  part  of 
the  allegation  now  tendered — and  with  it,  it  can  do  no  more— so  that  rejecting 
this  part  of  it,  is  no  real  disservice  to  the  party  who  presses  for  its  admission. 
The  Court  may  fairly,  and  will,  presume,  that  the  original  plea  was  drawn  up 
from  instructions  given  by  the  solicitor,  and  that  his  evidence,  if  taken  upon, 
would,  in  the  main,  and  generally  speaking,  have  supported  the  plea.  The 
Court's  pronouncing  for  these  instructions,  indeed,  upon  that  presumption  alone 
(if  the  loss  of  Bedingfield's  evidence  is  really  incapable  of  being  supplied,  aliunde) 
is  another  question. 

Allegation  admitted  as  reformed.* 

*  This  cause  came  to  affinal  hearing  on  the  fourth  Session  of  Trinity  Term 
(1823),  on  the  evidence  taken  upon  the  original  plea,  and  upon  this  allegation  as 
reformed.  But  there  being,  in  consequence  of  the  death  of  Mr.  Bedingfield,  no 
evidence  whatever,  upon  the  material  parts  of  the  original  plea,  namely,  that 
propounding  the  instructions,  the  Court  pronounced  against  these,  and  decreed  a 
general  administration  to  the  sister  Mrs.  Popple. 

The  costs,  on  both  sides,  were  directed  to  be  paid  out  of  the  estate. 
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fOn  the  •Admission  of  an  •Allegation.  J 

An  unexecuted  will  pronounced  for — ^the  presumption  against  it  arising  from  the 
testator  having  delayed  to  execute  it  for  two  months  after  it  had  been  fair  copied 
for  execution,  being  held  to  be  rebutted  by  circumstances  going  to  show,  that  it 
had  received  his  final  approval,  and  that  such  delay  merely  proceeded  from  a 
habit  of  procrastination — ^the  testator  having,  at  last,  died  suddenly  by  apo- 
plexy. 

William  Chilling  worth  by  his  will,  bearing  date  the  1 9th  of  Feb- 
ruary, 1811,  executed  in  the  presence  of  three  witnesses,  gave  and  de- 
vised certain  leasehold  and  freehold  estates,  situate  and  being  in  the 
parish  of  St  Giles,  Oxford,  to  his  niece  Mary  Warburton.  The  rest 
and  residue  of  his  estate,  after  legacies  of  500/.  each,  to  his  brother  Mr. 
Thomas  Chillingworth,  and  his  brother-in-law  Mr.  George  Warburton,  ■ 
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tiie  testator  bequeathed  to  his  nieces,  the  said  Mary  Warburton,  and  her 
sister  Hannah  Warburton  (both  of  whom  the  will  recites  to  be  then  liv- 
ing with  him),  in  equal  moieties. 

In  the  month  of  November,  1891,  the  deceased  gave  instructions  for 
a  new  will,  the  draft  of  which,  being  prepared,  was  read  over  to,  and 
approved  by  him,  and  was  fair  copied  for  execution  on  the  21st  of  De- 
cember following.  The  purport  of  this  instrument  was  to  substitute  the 
testator's  niece,  Hannah  Warburton,  for  her  sisler  Mary  as  devisee  of 
the  freehold  and  leasehold  estates— -to  revoke  the  legacies  of  500/.  each 
to  his  brother  and  brother-in-law,  Mr.  Thomas  Ghillingworth  and  Mr. 
Warbiirton(a) — and  to  constitute  his  niece,  Hannah  Warburton,  sole 
residuary  legatee.  But  on  the  20th  of  February  following  the  deceased 
died,  without  having  executed  the  same. 

The  present  question  arose  upon  the  admission  of  an  allegation,  pro- 
pounding this  unexecuted  will  on  the  part  of  Miss  Hannah  Warburton. 
It  was  opposed  by  Messrs.  Burrows  and  Pinfold,  joint  executors  of  the 
will  of  1811,  on  the  ground,  that  the  deceased  could  not  be  presumed 
from  the  statement  furnished  by  it,  to  have  given  the  unexecuted  paper 
JincU  approbation,  as  nearly  two  months  elapsed  between  the  time  of 
the  paper  being  ready  for  execution  and  the  death  of  the  deceased,  with- 
out the  allegation  assigning,  as  they  contended*,  any  satirfactorjf  reason 
for  this  delay. 

The  allegation  in  substance,  pleaded, 

1.  That  subsequent  to  the  will  of  February,  1811,  giving  and  devis- 
ing as  above,  to  wit,  in  February,  1812,  the  testator's  niece,  Mary  War- 
burton, intermarried  with  ildward  Bowie  Symes,  and  that  the  said  tes- 
tator, upon  occasion  of  that  marriage,  settled  by  deed  upon  his  said  niece 
the  sum  of  2000/.,  payable  within  the  space  of  twelve  calendar  months 
from  his  decease. 

2.  That  the  deceased,  having  a  mind  and  intention  to  alter  his  will 
in  favour  of  his  niece  Hannah  Warburton,  particularly  in  consequence 
of  the  provision  made  for  her  sister  Mary  Warburton,  by  deed,  as  above, 
gave  instructions  to  his  solicitor  to  prepare  a  new  will  for  him,  in  or 
about  the  month  of  November,  1821 — that  his  said  solicitor  prepared  a 
draft  will  accordingly,  which  was  read  over  to,  and  approved  by,  the 
said  deceased,  and  was  fair  copied  for  execution  on  the  21st  of  the  fol- 
lowing December. 

3.  That  soon  after  the  said  fair  copy  had  been  so  prepared  for  execu- 
tion, his  said  solicitor  discovered,  in  conversation  with  the  testator,  that 
he  had  omitted  to  specify  in  his  instructions  a  leasehold  estate,  situate 
in  Broad  Street  Oxford,  which  he  had  then  lately  purchased — where- 
upon the  said  testator  caused  the  words  <<  and  also  all  that  my  other  lease- 
hold tenement,  &c.  in  Broad  Street),  Oxford,"  to  be  interlined  (in  order 
to  supply  a  similar  omission)  in  the  said  fair  copy  or  will.  That  after 
the  said  interlineation,  the  testator  was  two  or  three  times  apprized  by 
his  said  solicitor,  who  was  in  the  habit  of  occasionally  calling  upon  him, 
that  his  will  was  ready  for  execution — that^  in  particular,  he  was  so  apn 
prized  one  day  about  a  fortnight  before  his  death,  when  his  said  soliditor 
proposed  to  go  home,  and  fetch  the  will,  in  order  to  its  beinff  then,  pre- 
sently, executed;  upon  which  the  said  testator  declared,  that  <<  there 
was  no  hurry,"  and  that  <*  he  would  execute  the  same  another  time." 

(a)  Quaere,  whether  the  latter  of  these,  if  not  both,  had  not  died  in  the  inter- 
val between  the  two  wiUs. 
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4.  The  fourth  article  pleaded  the  deceased's  sudden  death,  by  apo- 
plexy,  oa  the  20th  of  February,  1822.     And, 

The  fifth  was  the  usual  concluding  article,  praying  the  Judge  to  pro- 
nounce for  the  force  and  validity  of  the  said  unexecuted  paper. 

JuDOMBNT. — Sir  John  Nicholl. 

William  Chillingworth,  the  party  deceased,  in  this  cause,  made  a  will 
in  favour  of  his  nieces,  Mary  and  Hannah  Warburton.  Mary,  the  el- 
der, was  principally  benefited,  though  the  sisters  were  joint  residuary 
legatees.  This  was  in  181 1 ;  at  which  time^  it  appears  by  the  will,  that 
both  sisters  were  living  with  him.  In  the  following  year,  however, 
Mary  Warburton  marries;  upon  which  occasion  the  deceased  settles 
2000/.  on  her,  by  deed,  payable  within  twelve  months  after  his  de- 
cease. 

Now,  this  circumstance  of  the  settlement,  renders  it  highly  improba- 
ble, that  the  deceased,  at  any  time  subsequent  to  it,  meant  to  abide  by 
the  will  of  1811.  The  settlement  was  a  part  execution  of  the  benefit 
intended  for  Mary  Warburton  by  the  will  of  1811.  Still,  the  fact  is, 
that  no  step  is  taken  by  the  deceased  to  alter  this  will  of  1811,  until 
1821,  that  is,  for  ten  years,  when  a  new  will  is  prepared,  and  is  actual- 
ly copied  out  for  execution,  under  circumstances  which  satisfy  me  that 
the  testator's  mind  was,  at  that  time,  fully  made  up  to  the  provisions 
which  it  purports  to  contain. 

But  this  paper  is  still  unexecuted,  after  a  lapse  of  two  months,  when 
the  deceased  dies,  and  the  question  is,  whether  the  circumstances  stated 
in  the  allegation  are  sufficient  to  repel  the  legal  presumption  against  it, 
arising  from  this  delay  of  the  testator  to  excute  this  instrument  Upon 
the  whole,  I  am  inclined  to  think  that  they  are  sufficient  The  inter- 
lineation as  to  ^'  the  leasehold  messuage  in  Broad  Street,  Oxford,"  is 
evidence,  that  the  testator  adhered  to  the  instrument  up  to  that  time. 
And  although,  when  pressed  to  execute  it  about  ^^  a  fortnight  before  his 
death,"  his  declining  so  to  do  is  a  fact  from  which,  per  «e,  the  legal  in- 
ference undoubtedly  is,  that  he  was  wavering  and  undecidedy  stilly 
viewed  in  connection  with  the  circumstances  of  the  case,  and  the  de- 
ceased's declarations  at  the  time,  it  suggests  another  inference:-— these, 
I  think,  warrant  the  Court's  imputing  it  to  a  mere  habit  of  procrastinar^ 
tion,  and  negative  any  suspicion  to  which  his  deferring  its  execution 
might  otherwise  give  rise,  that  the  instrument  had  not  received  his  final 
approval.  The  decea^d,  upon  that  occasion,  suggests  no  doubt,  nor  in- 
timates any  wish  to  re-consider — he  merely  puts  ofi*,  to  a  more  conve- 
nient season,  the  completion  of  the  instrument — he  says,  ^^  there  is  no 
hurry" — he  <<will  execute  it  another  time."  Lastly,  the  deceased  is 
pleaded  to  have  died  suddenly,  by  apoplexy,  on  the  20th  of  February, 
m  the  present  year.  Now,  under  these  circumstances,  considering  the 
high  probability  that  the  deceased  should  alter  his  will,  in  favour  of  his 
niece  Hannah,  in  consequence  of  the  marriage  settlement  upon  her  sis- 
ter Mary— considering  how  deliberately  these  instructions  were  given 
and  approved— ^considering  how  little  this  instrument  wants  of  being  a 
perfect  will,  and  the  late  declaration  of  the  deceased  that  he  ^  would*^ 
render  it  such,  although  there  was  <^no  hurry"— I  am  disposed  to  hold, 
that  the  Court  may  conscientiously  pronounce  for  the  validity  of  the  pa- 
per propounded,  if  the  alleged  facts  are  proved;  on  the  ground,  that  the 
deceased  had  given  it  his  final  approval,  and  was  only  prevented  from 
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formally  executing  it,  by  the  intervention  of  sudden  death.  According- 
ly,  I  shall  afford  the  party  who  propounds  it,  an  opportunity  of  substan- 
tiating her  case,  by  admitting  this  allegation. 

Allegation  admitted,  (a) 

(a)  This  cause  came  to  a  final  hearing  on  the  4th  Session  of  Hilary  Term,  1833 — 
when  the  allegation  being  held  to  be  proved,  the  Court  pronounced  for  the  an- 
executed  wilL 


HILAttY    TERM, 
1st  Session* 


PREROGATIVE  COURT  OF  CANTERBURY. 

LEMANN  V.  BONSALL.— p.  389. 

The  factum  of  a  nuncupative  will  requires  to  be  proved  by  evidence  more  strict 
and  stringent  than  that  of  a  written  one,  in  addition  to  all  the  several  re* 

aaisttes  to  its  validity^  under  the  statute  of  Frauds,  being  duly  proved,  to  enti- 
le it  to  probate. 

Judgment. 

Sir  John  Nicholl. 

This  is  a  suit  respecting  the  validity  of  a  nuncupative  will.  Nuncu- 
pative wills  are  not  favourites  with  courts  of  probate;  at  the  same  time, 
if  duly  proved,  they  are  equally  entitled  to  be  pronounced  for  with  writ- 
ten wills.  Much  more  is  requisite,  however,  to  the  due  proof  of  a  nun- 
cupative will  than  of  a  written  one,  in  several  particulars.  In  the  first 
place,  numerous  restrictions  are  imposed  upon  such  wills  by  the  statute 
of  Frauds,  29  Car.  2.  c.  3.  s.  19;  the  provisions  of  which  must  be,  it  is 
held,  strictly  complied  with,  to  entitle  any  nuncupative  will  to  probate. 
Consequently,  the  absence  of  due  proof  of  strict  compliance  with  any 
one  of  these  (that  enjoining  a  rogatio  testiumj  for  instance(a)  is  fatal, 
at  once,  to  a  case  of  this  species.  But,  added  to  this,  and  independent 
of  the  statute  of  Frauds,  altogether,  the  factum  of  a  nuncupative  will  re- 
quires to  be  proved  by  evidence  more  strict  and  stringent  than  that  of  a 
written  one,  in  every  single  particular.  This  is  requisite  in  considera- 
tion of  the  facilities  with  which  frauds  in  setting  up  nuncupative  wills 
are  obviously  attended— facilities  which  absolutely  require  to  be  coun- 
teracted by  Courts  insisting  on  the  strictest  proof  as  to  the  ^^/acta^*  of 
such  alleged  wills.  Hence  the  testamentary  capacity  of  the  deceased, 
and  the  animus  iestandi  at  the  time  of  the  alleged  nuncupation,  must 
appear,  in  the  case  of  a  nuncupative  will,  by  the  clearest  and  most  in- 
disputable testimony.  Above  all,  it  must  plainly  result  from  the  evi- 
dence, that  the  instrument  propounded  contains  the  true  substance  and 

(a)  See  Bennett  v.  Jackson,  2  PhilL  190.    Parsons  v.  Miller,  lb.  19i. 
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import9  at  least,  of  the  alleged  nuncupation;  and  consequently  that  it 
embodies  the  deceased's  recu  testamentary  intentions,  thoush  not  so  re* 
duced  into  writing  during  his  or  her  life  as  to  be  capable  of  beins  pro- 
pounded as  a  written  will  For  unless  the  Court  is  morally  certain,  by 
pronouncing  for  it,  of  carrying  these  and  no  other  into  effect,  it  is  obvi- 
ously its  duty  not  to  give  any  alleged  will,  much  less  a  nuncupatiye  one, 
the  sanction  of  its  probate. 

The  deceased  in  this  cause  was  Elizabeth  Jones.  She  died  a  spinster 
somewhat  advanced  in  years,  in  the  service  of  Lord  Lisburne,  at  Cross- 
wood,  near  Aberystwith,  in  Cardiganshire,  where  she  had  lived,  dur- 
ing the  last  nine  years  of  her  life,  as  housekeeper.  The  deceased  had 
paid  a  visit  to  London  in  the  July  preceding  her  death,  returning  to 
Crosswood  on  the  4th  of  August  In  travelling  home  she  caught  a  vio- 
lent cold,  terminating  in  fever,  by  being  exposed  to  a  severe  shower  on 
the  outside  of  a  stage  coach;  of  which  she  died  in  less  than  three  weeks, 
namely,  on  the  evening  of  the  ISth  of  August  Her  next  of  kin  are  a 
niece  and  nephew,  if  indeed  the  latter  be  still  living.  For  this  nephew 
went  to  South  America  some  years  back;  neither  does  it  seem  to  be 
known  whether  he  is  living  or  dead,  nor  whether,  if  the  latter,  his 
death  did  or  did  not  precede  that  of  the  deceased  in  the  cause.  The 
niece  of  the  deceased  is  Mrs.  Lemann,  the  party  opposing  this  will. 

Bonsall,  the  other  party,  who  propounds  it,  and  whom  it  purports 
solely  to  benefit,  is  a  young  woman  of  five  or  six  and  twenty.  She  is 
daughter  of  Lord  Lisburne's  game-keeper,  at  Crosswood,  who  lives  in  a 
cottage  upon  the  estate,  distant  about  half  a  mile  from  the  mansion-house. 
This  daughter  Mary  Bonsall  was  hired  by  the  deceased,  in  the  May 
preceding  her  death,  to  clean  the  house,  and  perform  other  menial  offices, 
and  in  fact  was  the  only  under  female  servant,  at  Crosswood,  from  this 
period  to  that  of  the  deceased's  death,  Lord  Lisburne's  family  being 
abroad.     She  and  a  nurse  attended  the  deceased  during  her  last  illness. 

The  words  constituting  the  will  propounded,  are  alleged  to  have  been 
spoken  in  the  Welch  language.     They  are  to  this  effect: — 

"  Listen  you  all  what  I  Elizabeth  Jones  do  say — ^it  is  my  last  prayer 
to  give  all  I  possess  to  the  little  girl  here,  Mary  Bonsall,  and  I  do  not 
want  to  see  any  of  my  family." 

The  principal  witness  to  the  factum  of  this  will  is  William  Davies, 
who  is  described  as  a  farmer,  aged  fifty-five  years,  and  whose  evidence 
is  in  substance  as  follows: — After  stating  his  intimacy  with  the  deceased 
(whom  he  says  he  used  to  mend  pens  for,  and  assist  in  writing  to  Lord 
Lisburne,  &c. )  and  that  he  resides  within  three  fields  of  the  house  at 
Crosswood,  he  goes  on  to  depose,  that  "on  Thursday,  the  17th  day  of 
August,  1820,  as  he  well  remembers,  having  heard  that  the  deceased 
was  very  ill,  he  and  his  wife,  Jane  Davies,  went  to  see  her  at  Lord  Lis- 
burne's house,  at  Crosswood,  about  seven  o'clock  in  the  evening.  They 
went  into  her  bed-room  and  found  the  deceased  in  bed.  She  appeared 
to  be  in  great  pain,  and  the  deponent  saw,  by  her  countenance,  or,  at 
least,  he  thought  from  the  appearance  of  it,  that  she  was  going  to  die — 
her  little  girl  Mary  Bonsall  (so  called  it  seems  from  her  diminutiveness 
in  point  oi  size,  and  not  as  with  reference  to  her  age)  was  in  the  room 
with  her,  as  also,  the  deponent  thinks,  was  Jones  the  nurse.  The  de- 
ponent's wife  shook  hands  with  the  deceased,  and  the  deceased  said  that 
she  was  glad  to  see  her;  but  she  spoke  with  great  difficulty,  and  appeared 
to  be  in  a  good  deal  of  pain,  and  Mary  Bonsall  was  cleansing  her  mouth 
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from  the  phlegm,  a  considerable  quantity  of  which  appeared  to  be  about 
her  mouth,  and  to  impede  her  utterance.  The  deponent,  seeing  the 
situation  of  the  deceased,  did  not  intend  to  speak  to  her,  and  he  accord- 
ingly took  a  chair,  and  sat  down  in  a  corner  of  the  room;  but,  in  a  short 
time,  the  deceased  beckoned  him  to  her,  and  gave  him  her  hand,  and 
then,  addressing  the  deponent  and  his  wife,  desired  them  to  remember 
her  in  their  prayers, — adding  some  words  of  ejaculation  in  the  Welch 
language.  The  deponent  asked  her  if  she  had  any  relations,  and,  upon 
her  answering  *^  a  niece  and  nephew,"  inquired  whether  she  would  per- 
mit him  to  write  to  either;  but  the  deceased  replied,  that  she  did  not 
wish  to  see  either  of  them.  She  also  said  something  to  the  effect,  that 
the  little  girl  (meaning  Mary  Bonsall)  was  the  only  person  that  she  wan- 
ted to  see.  The  deponent  then  left  the  room,  and,  when  just  outside 
the  door,  called  to  his  wife  to  accompany  him  home,  as  the  harvest  peo- 
ple would  want  their  supper.  The  deceased  asked  what  they  were  say- 
ing, and,  on  the  deponent's  wife  saying  that  she  was  wanted  to  eo  home, 
the  deceased  made  her  promise  to  see  her  again  the  next  day.  Just  then 
the  deceased  or  Jones  (the  deponent  forgets  which)  called  to  the  depo- 
nent to  come  back;  and,  on  his  returning,  the  deceased,  in  the  presence 
of  deponent,  his  wife,  and  Jones  the  nurse,  expressed  herself  to  the 
following  effect: — ^^  Listen  you  all,  &c.''  This  deponent  adds  the 
Welch  words  made  use  of  by  the  deceased,  as  nearly  as  he  can  recollect 
them.  He  says  '^  that  the  deceased  uttered  these  words  in  a  very  seri- 
ous manner,  and  apparently  quite  of  her  own  accord,  and  in  a  much  fir- 
mer tone  than  any  thing  she  had  before  said  on  that  evening;  and  the 
deponent  verily  believes  that  she  seriously  meant  them  to  remain  as  her 
win,  and  that  her  property  should  go  as  thereby  expressed.  She  did 
not  say  any  thing  else  to  the  persons  present,  in  allusion  to  her  will, 
that  the  deponent  remembers;  but  he  understood  that,  by  the  words  de- 
posed of,  she  meant  to  desire  him,  and  the  other  persons  present,  to  take 
notice  and  remember  that  what  she  then  said  was  her  will,  and  to  bid 
them  bear  witness  that  it  was  so."  He  further  says,  that  "  he  verily 
believes  the  deceased  to  have  been,  at  the  time  of  which  he  has  just  de- 
posed, of  sound  mind,  memory,  and  understanding.  He  saw  nothing  to 
the  contrary — he  did  not  observe  a  single  word  amiss  that  she  said, 
though  she  was  very  ill  as  to  bodily  health — she  seemed  perfectly  to 
know,  and  understand,  what  she  said  and  did.  This  witness  speaks  to 
nearly  the  same  effect,  upon  interrogatories  which  have  been  addressed 
to  him  on  the  part  of  Mrs.  Lemann — and  is  confirmed,  in  substance,  by 
the  other  witnesses,  Jane  Davies  (his  wife)  and  Jones,  who  duly  attested 
the  words  so  uttered  by  the  deceased,  after  the  same  had  been  reduced 
into  writing  by  the  deponent  Davies  himself,  about  breakfast  time  the 
following  morning. 

Such  IS  the  sum  of  the  evidence  tendered  in  support  of  this  instrument; 
and  I  think  that  it  results  from  that  evidence,  if  not  wholly  discredited, 
that  it  is  a  good  nuncupative  will,  any  thing  in  the  statute  of  Frauds^ 
at  leasts  notwithstanding,  proyided  the  words  ^'  listen  all  of  you  what 
I,  Elizabeth  Jones,  do  say,"  are  to  be  deemed  a  sufficient  ^<  rogatio  tes- 
tium^^  within  the  statute.  The  Court  is  by  no  means  prepared  to  say 
that  they  are  not  to  be  so  deemed:  but  this  is  a  point  upon  which  it  would 
be  understood  to  decide  nothing,  as  the  question  respecting  the  validity 
of  this  will  may  be  satisfactorily  disposed  of  upon  other,  and  different, 
considerations.     For  when  the  Court  looks,  attentively,  to  the  evidence. 
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of  which  the  sum  has  sJready  been  stated,  to  the yac/t^m  of  this  instru- 
ment, it  is  bound  to  pronounce,  especially  as  contrasted  with  the  adverse 
testimony,  of  which  I  shall  say  a  word,  presently,  respecting  the  de- 
ceased's capacity  at  the  time  of  the  alleged  nuncupation,  that  it  is,  in 
the  highest  degree,  unsatisfactory,  and  that  in  the  most  material  par- 
ticulars. 

1.  And,  first,  that  the  correct  substance  of  the  words  spoken  by  the 
deceased,  admitting  her  to  have  uttered  something  of  the  sort,  is  embo- 
died in  the  instrument  now  propounded  to  the  Court,  is  very  questiona- 
ble upon  this  evidence.  They  are  uttered  but  once— no  repetition  of 
them  is  demanded — no  explanation  is  either  given  or  required.  No 
questions  are  put,  such  as  "  were  these  your  words?"  or  "  do  I  rightly 
understand  you?"  or  **  are  such  your  wishes  with  regard  to  the  disposal 
of  your  property?"  No  pains,  in  short,  are  taken  to  sift  and  probe  the 
deceased's  intentions  on  this  head — no  precaution  of  the  kind  is  pre- 
tended to  have  been  used.  The  deceased,  however,  to  sayvnothing  at  pre- 
sent, as  to  her  mental  capacity,  was,  at  this  period,  in  a  state  of  bodily 
infirmity,  which  must  be  presumed  to  have  rendered  it  difficult  to  col- 
lect the  true  import  of  what  fell  from  her  at  all;  much  more  that  of  a  pe- 
riod of  this  length,  only  once  enunciated.  Her  dissolution,  then  rapidly 
approaching,  actually  took  place  within  little  more  than  twenty-four 
hours  of  that  time;  and  Davies,  it  will  be  seen,  admits  that  she  ^<  spoke 
with  sreat  difficulty,"  and  that  Bonsall  was  employed  in  cleansing  her 
lips,  from  time  to  time,  of  phlegm  which  collected  about  them  so  as  to 
* 'impede  her  utterance."  And  yet  the  omission,  or  misapprehension, 
of  a  single  monosyllable,  would  alter  the  whole  tenour  and  effisct  of  the 
will,  as  propounded.  For  instance,  instead  of  **  all  I  possess"  absolute- 
ly^  read  "  all  the  clothes  I  possess,"  or  **  all  I  possess  here,"  and  the 
whole  effect  of  the  nuncupation  is  different  It  must  be  admitted,  how- 
ever, that  either  of  these  would  be  a  more  probable  bequest  from  the  de- 
ceased to  a  girl  in  BonsalPs  condition,  than  that  of  her  whole  funded  and 
other  property,  estimated  at  15  or  1600/.,  the  savings  of  a  life  of  parsi- 
mony. But  the  Court,  I  have  said,  is  bound  not  to  pronounce  for  a  nun- 
cupative will,  under  any  circumstances,  without  being  assured  that  it  is 
the  true  substance  and  import  of  the  alleged  nuncupation  which  presents 
itself  to  it  for  probate  to  a  moral  certainty — a  species  of  assurance  on  this 
head,  which,  I  am  bound  to  say,  is  not  afforded  to  it  by  the  evidence  in 
the  present  case  by  any  means. 

And  here  I  may  further  observe  by  the  way,  that  so  far  as  the  proba- 
bilities of  the  case,  in  general^  are  concerned,  these  are  decidedly  hos- 
tile to  the  will.  The  intention  of  the  deceased  to  make  any  will  is  ren- 
dered very  unlikely  by  the  circumstance,  that  although  h^r  illness  was 
gradual,  and  she  was  early  impressed  with  a  sense  of  its  probable  ter- 
mination, yet  still  that  she  neither  expressed  nor  hinted  at  any  wish  to 
dispose  of  her  property,  as  by  will,  at  all.  And  her  intention  of  ma- 
king a  will  to  the  effect  of  that  propounded  will  appear  less  likely  still, 
when  I  say  that,  independent  of  proofs  of  regard  for  Mrs.  Lemann 
evinced  by  the  deceased  during  her  late  visit  to  London,  the  evidence 
satisfies  me  that  she  had  a  strong  dislike  to  the  Bonsalls,  generally,  al- 
though perhaps  slightly  partial  to  this  girl,  Mary  BonsaJl,  for  services 
rendered  to  her  in  her  last  sickness.  The  circumstance  so  much  relied 
on  of  her  declining  to  send  for  Mrs.  Lemann  in  her  last  sickness,  she, 
Mrs.  Lemann,  being  a  wife,  a  mother,  and  resident  200  miles  off,  in 
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London,  might  have  proceeded  from  a  feeling  the  very  contrary  to  that 
which  it  has  been  ascribed  to,  namely,  disaffection  to  her  niece. 

2.  But,  secondly  and  principally,  how  does  the  evidence  stand  with 
respect  to  this  deceased's  capacity  at  the  time  of  the  alleged  nuncupation? 
Without  going,  minutely,  into  the  evidence  on  this  part  of  the  case,  it 
will  be  sufficient  to  state  the  decided  impression  of  the  Court  as  to  its  » 
general  results. 

The  nuncupation,  it  will  be  remembered,  is  alleged  to  have  taken 
place  on  the  evening  of  the  17th  of  July,  the  deceased  having  died  on 
the  following  evening.  Now  it  is  proved  completely,  to  my  satisfac- 
tion, by  the  evidence  of  four  witnesses  above  exception,  of  Mr.  Wil- 
liams's, senior  and  junior,  the  apothecaries,  of  Mr.  Jones,  a  clergyman, 
who  attended  to  pray  by  her  on  the  evening  of  the  same  17th  oF  July, 
and  of  M'CuUock  the  butler,  who  was  in  tiie  house  with  the  deceased 
during  all  her  sickness,  and  positively  deposes  to  having  seen  her  four 
or  five  times  in  the  course  of  that  day,  that  at  the  time  of  the  asserted 
nuncupation  the  deceased  was  delirious  and  incapable.  Williams,  senior, 
deposes  to  professional  visits  at  Crosswood,  on  Monday,  the  14th;  Tues- 
day, the  15th;  and  Wednesday,  the  16th  of  July;  and  to  finding  the  de- 
ceased, on  the  last  of  these  days,  in  a  state  of  at  least  incipient  delirium. 
This  deponent,  being  otherwised  engaged,  did  not  see  the  deceased  c^fter 
the  16th — she  was  visited  on  the  17Si  and  18th  by  his  son,  and  fellow 
deponent,  Williams,  junior,  who  speaks  of  her,  upon  both  those  days,  as 
thoroughly  delirious  and  incapable.  Williams,  junior,  and  Mr.  Jones, 
were  with  the  deceased,  together,  on  the  evening  of  the  17th,  a  very 
short  time  only  before  the  asserted  nuncupation;  and  they  concur  in  re- 
presenting her  in  the  state  which  I  have  just  described,  at  that  time,  in 
which  they  are  confirmed  by  M^Cullock.  The  witnesses  last  named,  I 
should  observe,  are  examined  upon  an  allegation  given  in  by  the  next  of 
kin,  pleading  the  deceased  1o  have  been  in  a  state  of  mental  incapacity 
for  about  four  days  before,  and  down  to  the  time  of  her  death.  And 
yet  not  only  Davies  and  his  wife,  and  Jones  the  other  witness,  depose 
(upon  Bonsall's  allegation)  pretty  unreservedly,  to  her  capacity  on  the 
evening  of  the  17th,  the  time  of  the  nuncupation;  but  this  last,  Jones, 
who  nursed  her  through  her  illness,  ventures  to  swear,  in  answer  to  an 
interrogatory,  that  the  deceased  at  no  time  during  her  illness  appeared 
to  her  to  be  insane.  She  says  <<  there  did  not  seem  to  be  any  thing  the 
matter  with  her  mind  prior  (at  any  time  prior,  that  is)  to  her  death. 
Respondent  never  saw  her  delirious — nor  ever  heard  her  talk  in  a  wild 
or  irrational  manner.'' 

Now  this  evidence  on  Bonsall's  part,  as  to  the  deceased's  capacity,  is 
not  only  plainly  and  palpably  untrue,  but  it  induces  a  strong  suspicion 
that  her  case  is  a  fraudulent  one  altogether.  And  this  suspicion  is  con- 
firmed to  my  mind  by  the  following  consideration: — The  deceased,  who 
is  represented  on  the  evening  of  tiiis  17th,  as  breaking  forth  into  this 
nuncupation,  just  as  Davies  and  his  wife,  with  whom  she  had  no  particu- 
lar intimacy,  had  taken  leave,  all  of  a  sudden,  and  without  any  previous 
intimation,  is  made  to  express  herself,  at  the  same  time,  in  ^  manner 
highly  technical;  even  reciting  her  name — *^  Listen  you  all  what  I  Eli" 
zabeth  Jones  do  say."  But  UxBt  the  deceased  should  have  practised  this 
formality  of  a  rogatio  testiuniy  unless  previously  suggested  to  her,  is  ex- 
ceedingly unlikely.  How  was  she  to  become  aware  of  any  "  rogatio 
testiurn*^  being  necessary?  Davies's  knowledge  of  this,  on  the  contrary, 
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is  easy  enough  to  be  accounted  for.  He,  it  seemsi  was  a  person  of  soihe 
experience  in  this  matter;  for  he  says,  that  his  mother  had  made  a  nun- 
cupative will,  which  ^^came  to  nothingy^^  by  reason  of  a  certain  infor- 
mality. He  therefore  might,  well  enough,  be  acquainted  with  the  sev- 
eral formal  requisites  to  the  validity  of  a  nuncupative  will;  and  the  phrase 
just  recited  is  much  less  likely  to  have  fallen  from  the  deceased,  in  the 
manner  represented^  than  to  be  the  result  of  an  attempt  on  Davies's 
part  to  bring  this  case  within  the  statute  of  Frauds,  as  to  a  <^  rogcUio 
testiunif  in  my  view  and  apprehension  of  it 

I  pronounce  therefore  against  this  nuncupative  will,  as  not  satisfactorily 
proved.  And  I  think  that  I  am  bound,  as  a  check  upon  future  attempts 
of  a  similar  nature,  to  accompany  this  sentence  with  a  decree  for  costs 
against  Bonsall,  even  although  she  is  suitor  in  this  cause  in  forma  pau' 
peris.  At  the  same  time  I  reserve  this  question  of  costs  for  further  or- 
der on  taxation;  then  to  be, proceeded  in,  namely,  as  to  the  pauper's  lia- 
bility— should  the  other  party,  that  is,  think  it  worth  while  to  tax  her 
costs,  and  to  apply  for  a  monition  against  Bonsall  for  payment  (a). 

(a)  On  a  subsequent  Court  day,  this  cause  was  called,  **  on  taxation  of  costs" — 
but  the  proctor  for  Mrs.  Lemann  not  pressing  it,  no  order  was  made  by  the  Court, 
and  the  question  as  to  the  pauper's  ultimate  liability  consequently  merged. 
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COn  the  Admission  of  an  Allegation.  J 


A  letter  written  by  the  deceased  to  his  solicitor,  respecting  certain  alterations  to 
be  made  in  his  will,  two  months  before  his  death,  propounded  as  a  codicil — 
allegation  propounding  it  rejected ;  it  being  held — that  the  letter  did  not  argue 
the  deceased  to  have  fiilly  made  up  his  mind  as  to  the  proposed  alterations, 
even  at  that  time — and  that,  if  it  did,  still  the  presumption  of  abandonment  ari- 
sing from  a  lapse  of  two  months,  without  any  act  done,  was  not  effectually  re- 
butted by  the  facts  pleaded. 

Sir  Evan  Nepean,  late  of  Loders,  in  the  county  of  Dorset,  was  the 
party  deceased  in  this  cause.  In  the  year  1812,  the  deceased,  who  had 
been  appointed  Governor  of  Bombay,  left  this  country  for  India;  prior  to 
which,  however,  he  made  and  executed  his  will.  He  returned  to  Eng- 
land in  1821— and  early  in  the  following  year,  1822,  he  wrote  a  letter 
from  an  hotel  in  London,  at  which  he  was  then  staying,  to  his  solicitor, 
Mr.  Hutchinson,  of  Lincoln's  Inn,  containing  various  instructions  for  al- 
terations in  his  said  will;  and  directing  his  solicitor  to  prepare  a  draft  of 
a  new  will,  conformably  to  such  instructions.  This  letter  is  dated  7th 
of  February,  1822.  The  testator,  shortly  after,  went  out  of  town,  to 
his  seat  at  Loders,  where  he  died,  on  the  8th  of  October  following,  after 
an  illness  of  only  half  an  hour,  just  as  he  was  about  to  leave  Dorsetshire 
for  London. 

This  letter  to  Mr.  Hutchinson  was  propounded  as  a  codicil  to  the  de- 
ceased's will,  by  Sir  Edmund  Antrobus,  and  Mr.  Booth,  the  executors — 
and  was  opposed  on  the  part  of  Sir  Molyneaux  Hyde  Nepean,  Baronet, 
the  eldest  son  of  the  deceased,  and  the  residuary  legatee  named  in  his 
will. 
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The  letter  propounded  was  as  follows: — 
**  My  dear  Sir, 

**  I  send  you  my  will.  I  find  I  cannot  make  all  the  arrangements 
without  consulting  Lady  Nepean;  but  in  the  mean  time  you  will  be  so 
good  as  to  consult  the  main  point,  which  is,  to  leave  all  my  landed  es- 
tate to  my  son  Molyneaux  Hyde,  and  to  his  son,  for  their  lives  (not  al- 
lowing them,  when  the  latter  shall  be  of  age,  to  cut  oflf  the  entail),  as  I 
mean  that  the  estate  shall  descend  to  their  heirs,  and  continue  in  my 
family  as  long  as  the  law  will  admit  of  my  entailing  it 

"My  daughter  to  have  6000/.  at  my  death.  She  has  1000/.  of  her 
own — to  make  -----  7000/. 

"Frederic  to  have  3000/.,  which,  with  1000/.  already 
given  him  in  India,  will  make  .  -  -  4000/. 

"William  to  have  2000/.,  which,  with  upwards  of  2000/. 
paid  for  his  commissions,  will  make         ...  4000/. 

"  Evan  to  have  3000/.,  which,  with  the  next  presentation 
to  Loders  and  Rotherhampton  livings,  will  be  more  than 
equal  to  ......  4000/. 

"  My  wife  to  have  an  annuity  of  1200/.  per  annum — on  her  second 
marriage,  to  be  reduced  to  500/.  per  annum.  The  house,  furniture,  &c. 
as  in  the  will,  for  her  life,  if  she  remains  single.  If  not,  to  my  eldest 
son. 

^  The  money  I  have  in  India,  and  in  the  public  securities,  will  ena- 
ble me  to  pay  the  fortunes  of  my  younger  children. 

*^  You  shaJl  hear  from  me  on  my  arrival  in  Dorsetshire,  before  you 
can  have  made  any  considerable  progress  in  the  draft 

"  Your's,  very  sincerely, 

"Evan  Nepean." 
"  Thompson's,  7th  February,  1822. 

"Julius  Hutchinson,  Esq." 

The  allegation  propounding  this  paper,  in  substance,  pleaded — 
Thai  Sir  Evan  Nepean,  prior  to  going  out  to  Bombay,  in  the  year 
1812,  made  and  executed  his  last  will,  bearing  date  on  the  12th  of 
March  in  that  year;  whereby  he  settled  and  limited  his  real  estates;  and 
provided  for  his  younger  children  out  of  his  personalty,  which  was 
then  inconsiderable — that  on  his  return  from  India,  in  1821,  with  his 
personal  property  considerably  increased,  he  became  desirous  of  aug- 
menting the  provision  made  by  his  said  will  for  his  younger  children—- 
that  such  intentions  were  embodied  in  a  letter  sent  by  the  deceased  to 
his  solicitor,  Mr.  Hutchinson,  dated  in  February,  1822,  accompanying 
his  will;  and  directing  his  said  solicitor  to  prepare  a  draft  will,  pursu- 
ant to  the  instructions  contained  in  the  said  letter — that  the  said  solici- 
tor, on  the  receipt  of  the  said  letter,  began  to  prepare  for  making  the 
draft  of  a  new  will,  by  perusing  and  abstracting  ttie  will  of  the  deceas- 
ed, and  making  certain  pencil  memoranda  and  references  (still  appa- 
rent) on  the  margin — that  after  his  return  into  the  country,  the  illness 
of  his  wife.  Lady  Nepean,  whom  he  had  expressed  a  wish  to  consult  on 
certain  points,  together  with  continual  engagements  respecting  some 
trials  at  the  Dorsetshire  assizes,  in  which  his  interests  were  involved 
(as  also  his  being  sheriff  of  the  county),  had  detained  the  said  testator 
in  the  country,  and  prevented  him  from  completing  his  intended  will 
within  the  time  originally  proposed;  butf  "  that  he  did  not,  at  any  time. 
Vol.  n.  20 
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previous  to  his  death,  depart  from  his  intention  of  making  a  new  will, 
and  of  providing  for  his  younger  children  to  the  extent  expressed  in 
his  letter  to  his  solicitor;"  and  that  he  '^  meant  and  intended  this  letter 
to  take  effect,  in  case  of  his  death  before  his  new  will  was  completed." 
Lastly,  it  pleaded,  that  the  testator  was  actually  preparing  to  come  to 
town,  when  he  was  suddenly  taken  ill,  and  expired,  at  Loders,  after  an 
illness  of  about  half  an  hour,  on  the  8th  of  October,  1822. 

The  admission  of  this  allegation  was  opposed,  on  the  part  of  Sir  Mo- 
lyneaux  Hyde  Nepean,  as  not  stating  facts  sufficient,  if  proved,  to  sus* 
tain  the  alleged  codicil. 

Judgment. 

Sir  John  Nicholl. 

In  order  to  sustain  this  alleged  codicil,  the  Court  must  be  satisfied 
that  it  expresses  the  deceased's  ^ar^e/  ^n^  final  testamentary  intentions. 
In  these  events,  it  will  be  the  duty  of  the  Court,  ultimately,  to  pro- 
nounce for  it — for  it  may  then  fairly  presume  the  deceased  to  have  been 
prevented  by  sudden  death  alonCy  from  expressing  those  intentions  in  a 
formal  testamentary  shape. 

And  here,  the  first  question  is,  how  far  can  this  letter  be  taken  to  ex- 
press, upon  the  face  of  it,  the  writer's  jixerf  testamentary' intentions  ? — 
in  other  words,  is  the  paper  propounded  such  as  ought,  in  itself ^  to  sa- 
tisfy the  Court,  that  the  testator's  mind,  at  the  time  when  he  wrote 
it,  was  quite  made  up  to  the  bequests  which  it  purports  to  contain  ? 
Now,  of  this  I  entertain  some  doubt  The  letter  is  a  mere  letter  of  di* 
rections,  and  instructions — liable,  and  likely,  to  be  varied,  if  not  alto- 
gether departed  from,  on  the  draft  will  being,  as  proposed,  submitted 
to  the  writer — and  as  to  parts,  at  least,  of  which,  it  should  seem,  from 
the  wording  of  the  letter,  that  the  writer  was,  even  then,  hardly  quite 
determined.  He  concludes  with  promising  "further  advice"  in  the 
matter  to  his  solicitor,  on  his  arrival  in  Dorsetshire,  and  postpones  its 
final  arrangement — that  is,  as  I  understand  it,  a  delivery  of  final  in- 
structions, or  directions,  for  his  will — till  he  has  consulted  Lady  Ne- 
pean. It  has  been  argued,  indeed,  that  the  testator's  mind  was  quite 
made  up,  as  to  these  legacies  to  his  younger  children — it  was  only  the 
settlement  of  his  real  estate  as  to  which  his  solicitor  was  to  look  for 
**  further  advice" — it  was  this  only  as  to  which  Lady  Nepean  was  to 
be  consulted.  But  this  argument  has  no  foundation,  that  I  can  perceive, 
either  in  the  circumstances  of  the  case,  or  in  tlie  words  in  which  the  let- 
ter itself  is  couched.  It  is,  to  say  the  least,  full  as  likely  that  Lady 
Nepean  was  to  be  consulted  upon  the  provision  to  be  made  for  the 
younger  children,  out  of  the  personalty,  as  it  is  that  she  was  to  be 
consulted  about  the  settlement  of  the  real  estate. 

But  admitting,  for  argument's  sake,  that  this  letter  expresses  the  de- 
ceased's fixed  testamentary  intentions  as  to  these  legacies  to  his  youn- 
ger children  at  that  time,  will  it  necessarily  follow  that  they  were 
also  his  final  ones  ?  By  no  means.  On  the  contrary,  under  the  cir- 
cumstances of  this  case,  the  law  presumes  them,  however  firmly  once 
entertained,  to  have  been  abandoned  by  the  testator — and  the  Court,  I 
am  afraid,  will  be  bound  to  conclude  so,  unless  that  legal  presumption 
be  repelled;  which,  whether  it  is, or  is  not,  by  tlie  facts  pleaded  in  this 
allegation,  is  the  real  question  to  be  determined. 

Now,  considering  how  liighly  probable  it  is  that  the  deceased  fully 
intended  some  further  provision  for  the  junior  members  of  his  family 
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out  of  his  increased  personalty,  the  Court  is  sorry  to  say,  that  the  facts 
here  pleaded  would,  in  its  judgment,  not  have  the  effect  of  repelling  this 
legal  presumption — tfie  result  being,  that  the  utmost  proof  of  which  this 
allegation  is  capable,  would  fail  to  sustain  die  paper  propounded  in  the 
cause.  The  allegation  certainly  pleads ^  that  "the  testator,  at  no  time, 
departed  from  the  intention  of  benefiting  his  younger  children  to  the 
extent  expressed  in  the  (alleged)  codicil.*'  But  a  mere  averment  to 
this  effect  is  insufficient — there  must  be  facts  and  circumstances  in  proof 
of  that  averment  If  it  be  asked,  of  what  nature  ?  I  answer — of  a  na- 
ture to  show  that  a  new  will,  embodying  the  bequests  expressed  in  this 
letter,  was  in  progress  at  the  time  of  the  testator's  sudden  death;  so  as 
to  warrant  a  conclusion  that  it  was  only  finally  arrested  by  that  event 
The  parties  propounding  the  paper  are  fully  aware  of  this,  as  appears 
by  facts  of  the  kind  to  which  I  am  adverting,  being  alleged  in  the  plea; 
the  adversity  of  their  case  is,  that  these  facts,  though  right  in  kind,  are 
still  unequal  to  the  effect  sought  to  be  produced.  The  illness  of  Lady 
Nepean,  and  Sir  Evan's  several  avocations,  public  and  private,  in  Dor- 
setshire, are  circumstances  much  too  loose  and  vague  to  account,  satis- 
factorily, for  no  step  having  been  taken  in  this  matter  during  the  long 
interval  of  eight  months,  which  occurred  between  the  date  of  this  letter, 
and  the  death  of  the  testator — ^the  more  especially,  from  the  testator 
having  promised  to  communicate  further  with  his  solicitor  on  the  sub- 
ject, immediately  upon  his  arrival  in  Dorsetshire.  Had  that  promise 
Deen  fulfilled,  and  had  a  correspondence  ensued,  inferring,  to  a  late  pe- 
riod of  his  life,  the  testator's  deliberate  approval  of,  and  fixed  determin- 
ation to  abide  by,  the  original  instructions — could  even  verbal  declara- 
tions made  by  the  testator,  have  been  pleaded  and  deposed  to,  that  now, 
at  length,  at  the  termination  of  the  assizes  at  Dorchester  (which,  it  is 
observable,  must  have  been,  some  time,  over),  he  was  going  to  London, 
in  order  to  execute  his  will,  drawn  up  pursuant  to  directions  already 
given  to  his  solicitor — in  either  of  these  events  this  case  might  have 
presented  itself  to  the  Court  with  a  different  aspect  But,  as  it  is,  the 
Court,  with  whatever  regret  for  a  reason  aheady  expressed,  is  bound  to 
pronounce  that  the  utmost  proof  of  which  this  allegation  is  capable, 
would  fail  to  rebut  its  presumed  abandonment  in  law,  and,  consequent- 
ly, would  fail  to  sustain  the  paper  propounded — ^under  which  impres- 
sion it  has  no  choice  but  to  reject  this  allegation. 

Allegation  rejected. 


\ 


LAVENDER  and  CHURCHILL  v.  ADAMS.—p.  406. 
(^On  the  Admission  of  an  •Allegation.) 

Alterations  written  bv  the  testator  in  pencU  on  the  margin  of  his  will*  held  to 
be,  in  themselves.  deUberatrue — also  held,  not  to  result  from  the  facts  pleaded 
that  the  testator  was  prevented  from  rendering  them  oflerative  in  themselves 
by  anv  extrinsic  circumstance^— consequently,  ^legation  propounding  such,  re- 
jecteo. 

This  was  a  business  of  proving,  in  solemn  form  of  law,  the  last  will 
and  testament,  without  certain  alterations  in  pencil  appearing  upon  the 
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face  thereof,  of  Richard  Adams,  late  of  the  parish  of  Claines,  in  the 
county  of  Worcester,  deceased;  promoted  by  John  Perks  Lavender  and 
James  Churchill,  the  executors  named  in  the  said  will,  against  Mary 
Adams,  widow,  the  relict  of  the  said  deceased,  and  a  legatee  principally 
interested  in  the  said  pencil  alterations. 

This  will,  altered  as  above,  (i.  e.  with  the  said  pencil  alterations)  was 
propounded  in  an  allegation  tendered  on  the  part  of  the  widow,  pleading 
to  the  following  effect: — 

1.  The  first  article  pleaded  that  the  deceased  died  on  the  30th  of  Au- 
gust, 1822 f  having  first  made  and  executed  his  last  will  and  testament, 
to  wit,  on  the  21st  of  May,  1821 — that  the  said  will  at  that  time  had 
none  of  the  alterations  in  pencil  now  appearing  on  the  face  of  it — ^that 
it  was  shortly  after  sealed  up  in  an  envelope,  and  delivered  to  the  said 
deceased,  and  continued  from  such  time  in  his  possession  and  custody, 
till  he  died. 

2.  That  the  deceased,  meaning  and  intending  to  make  certain  altera- 
tions in  his  said  last  will  and  testament,  made  and  wrote,  with  his  own 
hand,  the  several  alterations  in  pencil  now  appearing  on  the  face  of  it; 
but  at  what  time  the  party  proponent  is  unable  to  set  out — and  when 
made,  deposited,  and  locked  up  his  said  will,  so  altered,  in  a  drawer  in 
his  bureau,  the  key  whereof  he  himself  kept 

3.  T^at  in  or  about  the  month  of  June,  1822,  the  said  deceased  in- 
formed Mr.  James,  his  solicitor,  who  had  prepared  his  said  will,  that 
'<  he  should  have  occasion  shortly,  to  make  some  alterations  therein, 
and  that  he  would  call  upon  him  for  that  purpose;''  but  that  he,  the  said 
deceased,  never  did  so  call  on  the  said  Mr.  James. 

4.  The  fourth  article  pleaded  that  the  said  will,  so  altered,  was  found 
locked  up  in  the  drawer  of  the  deceased's  bureau  as  aforesaid,  the  day 
next  following  that  upon  which  he  died — that  it  was  in  the  envelope  in 
which  it  had  been  originally  sealed  up,  but  the  seals  whereof  had  been 
broken,  in  order  to  take  it  out;  and  that  the  said  envelope  had  not  been 
re-sealed. 

5.  The  fifth  article  pleaded  merely  the  several  pencil  alterations  to 
be  of  the  true  and  proper  hand  writing  of  the  said  deceased. 

6.  The  sixth  and  last  was  the  general  concluding  article. 

The  present  question  arose  upon  the  admissibihty  of  this  allegation, 
which  was  denied  on  the  part  of  the  executors,  as  not  disclosing  a  case, 
which,  if  proved,  would  justify  the  Court  in  pronouncing  for  the  will, 
toith  the  said  pencil  alterations,  as  propounded  by  the  widow. 

Judgment. 

Sir  John  Nicholl. 

It  is  to  be  taken  for  granted  that  these  alterations  were  made  by  the 
deceased  himself — ^the  question  is,  qtto  animOj  or,  in  other  words,  what 
do  the  alterations,  themselves^  import;  and  are  they  to  be  taken  as  final 
or  deliberative?  If  they  are  to  be  taken,  in  them^lves,  as  final,  I  need 
scarcely  say  that  it  will  be  the  duty  of  the  Court,  in  the  end,  to  pro- 
nounce for  them,  although  written  in  pencil — ^that  being  an  argument, 
but  still,  as  we  all  know,  not  by  any  means  a  conclusive  one,  of  their 
being  deliberative.  This  allegation,  in  that  case,  is  clearly  admissible. 
But  if  these  alterations,  in  themselves j  are  to  be  taken  as  deliberaiive, 
it  then  becomes  a  question,  whether  the  facts  pleaded  argue  the  testator 
to  have  fiilly  made  up  his  mind  to  render  them  final j  and  to  have  b^n 
prevented  from  doing  so  only  by  some  extrinsic  circumstance:  and  the 
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admissibility,  or  tlie  contrary,  of  the  plea,  in  this  last  case,  will  depend 
on  that  question  being  answered  affirmatively,  or  in  the  negative. 

Now  I  think  that,  upon  the  face  of  these  papers,  coupled  with  what 
appears  of  their  history  in  the  allegation,  these  alterations  can,  in  ihefn- 
selves  J  only  be  taken  as  deliberative.  It  is  hardly  possible  to  suppose  that 
the  deceased  meant  them  as  any  thing  more  than  preparatory  to  final 
alterations.  The  will  so  altered,  to  be  sure,  was  replaced  in  its  enve- 
lope from  which  the  testator  had  taken  it,  for  the  purpose,  it  is  to  be 
presumed,  of  noting  these  alterations;  but  it  is  a  circumstance  by  no 
means  immaterial  that  this  envelope  remains  open,  and  is  not  re-sealed. 

Again,  the  testator  is  pleaded  to  have  told  his  solicitor,  that,  <<he 
should  have  occasion  shortly ^  to  make  some  alterations  in  his  will,  and 
that  he  would  call  upon  him  for  that  purpose.^'  His  not  having  done 
so  raises  a  presumption — either  that  he  had  changed  his  mind,  or  had 
never  finally  made  it  up,  in  this  respect, — either  supposition  alike  fatal 
to  the  case  set  up  in  this  allegation.  Nor  is  this  presumption  at  all,  in 
effect,  rebutted,  by  the  circumstance  of  the  proposed  iterations  (for 
such  only  I  can  deem  them)  being  noted  in  pencil  on  the  margin  of  the 
will:  for  that  the  deceased  contemplated  finally  altering  his  will  by  the 
agency,  and  with  the  assistance,  of  the  professional  gentleman  who  at 
first  prepared  it,  is  obvious  from  the  plea. 

These  alterations,  then,  being  7wt  in  themselves  final,  it  remains  to 
consider  whether  it  can  be  inferred  from  any  fact  or  circumstance  which 
is  here  pleaded  that  the  deceased  fully  meant  and  intended  to  render 
them  final,  and  was  only  prevented  from  so  doing  by  some  extrinsic 
circumstance.  The  facts  pleaded  justify  neither  inference.  Of  the  pro- 
posed alterations,  some  are  material,  and  might  require  deliberation. 
The  very  first,  for  instance,  the  substitution  of  an  annuity  of  200/.  to 
his  widow,  in  lieu  of  the  interest  (much  less  in  amount)  of  his  funded 
property.  Nothing  is  pleaded,  however,  tending  to  show  either  the 
probability  of  such  a  substitution  in  itself,  or  that,  probable  or  not,  the 
deceased  had  ever  finally  resolved  upon  it  Nor,  again,  is  there  any 
foundation  whatever  laid  in  the  plea  for  an  inference,  that  the  deceased 
was  prevented  from  completing  this,  and  the  other  proposed  alterations, 
by  any  extrinsic  circumstance.  Non  constat  when,  they  were  noted  in 
pencil  on  the  margin — they  might  have  been,  soon  after  May,  1821, 
when  the  will  bears  date — they  probably  were^  at  least  as  early  as  June, 
1822,  when  the  conversation  between  the  deceased  and  his  solicitor  Mr. 
James,  relative  to  some  alterations  in  his  will,  is  pleaded  to  have  occur- 
red. But  the  deceased  did  not  die  till  the  30th  of  Aueust  in  that  year; 
dimng  the  whole  of  which  interval  he  was  fully  capable,  for  any  thing 
stated  in  this  plea  to  the  contrary,  of  making  these  alterations  final,  and 
operative  in  themselves^  if  so  disposed,  'fhe  deceased  is  not  pleaded 
even  to  have  died  suddenly.  Not  that  his  sudden  death,  standing  alone, 
would  have  entitled  these  inchoate  and  imperfect  alterations  to  probate 
as  parts  of  his  will — ^in  order  to  have  produced  this  effect,  it  must  fur- 
ther have  been  shown  that  they  were  in  progress  towards  being  made 
perfect,  and  complete,  at  that  time.  Upon  all  these  several  considera- 
tions I  reject  this  allegation — and  decree  probate  of  the  will  as  originally 
executed,  and  without  the  pencil  alterations  now  appearing  on  the  face 
of  it,  to  the  executors. 

Allegation  rejected.— Costs  directed  to  be 
paid  out  of  the  estate. 
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CONSISTORY  COURT  OF  ROCHESTER. 

BEST  V.  BEST.— p.  411. 

Suit  by  the  wife  for  a  divorce  by  reason  of  the  husband's  crueltjr — adultery 
charged  by  the  husband,  and  a  divorce  prayed  by  reason  of  the  wife's  adulte- 
ry—^both  complaints  dismissed,  and  upon  what  principles. 

Judgment. 

Dr.  Swabet. 

This  is  a  suit  brought  by  Elizabeth  Best^  the  wife^  aeainst  James 
Best,  her  husband,  for  a  separation  a  mensd  et  thoroy  by  reason  of 
cruelty;  in  the  course  of  which  suit  the  husband  has  not  only  pleaded, 
responsivelyj  to  the  original  complaint,  but  has  also,  in  the  same  allega- 
tion, produced, a  distinct  substantive  charge — that  of  adultery — against 
the  original  complainant  This  adultery  is  alleged  to  have  been  com- 
mitted within  a  few  weeks  of  the  marriage,  but  still  not  to  have  come 
to  the  husband's  knowledge  until  afler  the  wife  had  been  compelled,  as 
she  pleads,  to  quit  his  house  for  the  safety  of  her.  person,  in  consequence 
of  his  violent  and  unmerited  ill  treatment  of  her. 

This  allegation  of  the  husband  was  offered  at  a  later  period  than  might 
have  been  expected  from  the  nature  of  its  contents;  but  the  Court,  with 
some  reformation,  thought  fit  to  admit  it  Indeed  the  only  plausible 
ol3Jection  to  its  general  admissibility  was  technical  merely — arising  upon 
a^doubt  suggested,  whether,  in  strictness,  it  be  competent  to  the  husband^ 
sued  for  restitution  of  conjugal  rights,  to  charge  adultery  against  the  wife, 
without  (if  not  instituting  a  separate  (cross)  suit,  still  at  least)  first  tak- 
ing out  a  separate  citation,  returnable  in  the  same  suit,  calling  upon  the 
wife,  distinctly,  to  answer  to  that  charge.  The  necessity  for  either, 
however,  appeared  to  me  to  have  been  formally  dispensed  with,  by  a 
series  of  decisions  in  these  Courts. 

Anciently,  I  believe  it  to  have  prevailed,  that  in  all  matrimonial  suits 
wherein  adultery  was  intended  to  be  offered  (especially  where  to  be 
made  the  foundation  of  a  prayer  for  divorce)  on  behalf  oi  the  defendant, 
a  cross  suit,  or  at  least  a  citation  of  the  plaintiff,  to  answer  to  that  charge, 
returnable  in  the  original  suit,  was  held  to  be  requisite.  This  may, 
partly,  for  instance,  be  collected  from  the  following  note  of  a  case  in  the 
Consistory  Court  of  London,  on  the  8th  of  November,  1752.  It  is 
anonymous;  but  the  date  is  sufficient  for  the  present  purpose,  and  is  in 
these  terms: — 

**  It  was  made  a  question  between  Caesar  and  Major,**  (two  proctors 
of  that  time)  whether,  in  an  original  suit,  brought  for  restitution  of  con- 
jugal rights,  there  could  be  a  divorce  ?  Caesar  said,  he  had  consulted 
all  the  registrars,  and  they  had  answered  in  the  negative.  Dr.  Paul, 
Dr.  Penfold,  and  Dr.  Jenner,  as  amid  curtsey  said,  that  adultery  was 
pleadable,  in  bar,  in  a  suit  for  restitution  of  conjugal  rights,  but  that  still, 
in  their  apprehension,  let  it  be  ever  so  well  proved,  it  could  lay  no  just 
foundation  for  a  sentence  of  divorce — ^the  original  suit  being  for  restitu- 
tion. Curia  adviaare  vulL  But  on  the  17th  of  November  the  Judge 
said,  that  ^^in  a  suit  for  restitution  of  conjugal  rights,  a  marriage  may 
be  pronounced  for;  and  that  in  such  a  suit  adultery  may  not  only  be  plead- 
ed in  bar,  but  a  divorce  may  be  had  in  consequence  of  it,  as  was  solemnly 
determined  by  the  Delegates  in  Sir  George  Savile*s  case." 
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By  this  I  do  not  take  the  Court  to  have  meant,  that,  in  the  case  of  Sir 
George  Savile,  a  divorce  had  actually  been  granted;  but  that  the  Dele- 
gates had  solemnly  affirmed,  in  that  case,  the  principle  of  adultery  being 
Eleadable  in  a  suit  for  restitution  of  conjugal  rights,  not  merely  in  bar, 
ut  for  the  further  purpose,  if  established  in  evidence,  of  founding  a  sen- 
tence of  divorce.  For  I  believe  the  fact  to  be,  that  neither  the  Court  of 
Arches,  nor  the  Court  of  Delegates,  acceded  to  the  husband's  prayer  for 
a  divorce  in  that  case,  owing  to  a  defect  of  proof(a) — which  judgments 
were  afterwards  affirmed  upon  a  commission  of  review. 

Sir  George  Savile's  case,  however,  which  began  in  1740,  was  not  the 
first  case  in  which  this  doctrine  was  held.  It  was  held  for  instance  in 
the  cause  of  Dynely  and  Dynely,  which  is  still  more  apposite  to  the  ques- 
tion at  issue  in  this  cause,  in  1732.  In  Dynely  and  Dynely  the  wife  com- 
menced a  suit  against  the  husband  for  separation  by  reason  of  cruelty, 
in  the  Consistory  Court  at  Hereford;  and  the  husband  having  appealed 
(on  a  grievance)  to  the  Arches,  he  there  brought  in  an  allegation  charg- 
ing the  wife  with  adultery.  Now  this  allegation  the  Dean  (Dr.  Bettes- 
worth(6) )  admitted;  and  further  proceedings  were  had  in  tiie  original 
suit  True  it  is  that,  either  ex  abundaiiti  cautela^  or  for  some  other 
cause,  the  husband's  proctor  afterwards  prayed  a  citation  by  letters  of 
request  to  be  granted  to  him  against  the  wife;  under  which  he  appears 
to  have  proceeded,  as  if  in  a  cross  suit  Still,  however,  Dr.  Bettesworth's 
having  admitted  the  allegation  of  the  husband  charging  the  wife  with 
adultery  in  the  original  suit,  is  a  distinct  affirmance,  by  the  Court  of 
Arches,  of  the  principle  said  to  have  been  afterwards  solemnly  deter- 
mined by  the  Court  of  Delegates  in  Sir  George  Savile's  case.  The  hus- 
band's cross  suit  in  Dynely  and  Dynely,  it  may  be  observed,  was  ap- 
pealed, on  a  grievance,  from  the  Court  of  Arches  to  the  Court  of  Dele- 
gtes;  where  the  husband,  ultimately,  I  think,  obtained  a  sentence  in  his 
7or;  though  this  does  not  appear  from  the  process,  which  is  all  that  I 
have  been  able  to  consult  Nor  can  I  say  to  a  certainty  what  finally  be- 
came of  the  wife's  original  suit,  the  cause  of  cruelty;  but  am  inclined  to 
think  that  it  dropped,  after  numerous  continuations,  without  proceeding 
to  a  sentence. 

This  question,  however,  seems  to  have  been  again  mooted  before  Dr. 
Bettesworth,(c)  in  the  cause  of  Matthew  and  Matthew,  in  1769-— a  proof, 

(a)  Quaere,  "whether  not,  in  part  at  least,  owing  to  a  constructive  condonation 
of  the  wife's  adultery  by  the  husband?  At  least,  among  the  circumstances  re- 
ported to  have  been  stated  by  Lord  Hardwicke,  as  grounds  to  influence  the  dis- 
cretion of  the  Crown  in  granting  a  commission  of  review  in  the  case  of  Savile  and 
Savile,  one  is,  that  **  the  sentence  tended  to  establish  a  proposition  of  great  im- 
portance to  future  cases,  and  which  had  not  been  before  established  by  any  de- 
cision in  this  country;  viz.  that  forgiveness  of  adultery  may  be  collected  from  facts 
and  circumstances,  so  as  to  bar  the  husband  from  the  right  of  divorce.  This  is 
the  law  of  the  civilians  and  canonists  i  but  he  *  Lord  Hardwicke'  thought  that 
it  required  more  consideration  before  it  should  be  admitted  into  the  law  of  Eng- 
land." [See  4  Ves.  jun.  202.]  The  other  circumstances  were,  1.  That  the  weight 
of  evidence  was  against  the  sentence  ;  2.  That  the  question  had  only  been  once 
heard  and  determined ;  for  the  appeal  to  the  Delegates  was  brought  upon  a  pre- 
liminary point  only,  when  the  Delegates  retained  the  cause  ;  3.  That  the  party 
in  possession  of  the  sentence  could  be  no  sufferer,  in  point  of  costs,  in  conse<jnence 
of  fiirther  litigation,  as  the  expense  of  all  proceedings  in  the  cause  necessarily  fell 
upon  the  husband-— the  applicant/or  a  commission  of  review. 

(fi)  Dr.  Bettes worth  the  elder.    See  the  next  note. 

(c)  Dr.  Bettcsworth,  the  younger,  as  appears  by  the  date  i  the  elder  Dr.  Bet- 
tesworth  having  died  in  1751.     This  Dr.  Bctltsworth,  son  of  the  elder,  (both 
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this,  of  the  difficulty  of  satisfying  all  minds  as  to  neither  a  cross  suit,  nor 
a  separate  citation  returnable  in  the  same  suit,  being  requisite  in  these 
cases.  A  citation  having  been  taken  out  by  the  husband  against  the  wife. 
In  that  case,  in  a  cause  of  restitution  of  conjugal  rights,  Stevens,  (a  proc- 
tor) appeared  for  the  wife,  and  prayed  a  libel,  which  was  given  in.  In 
answer  to  that  libel  he  confessed  the  marriage,  but  otherwise  contested 
suit  negatively;  alleging  further,  in  bar,  commission  of  adultery  by  the 
husband;  against  whom  he  prayed,  at  the  same  time,  a  citation,  to  an- 
swer to  his  wife  in  a  cause  of  divorce  by  reason  of  adultery.  Torriano 
(the  husband^s  proctor)  objecting,  this  matter  of  objection  came  to  a  hear- 
ing, "on  the  petition  of  both  proctors."  The  Court  said,  "the  question 
of  the  day  seems  to  be  a  qtiestion  of  mere  form ;  and  therefore  the  re- 
gistrar has  been  directed  to  look  for  precedents.  He  has  found  one  of 
**  Bently  and  Bently,''  where  the  Judge  decreed  a  citation  as  prayed 
by  Stevens  in  this  cause;  observing,  however,  that  the  adultery  might 
be  pleaded,  and  that  being  proved,  a  divorce  might  be  had  just  as  well 
without  it  He  therefore  (Dr.  Bettesworth)  was  of  opinion  that  Mr. 
Stevens  might  proceed  either  way."  Stevens,  upon  lliis,  prayed  a  ci- 
tation against  the  husband  in  a  cause  of  adultery,  agreeable  to  the  pre- 
cedent in  the  case  of  Bently  and  Bently.  That  a  cross  suit,  or  separate 
citation,  is  necessary^  however,  under  such  circumstances,  has  never 
been  asserted,  that  I  am  aware  of,  from  that  time  to  the  present— ^and 
the  practice  of  either,  thus  held  to  be  optional,  appears,  from  that  time, 
to  have  been  finally  dispensed  with. 

I  should  not  have  referred  to  these  authorities  in  this  stage  of  the  cause, 
but  that,  having  omitted  to  do  so  when  the  admissibility  of  Mr.  Best's 
allegation  was  debated,  as  entertaining,  inystlf^  no  doubt  upon  this  sub- 
ject, it  has  again  been  pressed  upon  my  observation,  in  the  course  of  the 
hearing,  by  Mrs.  Best's  counsel,  that  the  recrimination  here  introduced 
by  the  husband  (in  the  original  suity  namely,  and  under  no  citation  of 
the  wijfe),  is  by  a  different  species  of  charge.  So  it  is;  but  to  found  either 
the  one,  or  the  other,  the  basis  is  the  marriage — and  the  parties  are  the 
same. 

The  marriage  between  these  parties,  Mr.  and  Mrs.  Best,  which  is  both 
proved  and  confessed,  took  place  on  the  20th  of  December,  1817;  cer- 
tainly under  circumstances,  seemingly,  not  the  most  auspicious.  Yet, 
if  they  mutually  agreed  to  accept  each  other  as  husband  and  wife,  the 
duties  of  that  relation  became  obligatory  on  both.  It  does  appear,  to  my 
satisfaction,  that  Mr.  Best  was  desirous  to  treat  his  wife  with  kindness 
and  indulgence.  This  is  evinced  by  his  having  expended  large  sums  for 
her  gratification  in  various  instances — in  particular,  he  purchased  dia- 
monds, and  other  personal  ornaments,  for  her,  to  the  amount  in  value  of 
1400/.  or  1500/.  Mrs.  Best  had  a  new  carriage  built  to  her  taste — ^there 
was  a  saddle-horse  kept  for  her  use;  and  a  servant,  whose  business  it  was 
exclusively  to  attend  upon  her.  It  would  be  difficult,  indeed,  to  ascribe 
this  marriage  to  any  thing  but  attachment  on  Mr.  Best's  part.  But  the 
wife's  paramount  object  was  avowedly  different.  She  looked  merely  to 
the  husband's  fortune;  and  more  especially  to  procuring  from  it  a  settle- 
ment by  deedy  under  which  she  would  have  been  amply  provided  for, 

named  JohD)  never  rose  to  be  Dean  of  the  Arches,  but  was  Chancellor  of  Lon- 
don— so  that  the  cause  of  Matthew  and  Matthew  was  depending  in  the  Consis- 
tory Court  of  London^  at  least  when  this  question  was  mooted. 
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in  the  event  of  her  surviving,  or  ceasing  to  cohabit  with  him,  let  her 
conduct,  in  the  interim,  have  heen  what  it  might  A  provision  hy  will 
she  regarded,  in  her  own  language,  as  <<  nothing  at  all,''  havine  learnt, 
4n  whatever  school  instructed,  the  difference  between  a  revocable  and  an 
irrevocable  instrument  Failing  to  obtain  this  latter  from  her  husband 
by  fair  means,  she  appears  to  have  thought  herself  able  to  extort  it;  rashly 
calculating  upon  obtaining  that  end  by  practising  every  species  of  an- 
noyance upon  him — ^by  absenting  herself  from  his  house,  repeatedly, 
against  bis  wiU;  and  by  rendering  his  habitation,  during  her  presence  in 
i^  a  constant  scene,  not  merely  of  verbal  altercation,  but  actual  personal 
conflict  Within  three  weeks,  for  instance,  from  her  marriage,  she  goes 
to  Dover  (stopping,  in  the  way,  at  Canterbury,  under  circumstances  to 
which  I  shall  presently  have  to  advert),  for  the  purpose  of  trying  to  ef- 
fect this  favorite  object  of  a  settlement,  through  the  medium  of  Mr.  Ken- 
nett,  an  attorney  at  that  place.  It  is  from  Dover,  and  at  this  time,  that 
^he  addresses  the  two  letters  annexed  to  Mr.  Best's  allegation,  marked 
B«  and  C«(a),  thereby  making  the  experiment  of  declining  to  return  to 
his  house  at  aU,  unless  he  accedes  to  her  terms  of  a  settlement — an  ex- 
periment, however,  which  she  found  to  fail.  Mr.  Wickham,  who  is 
clerk  to  Mr.  Best,  and  apparently  much  in  his  confidence,  but  whose 
evidence  the  Court  can  safely  rely  upon,  says,  that  within  a  few  days 
only  of  the  marriage,  he  had  some  conversation  with  her  upon  the  sub- 
ject of  a  willj  which  Mr.  Best  had  prepared  to  execute.  She  objected 
to  it,  saying,  she  ought  to  have  a  settlement.  [The  deponent  had  pre- 
viously said,  that,  upon  several  occasions,  immediately  after  the  mar- 
riage, he  had  heard  Mrs.  Best  urging  Mr.  Best  to  make  a  settlement 
upon  her — ^to  the  single  object  of  obtaining  which,  her  conduct,  alto- 
gether, appeared  to  be  directed.]  The  deponent  observed  to  her,  that 
a  settlement  was  what  she  ought  not  to  expect — ^that  she  ought  to  be 
grateful  to  Mr.  Best,  for  having  raised  her  to  his  station  in  life,  and  to 
be  satisfied  with  a  provision  made  for  her  by  his  will,  the  amount  of 
which,  of  course,  would,  and  ought  to  depend  upon  her  conduct  Mrs. 
Best  replied,  that  a  unll  was  nothing  at  all — she  married  Mr.  Best  for 
a  fortune^  and  she  ought  to  have  a  settlement — and,  on  the  deponent 

3un  adverting  to  the  advantages  she  had  acquired  by  her  marriage,  she 
ded,  that  <<  she  was  a  young  woman,  and  Mr.  Best  was  an  old  man.'^ 
Her  witness,  Mary  English,  by  whom  Mrs.  Best  was  accompanied, 

(a)  These  letters  are  as  follows  :— 

(B.)  Dover,  January,  1818»  from  the  York  Hotel. 
My  dear  Husband* 
It  gives  me  plesure  to  call  you  so.  I  am  very  sorry  I  am  obliged  to  stay  from 
you  so  long)  but  you  know  it  is  no  more  than  is  proper  for  me  to  se  myself  wrightd; 
and  I  am  sure  you  will  do  Every  thing  that  is  honouribley  and  gust  for  me.  My 
dear  Sir»  as  I  was  short  of  money  when  I  left  you,  I  shall  be  obliged  to  you  to 
send  me  sum  by  Return  of  Post,  to  pay  the  expenses  of  the  Inn.  I  am,  my  dear 
husband,  Tour's,  for  ever, 

E.  Best. 

(C)  from  the  York  Hotel,  Dover,  Jacncry  10th,  1818. 
Dearer, 
I  am  extremely  sorry  to  inform  you,  that  I  cannot  Return  Back  to  you,  unless 
you  make  me  a  settlement  from  the  day  of  marrege;  and  I  shall  wait  here  until  I 

heare  from  you.    I  am.  Sir,  your's  truly, 

E.  B&sT. 
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when  she  finally  left  her  husband,  in  August,  1819,  and  who  lived  in 
her  service  for  the  fourteen  months  preceding,  iqieaks  much  to  the 
same  effect  as  Mr.  Wickham,  upon  this  head,  in  answer  to  interrogator- 
ries  which  have  been  addressed  to  her  on  behalf  of  Mr.  Best  On  the 
12th  and  13th  interrogatories,  she  deposes  to  Mr.  Best's  refiisal  to  make 
a  settlement  upon  his  wife,  being  the  source  of  constant  altercation;  and 
to  her  gross  abuse  of  him,  in  consequence  of  that  refusal.  She  deposes 
to  this,  in  factj  being  ^<  ^e  principal  cause  of  their  quarrels."  She  has 
heard  her  say,  that  she  would  not  have  lived  with  him,  if  she  could 
have  got  a  settlement,  and  that  ^<he  might  be  sure  she  did  not  marry 
him  for  love." 

Of  the  habits  and  character  of  this  complainant,  generallvy  the  his- 
tory aiSbrded  in  the  evidence  is,  I  am  sorry  to  say,  most  unfavourable* 
Of  her  habitual  intoxication,  and  gross  immodesty,  both  verbal  and  ac- 
tual, it  would  be  disgusting  to  furnish  the  details — not  merely  as  spoken 
to  by  Holt,  and  Butterfield,  respectively  servants  in  the  family,  and 
witnesses  on  the  part  of  Mr.  Best;  but  as  admitted  by  herown  witness, 
English,  and  confirmed,  so  far  as  they  go,  bv  several  of  the  exhibits 
proved  to  be  in  her  own  hand-writing.  Mr.  Wickham,  too,  deposes  to 
*^  seldom  seeing  her,  towards  evenings  that  shetoas  not  intoxicated^* 
He  says,  that  her  manners,  on  those  occasions,  were  full  of  levity  and 
impropriety — and  that  her  language  was  ^*  very  bad,"  and  such  as  he, 
as  a  family  man,  <<  endeavoured  to  avoid  attending  to  as  much  as  possi- 
ble." The  evidence  of  every  witness  in  the  cause  upon  whom  the 
Court  can  place  ^ny  reliance,  is  confirmatory  of  this. 

To  the  conduct  of  this  lady  towards  her  husband,  in  particular^  so 
far  as  the  settlement  was  concerned,  I  have  already  adverted.  Mr. 
Wickham,  indeed,  not  unnaturally,  ascribes  her  ^^  constant  opposition 
to  his  wishes  in  all  respects,"  and  her  perpetual  attempts  ^<to  vex  and 
haraiss  him  as  much  as  possible,"  to  a  preconcerted  |Man  on  her  part, 
"either  to  make  him  glad  to  get  rid  of  her  upon  her  own  terms,"  or  to 
provoke  him  to  some  acts  of  violence  of  which  she  might  be  able  to 
avail  herself,  so  as  to  obtain  her  avowed  end  (a  separate  maintenance), 
in  that  way.  In  this  view  of  the  subject,  to  be  sure,  her  general  con- 
duct, (zs  a  wife,  abstract  from  this  particular  of  the  settlement,  has,  more 
or  less,  a  reference  to  it  all  along.  Be  the  cause,  however,  what  it 
might,  the  evidence  can  suffer  no  doubt  to  be  entertained  as  to  the  effect 
Wickham  says,  that  «  Mrs.  Best^s  conduct  (her  general  conduct,  that  is) 
to  her  husbandy  during  the  whole  period  of  their  co-habitation,  was,  as 
far  as  it  came  under  his,  the  deponent's,  observation  (and  this  deponent 
had  every  opportunity  for  observation)  grossly  improper.  She  fre- 
quently abused,  and  expressed  violent  resentment  and  anger  against 
him.  She  did  so  upon  all  occasions — set  him  completely  at  defiance, 
and  acted  in  opposition  to  all  his  wishes,  seemingly  for  the  sole  pur- 
pose of  annoying  him.  The  deponent  hardly  knows  how  to  describe 
her  conduct  as  a  wife,  othenvise  than  by  saying,  it  was  the  very  reverse 
of  what  it  ought  to  have  been.  "  The  deponent  has  frequently,"  he 
says,  "seen  Mr.  Best  with  his  face  scratched  and  disfigured — how  fre- 
quently he  does  not  remember,  nor  can  he,  of  his  own  knowledgCy  de- 
pose to  the  manner  in  which  his  face  became  in  that  state.  ^'  But  this 
chasm  in  the  evidence  of  Mr.  Wickham,  as  to  the  actual  perpetrator  of 
these  outrages,  whom  he  declines  to  specify  as  of  his  own  knowledge^ 
is  amply  supplied  by  the  testimony  of  other  witnesses.     Butterfield 
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0peaJcs  to  having  repeatedly  <^  seen  Mrs.  Best  strike  Mr.  Beat,  pull  his 
hair,  bbA  scratch  tus  face/'  and  to  having  once  seen  her  throw  him 
down  stairs.  He  says,  that  Mr.  Best's  face  was  so  much  scratched  and 
lom^  after  these  assaults,  that  he,  the  deponent,  was  unable  to  shave 
him  for  several  days  together.  Once,  too,  in  this  deponent's  presence^ 
she  threw  a  decanter  at  Mr.  Best,  which  missed  him,  but  was  broken 
to  splinters  (owing,  I  presume,  to  the  force  it  was  thrown  with)  against 
the  wainscot  He  further  says,  that  Mr.  Best  often  left  the  room  when 
Mrs.  Best  was  conducting  herself  in  this  violent  and  abusive  manner, 
and  retired  to  other  parts  of  the  house,  generally  to  the  servant's  hall^ 
in  order  to  avoid  her.  He  has  known  him  to  do  so  as  often  as  two  or 
three  times  a  week;  remaining  there  several  hours  at  a  time.  He,  the 
deponent,  always  locked  the  door  upon  those  occasions;  but  Mrs.  Best 
frequently  followed^— would  sometimes  knock  gently,  in  order  to  get  in, 
by  making  him,  deponent,  believe  it  one  or  other  of  the  servants;  but 
at  others,  would  knock  violently,  and  insist  upon  being  admitted.  The 
evidence  of  Butterfield,  in  all  these  several  particulars,  is  fully  confirm- 
tdf  not  only  by  Holt,  who  constantly  attended  upon  Mr.  and  Mrs. 
Best,  as  footman,  through  the  whole  period  of  their  cohabitation,  and 
therefore  had  every  opportunity  of  observing  their  conduct  towards 
each  other,  but,  which  is  more  material,  and  much  more  satisfactory,  by 
English.  Her  answers  to  the  interrogatories  which  have  been  address- 
ed to  her,  on  the  part  of  Mr«  Best,  warrant  a  conclusion,  that  the  evi- 
dence of  Holt  and  Butterfield,  upon  these  points,  if  a  little  too  highly 
edoured,  from  that  degree  of  bias  which  must  be  made  allowance  for  in 
the  evidence  of  servants  of  either  sex,  especially  in  suits  of  this  de- 
-ieriptioQ,  is  still,  in  substance,  correct  In  answer  to  the  16th  inter- 
rogatory, she  says,  that  <<Mr.  Best  used  often  to  go  and  sit  in  the  ser- 
vant's hall,  to  avoid  Mrs.  Best,  but  that  she  often  followed  him  thither; 
and,  OB  his  shutting  the  door,  would  force  it  open  and  assault  him.  She 
would  pull  his  nose,  or  hair,  and  scratch  him,  frequently  fetching  blood; 
00  that  his  face  tod  person  were  qften  much  disfigured."  In  answer  to 
a  former  interrogatory,  the  14th,  she  had  said,  that  she,  the  respondent,. 
never  saw  Mrs.  Best  throw  decanters  or  glasses  at  her  husband;  but  that 
she  had  often  removed  them  from  the  tabled  under  the  apprehension 
that  she,  else,  would  have  proceeded  to  that  extremity.  It  clearly  ap- 
pears, I  should  observe,  by  the  evidence,  that  Mr.  Besf;  is  verging  to* 
ward  seventy,  and,  partly,  at  least,  crippled  in  one  if  not  both  hands — 
and  that  Mrs.  Best  is  a  '^  strong  muscular  woman,"  in  the  prime  of  life, 
having,  at  the  time  of  her  marriage,  been  only  three-and-twenty.  Her 
witness,  English,  says,  on  the  10th  interrogatory,  that  she  has  often 
seen  her  <^take  him  by  the  arm,  and  swing  him  round  like  a  child;" 
and  Holt  says,  to  the  same  effect,  that  his  master,  Mr.  Best,  was  <<  no 
match  for  her." 

With  conduct  like  this,  on  her  part,  it  could  hardly  be  that  the  wife 
should  succeed  in  her  suit — ^that  her  libel  should  be  proved  in  that  ma* 
terial  part  of  it,  which  represents  her  sufferings  at  the  hands  of  her  hus- 
band as  unmerited  and  unprovoked.  It  has  been  repeatedly  laid  down 
in  these  Courts,  that  no  wife  can  solicit  their  interference  with  effect  to 
protect  her  from  (even  from  ill)  treatment  which  she  has  drawn  upon 
her  by  her  own  misconduct — she  must  firsts  at  least,  seek  a  remedy  in 
the  reform  of  her  own  manners.  If,  however,  it  should  appear  that  even 
misconduct  on  the  wife's  part  has  produced  a  return  from  the  husband 
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wholly  unjustified  by  the  provocation,  and  quite  out  of  proportion  to  the 
offence,  it  might  still  be  the  duty  of  the  Court  to  interfere  judicially,  not- 
withstanding  such,  the  wife's  positive  misconduct  And  this  being  so, 
'  it  must  be  obvious,  from  what  has  already  fallen  from  the  Court,  that  this 
inquiry  limits  itself,  so  far  as  the  cruelty  charged  by  the  wife  is  con- 
cerned, to  a  consideration  of  whether  any  blame  of  this  sort  can  be 
justly  said  to  attach  to  the  conduct  of  the  husband,  upon  the  evidence  be- 
fore the  Court 

The  marriage  of  these  parties  took  place  in  December,  1817,  and  the 
first  acts  of  cruelty,  specifically  charged,  are  pleaded  (namely,  in  the  5th 
article  of  the  libel)  to  have  been  committed  on  the  14th  and  15th  days 
of  March,  1818;  I  say  ^^specifically  chargedj^^  because  it  certainly  is 
pleaded  generally j  in  the  introductory  part  of  this  5th  article,  that  the 
husband  began  to  ill  treat  and  beat  his  wife  '<  shortly  after  the  mar-- 
riage,^^  The  5th  article  of  the  libel  however  charges,  specifically ^  that 
<<  the  wife  being  seated  by  a  window^  in  the  drawins-room,  on  the  first 
of  these  days,  the  husband,  without  any  cause,  struck  her  with  a  horse- 
whip across  her  left  breast,  which  caused  her  to  fall,  senseless,  to  the 
ground,  and  occasioned  a  swelling,  which  lasted  a  considerable  time;" 
and  that  on  the  following  mornins,  about  five  o'clock,  '<  he  put  a  lighted 
candle  under  her  bed,  and  swore  he  would  bum  her  in  it,  alive."  And 
it  is  further  pleaded,  in  the  6th  article,  that  in  consequence  of  these  acts 
of  violence,  she,  the  wife,  applied  to  a  magistrate,  and  swore  the  peace 
against  him.  These  to  be  sure  are  serious  charges,  especially  the  last;  an 
attempt  to  bum  her  alive  is  more  than  even  Mrs.  Best's  demerits  could 
justify.     Let  us  see  how  they  are  sustained  in  evidence. 

The  two  first  witnesses  designed  to  this  article  are  Mary  Brooks  and 
Mary  Boxall. 

Brooks,  who  at  the  time  of  her  examination  in  April,  18£0,  was  only 
eighteen  years  of  age,  says,  that  in  August,  1817,  she  being  then  out  of 
place,  and  resident  in  Canterbury,  was  hired  as  a  sort  of  general  servant, 
to  accompany  Mrs.  Best,  then  Miss  Halladay,  to  Ramsgate,  where  she 
proposed  to  spend  a  short  time.  She  continued  however  in  her  service: 
and  upon  her  marriage  to  Mr.  Best,  accompanied  her  to  his  house  at 
Chatham,  where  she  remained  for  about  six  weeks,  until  discharged  by 
Mr.  Best  She  further  says,  that  on  the  26th  of  February  last  [that  is, 
1820]  she  re-entered,  and  was  then  living  in  the  service  of  Mrs.  Best, 
resident  at  Bucklands,  near  Dover,  separate  from  her  husband.  And  to 
the  third  interrogatory  she  answers,  Uiat,  shortly  before  so  re-entering 
Mrs.  Best's  service,  she  received  a  message  from  her,  to  ask  whether 
she  had  any  objection4o  come  forward,  and  state  what  she  knew  about 
Mr.  Best's  <<  taking  his  pistols  to  her,  (a  matter,  by  the  way,  not  charged 
in  the  libel)  and  his  other  ill  treatment  of  her  ?"  To  which  she  answered 
in  the  negative — 

Mary  Boxall  (formerly  Halladay)  is  the  sister  of  Mrs.  Best  She 
says,  that  she  went  on  a  visit  to  Mr.  and  Mrs.  Best,  at  their  house  at 
Chatham,  at  the  time  of  their  marriage,  and  remained  with  them  there 
for  about  six  weeks  from  that  time,  which  agrees  with  the  period  of  the 
discharge  of  the  first  witness  by  Mr.  Best — 

And  both  witnesses  admit  not  being  even  in  the  same  house  with  the 
parties,  on  or  about  the  14th  of  March,  1818,  the  time  when  the  facts 
charged  in  the  5th  and  6th  articles  of  the  libel  are.  laid  to  have  occurred. 

Now  with  re^ct  to  certain  acts  of  violence,  prior  in  date  to  the 
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14th  of  March,  I8I89  not  specifically  complained  of  by  the  wife,  but 
spoken  to  by  Brooks  and  Boxall  as  upon  the  fifth  article  of  this  libel, 
the  Court  is  disposed  to  dismiss  them  from  its  consideration,  pretty 
much,  altogether;  as  being  matter  to  which  Mr.  Best  had  no  opportuni- 
ty, either  of  counterpleading,  or  even  addressing  interrogatories,  for  want 
of  that  specification.  I  must  further  too  observe,  that  both  these  wit- 
nesses, Brooks  and  Boxall,  from  their  answers  to  certain  general  inter- 
rogatories administered  by  the  husband,  adverted  to  by  his  counsel  in 
argument,  have  rendered  themselves  in  point  of  credit,  to  say  the  least, 
very  exceptionable. 

This  last  objection,  indeed,  applies  nearly,  or  quite  as  strongly,  to  the 
third,  and  only  other  witness  upon  this  article,  Ann  Young.  She,  how- 
ever, being  properly  enough  designed  to  this  article,  as  having  lived  in 
Mr.  Best's  service  at  the  time  when  the  acts  of  cruelty  specifically 
charged  in  it  are  alleged  to  have  been  committed,  it  becomes  necessary 
for  the  Court  briefly  to  consider  her  evidence  upon  it 

Her  evidence  on  the  5th  article  of  the  libel  is  to  this  efifect: — She 
says,  that  about  a  week  after  she  entered  Mr.  Best's  service  (where  she 
continued  for  nearly  six  months,  as  his  wife's  waiting  maid),  she,  hav- 
ing been  rang  for,  went  into  the  drawing-room,  and,  on  entering  it, 
found  Mr.  Best  very  angry  with  Mrs.  Best  about  a  little  hurt  she  had 
got  in  her  lip,  which  she  said  had  been  done  the  day  before  by  her  par- 
rot, bnt  which  Mr.  Best,  it  seems,  was  inclined  to  ascribe  to  the  bite  of 
a  different  species  of  animal.  She  says,  that  after  swearing  at  and 
threatening  her  for  some  time  about  her  lip,  he  fetched  a  riding  whip 
firom  an  adjoining  room,  and  adding,  *^  Damme,  Madam,  I  will  now 
horsewhip  you,"  struck  her  a  violent  blow  with  it  across  her  left  breast 
She  screamed  and  fainted  away,  on  vhich  the  witness  and  Mrs.  Filmer, 
the  house-keeper,  went  to  her  assistance,  and  carried  her  up  stairs,  where, 
aftef  bathing  her  temples  and  using  other  remedies,  they  succeeded  in 
restoring  her.  She  says,  that  the  breast  was,  at  first,  a  good  deal  swell- 
ed, but  afterwards  turned  black;  and  that  the  bruise  was  visible  upon  it 
for  several  weeks  afterwards.  Upon  the  charge  of  putting  a  lighted 
candle  under  her  bed,  &c.  on  the  following  mornings  all  which  this 
witness  (the  only  witness  upon  it)  says,  is,  uiat  '<  one  morning,  about 
two  or  three  mornings  afterwards,  she  heard  a  noise  in  the  bed-room, 
as  if  Mr.  Best  was  in  a  passion  with  his  wife — that  presently  after  the 
bell  rang,  and  she  heard  her  mistress  calling  out  for  her  to  go  to  her— - 
that  on  enterine  the  room  she  found  Mrs.  Best  just  getting  into  bed 
again,  and  Mr.  Best  not  there,  but  descending  the  staircase — there  was 
a  candle  and  candlestick  lying  on  the  flooTy  the  candle  apparently 
just  put  out — that  Mrs.  Best  appeared  much  agitated,  and  requested 
the  witness  to  come  to  bed  to  her,  to  protect  her."  She  further  says, 
that  in  the  evening  of  that  day,  when  Mr.  Best  struck  her  with  a  horse- 
whip, as  above,  she  did  go,  accompanied  by  the  witness,  to  a  magistrate 
at  Chatham,  and  complain  to  him  of  her  husband's  behaviour  to  her. 
The  observations  suggested  to  it,  by  this  piece  of  evidence,  the  Court 
will  reserve,  until  it  has  an  opportunity  of  remarking  upon  the  testimo- 
ny of  this  witness,  Young,  upon  the  libel,  taken  as  a  whole.  But  to 
proceed  with  the  other  specific  charges  of  cruelty. 

The  6th  article  pleads,  that,  ^^  in  the  beginning  of  May,  1818,  Mr. 
Best,  without  any  provocation,  put  himself  in  a  violent  passion,  and 
beat  his  wife  upon  the  head  with  his  fist,  in  a  very  cruel  manner — that 
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she  escaped  from  him  into  the  bed-room,  and  fastened  the  door,  when 
Mr.  Best  came  up  stairs  with  a  large  kitchen  poker,  and  broke  open 
the  door — and  in  the  most  violent  manner  threatened  to  kill  her,  but 
was  prevented  from  doing  so  by  the  presence  and  interference  of  Mrs. 
Filmer,  the  house-keeper,  who  came  from  her  room,  it  being  about 
eleven  o'clock  at  night,  in  consequence  of  Mrs.  Best's  screams." 

Now  upon  this  article,  as  well  as  on  the  last,  Filmer,  who  is  vouched 
as  a  witness,  is  not  produced,  and  the  sole  witness  again  is  this  Ann 
Young.  Her  account  is  pretty  much  to  the  effect  of  the  plea;  there  ia 
one  discrepancy  however.  The  blows  are  pleaded  to  have  fallen  upon 
the  head  of  the  complainant:  the  witness  says  nothing  of  this,  but  speaks 
to  her  "arm  being  much  bruised  from  the  shoulder  to  the  wrist"  This 
is  a  discrepancey,  however,  perhaps  not  very  material. 

The  next  article  pleads,  that  <'one  day  in  June,  1818,  €{fter  dinner 9 
Mr.  Best  knocked  his  wife  off  her  chair,  (the  parties  being  then  at 
Southend);  and  afterwards,  on  her  attempting  to  get  up  stairs,  followed 
her  and  beat  her  about  the  head  and  left  cheek,  and  side,  in  a  cruel  man- 
ner, so  as  to  cause  her  cheek  to  swell,  and  produce  a  constant  pain  in 
her  side," 

Now  upon  this  article  the  Court,  in  part  at  least,  has  the  testimony 
of  an  additional  witness  Mary  English,  upon  an  interrogatory  that  is  ad* 
dressed  to  her  by  the  husband:  for  Young,  again,  is  the  sole  witness  de* 
signed  by  the  wife  to  this  article.  Young's  account  is,  that  she  was  in 
the  bed-room,  over  the  drawing-room,  where  Mr.  and  Mrs.  Best  were 
sitting  at  their  wine  after  dinner^  when  she  heard  a  violent  scream, 
and,  running  down  stairs,  encountered  her  mistress  coming  out  pf  the 
drawing-room,  crying  very  much — ^her  hair  was  about  her  shoulders, 
and  the  comb,  which  usually  fastened  it  up,  in  her  hand.  She  went  up 
stairs  into  the  bed-room,  accompanied  by  the  witness,  but  was  immedi- 
ately followed  by  Mr.  Best,  who  exclaimed  on  seeing  her,  "Oh!  you 
are  here.  Madam;"  and  advancing  to  her,  began  beating  her  violently 
about  the  head,  face,  neck,  and  body,  with  his  doubled  fists.  Mrs. 
Best  resisted  a  little,  and  presently  after  struck  him  again;  but  he  over- 
powered, and  knocked  her  down,  and  then  went  away.  The  housemaid^ 
who  had  run  up  stairs  on  hearing  the  noise,  after  endeavouring  in  vain 
to  part  them,  ran  to  assist  Mrs.  Best  as  soon  as  Mr.  Best  left  her  on  the 
ground.  The  witness  says,  that  Mrs.  Best  complained  of  being  muqh 
hurt,  and  unable  to  go  down  stairs,  and  went  to  bed  almost  immediately — 
and  that  bruises  were  visible  on  her  face,  neck,  and  bosom* 

Such  is  the  substance  of  Young's  evidence  upon  the  7th  article.  But 
that  of  English,  upon  an  interrogatory  addressed  to  her,  as  I  have  said, 
by  the  husband,  places  the  whole  transaction  in  a  very  different  light. 
English  is  the  person  designated  by  the  last  witness  as  the  *^  housemaid,^^ 
wrho  interfered  upon  the  occasion  in  question.  She  at  that  time  wa^ 
housemaid,  but  afterwards  became  Mrs.  Best's  personal  attendant  She 
«ays,  that  upon  going  up  stairs  (as  spoken  to  by  Young)  she  found  Mr. 
and  Mrs*  Best  fighting  on  the  landing-place,  each  beating  the  other. 
Mrs.  Best  then  went  off  into  a  Jitj  and  the  respondent  assisted  to  re- 
cover her:  to  be  sure,  when  recovered,  Mrs.  Best  did  "  complain  of  Mr. 
Best's  beating  her."  She  said  she  had  been  sitting  by  the  window, 
when  a  gentleman  passing  by,  happened  to  look  up  at  her;  upon  which 
Mr.  Best,  without  any  provocation,  knocked  her  off  her  chair.  The 
respondent  further  says,  however,  that  Mrs.  Best,  at  the  time  in  ques- 
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tion,  WSU9  intoxicated;  and  thatj  when  in  that  state,  she  often  abused, 
struck,  and  foueht  with  Mr.  Best  It  appears  from  the  answers  of  this 
witness,  that  Mrs.  Best  had  often  £ts  when  intoxicated  {''  her  fits,"  she 
calls  them)  without  receiving  any  blow. 

The  above  is  the  substance  of  Young's  evidence  upon  the  Sth,  6th, 
and  7th  articles — articles  to  which  she,  in  effect,  is  the  only  regular,  de- 
signed, witness:  for  the  evidence  of  Brooks  and  Boxall  upon  the  5th 
article,  for  reasons  already  assigned,  is  pretty  much  out  of  the  question; 
and  English's  testimony,  as  upon  the  7th  article,  is  merely  drawn  out 
upon  an  interrogatory.  Now  the  answer  of  this  witness.  Young,  to  the 
several  interrogatories  administered  to  her  on  the  part  of  the  husband, 
and,  in  brief,  her  general  evidence,  as  contrasted  with  that  of  nearly 
every  other  (I  may  say  of  every  other  credible)  witness  in  the  cause, 
do,  as  already  hinted,  detract  most  materially  from  the  credit  due  to  her; 
in  fact,  they  render  it  impossible  for  the  Court  to  rely  upon  her  evi- 
dence, unless  confirmed  by  that  of  some  other  witness.  But  Young 
being,  in  effect,  the  sole  witness  upon  the  5th  and  6th  articles,  and  the 
collateral  testimony  of  English,  €is  upon  the  7th  article,  not  only  not 
corroborating  that  of  Young,  but  substantially  disproving  it,  there  is  a 
total  failure  of  proof  upon  £ese  articles — there  is  even  something  more; 
for  I  do  think  that  Mr.  Best's  answers  upon  these  articles,  which  have 
been  read  by  the  counsel  for  Mrs.  Best,  and  which  certainly  represent 
these  matters  very  differently  from  the  plea,  more  than  counterpoise  the 
single  testimony  of  a  witness  of  Young's  description. 

The  single  witness  upon  the  8th,  9th,  10th,  and  11th  articles  of  the 
libel  is  Mary  English.  English  I  admit  with  the  counsel  for  both  par- 
tics,  to  be  a  fully  credible  witness;  but  her  evidence,  in  my  judgment, 
is  so  far  from  convicting  the  husband  of  leeal  guilt,  that  it  goes  some 
way  to  exculpate  him  from  moral  blame.  What  is  her  evidence  upon 
the  8th  article,  for  instance: — She  says,  that  between  six  and  seven 
o'clock  one  evening>  in  the  month  of  December,  1818,  the  bell  having 
been  rung  for  her,  she  went  up  stairs  into  the  breakfast  room,  where 
Mr.  and  Mrs.  Best  were  then  taking  their  wine,  after  dinner — ^when 
she  entered  the  room  Mrs.  Best  was  standing  by  the  mantle  piece,  lean- 
ing against  it,  and  Mr.  Best  was  desiring  her  to  leave  the  room.  Mr. 
Best  told  the  deponent  to  take  her  mistress  out  of  the  room,  and  again 
desired  Mrs.  Best  to  leave  it;  to  which  she  replied  that  she  would  not; 
for  that  she  had  as  much  right  to  any  part  of  the  house  as  he  had.  Mr. 
Best  then  pushed  her,  as  if  to  remove  her  from  the  mantle  piece,  and 
again  told  the  deponent  to  take  her  away.  Mrs.  Best  rather  resisted 
the  push,  and  told  Mr.  Best  that  ^^  if  he  attempted  to  touch  her  again, 
she  would  wring  his  nose  off;"  upon  which  he  immediately  struck  her 
a  violent  blow  with  his  fist,  which  knocked  her  down,  and  struck  her 
head  against  the  chimney  piece  as  she  fell.  She  was  senseless  from  the 
effect  of  the  blow;  and  Mr.  Best  stooping,  as  if  to  lift  her  up,  laid  hold 
of  her  by  the  hair;  but,  on  the  deponent's  remonstrances,  shifted  his 
hold,  and  assisted  by  the  deponent,  lifted  her  by  the  arm  to  a  sofa, 
which  was  just  by.  The  deponent,  at  the  same  time,  asking  Mr.  Best 
how  he  could  use  his  wife  so  ?  he  replied  ^<  Damn  her,  she  has  been 
praising  her  favorite  man,  Captain  B. ;  saying,  what  a  charming  fellow 
he  is,  and  that  I  am  a  snuffy  old  fool. "  Mrs.  Best  recovering,  m  a  few 
minutes,  on  the  application  of  some  vinegar,  Mr.  Best  again  insisted  on 
her  leaving  the  room,  but  she  said  she  would  not,  and,  taking  a  chair. 
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seated  herself  at  the  table.  Such  is  her  evidence  in  chief.  In  answer 
to  an  interrogatory  which  has  been  addressed  to  her,  as  with  reference 
.  to  this  particular  transaction,  she  s^s,  <^  the  blow  was  a  hard  blow,  be- 
cause it  broke  the  comb  in  Mrs.  Best's  head;  and  that  Mrs.  Best  did 
fall  on  the  floor  senseless,  and  remain  so  for  some  minutes — in  one  of 
Jierfita.  She  was  intoxicated,  however,  at  the  time,  and  had  been  abus- 
ing Mr.  Best  in  the  usual  manner.''  She  further  answers,  that  she 
cannot  say  whether  the  fit,  upon  this  occasion,  proceeded  from  the  hlow. 
She  had  often  those  fits  when  in  liquor,  from  that  cause,  when  she  had 
received  no  blow. 

Now  upon  this  account  of  the  witness,  can  it  be  said  that  what  oc- 
curred (which  is  charged  as  a  specific  act  of  cruelty  in  the  8th  article) 
was  without  great  provocation  ?  She  had  indulged  herself  in  compari- 
sons (proverbially  odious  upon  all,  and  certainly  not  least  so  upon  such 
subjects)  between  her  husband  and  Captain  B.  her  ^'  favourite  man"  as 
he  styles  him.     [English  says,  by  the  way,  that  she  often  reproached 
him  in  this  manner,  namely,  by  casting  in  his  teeth  the  praises  of  her 
<<  favourite  men,"  which  always  put  Mr.  Best  in  a  passion.    She  would 
sometimes  say,  <^  Now  I  will  make  him  as  jealous  as  the  devil,"  and  then 
would  begin  praising  gentlemen  whom  she  said  she  had  met,  when  out 
walking,  although  she  (English),  who  had  accompanied  her,  well  knew 
« that  she  had  met  no  such  persons.    And  this  perfectly  accords  with 
what  Holt  and  Butterfield  have  deposed  of  her  conduct  in  this  particu- 
lar, although  in  terms  too  indelicate^  as  very  much  of  this  evidence  is, 
for  recital  in  open  Court     But  to  return.]  The  husband,  upon  the  oc- 
casion in  question,  does  not  immediately  proceed  to  resent  this  sort  of 
language  by  any  personal  harshness,  but  desires  her  to  leave  the  room; 
which  she  not  only  refuses  to  do,  but  accompanies  her  refusal  with 
menaced  violence,  if  he  attempts  to  compel  her.    Actual  violence,  as 
might  be  expected,  does  ensue;  and  probably,  it  was  intended  that  it 
should.     And  if  the  wife  suffered  by  it,  can  it  be  said  that  she  was  not 
the  authoress  of  the  whole,  by  her  grossly  improper  conduct  ?  I  am 
clearly  of  opinion  that  she  was;  and  that  the  conduct  of  the  husband  in 
this  instance,  so  provoked,  unjustifiable  as  I  admit  it  to  be,  does  not 
come  up  to  the  notion  of  legal  cruelty. 

Observations  of  a  similar  import  apply  to  this  witness's  depositions 
upon  the  9th,  10th,  and  11th  articles;  but  it  is  unnecessary,  and  it  would 
be  disgusting,  to  state  and  observe  upon  them  in  detail.  It  may  be  pro- 
per, however,  that  the  Court  should  briefly  advert  to  her  evidence  upon 
the  12th  article,  being  the  article  which  contains  that  material  averment 
of  the  party  complainant  having  finally  quitted,  and  ceased  to  live  and 
cohabit  with  her  husband,  in  August,  1819,  from  considering  her  life  in 
peril,  by  reason  of  his  cruel  and  violent  conduct  towards  her. 

English  deposes,  that  there  had  been  disputes  and  differences  between 
Mr.  and  Mrs.  Best  a -few  days  before  they  separated,  upon  the  old  sub- 
ject of  the  will.  She  sent  several  messages  to  him  by  the  deponent,  to 
say,  that  unless  he  satisfied  her  as  to  what  he  had  left  her  in  his  will,  she 
would  not  live  with  him;  to  which  he  replied  to  the  effect,  that  he  had 
left  her  enough,  if  she  conducted  herself  well;  but  that  if  she  did  not, 
that  would  be  taken  away.  In  the  course  of  these  disputes  she  speaks 
to  having  been  the  bearer  of  a  note  from  her  mistress  to  Mr.  Best,  about 
two  days  before  they  separated,  and  to  the  exhibit,  No.  6,  annexed  to 
Mr.  Best's  allegation,  being  that  identical  note.     It  is  conceived  in  terms 


1  Adi)Ams^411.  169 

of  such  irritating  and  scurrilous  reproach  (terms  far  too  &;ross  for  recital), 
that  it  could  only  be  designed  to  provoke  the  husbana  to  some  act  of 
violence.  It  is  impossible,  I  think,  to  put  any  other  interpretation  upon 
it  The  above  circumstances,  connected  with  the  final  separation  of  the 
parties,  are  described  by  the  witness,  English,  in  her  answers  to  the  34th 
and  S5th  interrogatories.  Upon  her  examination  in  chief ,  she  says,  to 
this  article  of  the  libel,  ^<  that  for  some  time  previously  Mrs.  Best  had 
expressed  herself  determined  not  to  live  with  Mr.  Best,  in  consequence 
of  his  behaviour  to  her;  but  she  did  not  hear  her  express  any  fear  that 
her  life  would  be  in  peril  by  remaining.  Two  or  three  days  before  she 
left  the  house,  she  told  the  deponent,  that  she  ^  meant  to  go  and  see  her 
friends;'^  that  she  was  aware  Mr.  Best  would  object,  and  that,  then^  she 
intended  "  to  kick  up  a  devil  of  a  row,  and  set  off  the  next  morning." 
Now  how  utterly  inconsistent  this  evidence  is  with  an  averment  thatsne, 
the  party  complainant,  quitted  her  husband's  house  at  Chatham  in  August, 
181 9,  under  a  sense  of  present  peril  to  her  person  from  continuing  to  re- 
side with  him,  need  scarcely  be  observed  upon.  No  breach  of  the  peace 
in  fact  appears  to  have  occurred — ^the  lady  quitted  her  abode  without 
actual  disturbance:  not  that  if  it  had,  so  studiously  provoked  on  her  part, 
it  would  at  all  have  amended  her  case — a  case  which  I  have  no  hesitation 
in  pronouncing  to  be  disproved  altogether,  and  not  to  entitle  her  to  the 
relief  which  she  seeks.  I  accordingly  dismiss  her  complaint^  and  pro- 
ceed to  consider  that  of  the  husbands 

It  may  first  be  fit,  however,  that  the  Court  should  express  its  sense  of 
the  utter  impropriety  of  that  frequent  recourse  which  Mr.  Best  is  proved 
to  have  had  to  personal  violence,  even  although  it  admits,  at  the  same 
time,  that  upon  most,  if  not  upon  all,  occasions  of  his  so  doing,  he  did 
not  want  for  great  provocation.  It  attaches,  too,  no  small  degree  of 
blame  to  the  use  of  that  language,  whether  given  or  retorted,  in  which 
his  reproofs  were  usually  conveyed — ^reproots  abounding  in  epithets  al- 
ways ungrateful  to  female  ears,  and  which  possibly  become  more  un* 
grateful,  in  nearly  what  proportion  the  epithets,  themselves,  are  less  in- 
appropriate. Mr.  Best  should  peculiarly  have  avoided  the  use  of  tiiese 
epithets,  pending  cohabitation,  even  had  he  believed  her  guilty  of  nuptial 
infidelity.  As  to  any  antenuptial  immorality,  that  had  been  purged, 
quoad  him^  by  his  consenting  to  take  her  for  his  wife.  What,  again, 
eould  be  well  more  reprehensible  than,  if  not  his  groundless  suspicions, 
still  his  gross  modes  of  giving  vent  tothem-— «t  one  time,  for  instance, 
by  insisting  that  the  coachman  was  in  bed  with  his  wife — at  another,  by 
searching  the  closets  in  her  bed-room,  and  under  her  bed,  as  suspecting 
them  to  conceal  some  gallant  Throughout  that  course,  too,  of  ex«e»- 
siye  drinking,  which  led  to  most  of  their  personal  conflicts,  it  cannot  be 
overlooked,  tliat  the  husband  does  not  appear  to  have  interposed,  as  he 
was  undoubtedly  called  upon  to  do,  any  sort  of  restraint;  he,  on  the  con- 
trary, in  their  afternoon  sittings,  seems  to  have  been  usually  a  sharer  in 
such  compotations.  Of  whatt  Mrs.  Best's  counsel  have  said,  however, 
namely,  that  the  wife's  indelicacies  in  language  and  conduct  (too  gross 
to  be  specified)  were  not  foreign  to  the  taste  of  her  husband,  1  see  no 
proof.  On  the  contrary,  the  witness,  English,  says,  that  he  qften  ex- 
pressed high  disapprobation  of  them;  saying,  somewhat  coarsely  indeed, 
''he  would  be  damned  if  he  could  bear  it" — that  ''she  ought  to  be 
ashamed  of  herself,  and  was  worse  (in  these  respects)  than  a  common  pros- 
titute." '  But  to  proceed. 
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Mr.  Best  accuses  his  wife  of  adultery  with  a  person  named  Meers,  a 
farmer,  resident  at  Chilham,  near  Canterbury,  and  with  whom  she  had 
been  acgtuzinted  previous  to  her  marriage.  His  allegation  charges,  that 
on  her  journey  to  Dover,  soon  after  the  marriage,  upon  the  occasion,  to 
which  I  have  already  adverted,  of  consulting  her  solicitor,  Mr.  Kennett, 
she  stopped  at  Canterbury;  and  that  at  the  house  of  Isabella  Elder, 
situate  in  Ruttendean  Lane,  in  that  city,  being  a  house  of  notorious  ill 
Came,  she  met  this  M eers  by  appointment,  on  or  about  the  5th  of  January, 
1818;  and  then  and  there  had  a  criminal  connexion  with  him — little  more 
than  a  fortnight,  it  will  be  seen,  this,  from  the  wedding  day.  Upon  this 
eharge  two  questions  arise,  1.  Is  the  adultery  proved?  2.  What,  being 
proved,  under  all  the  circumstances  of  the  case,  is  its  legal  effect? 

1.  The  witnesses  examined  in  support  of  this  charge  are  a  man  nam- 
ed Wash,  Meers  himself,  and  Charlotte  Morgan.  The  two  first  of  these, 
at  least,  are  to  be  heard  with  caution;  but  it  is  of  necessity  that  '<  in  re 
lupanari,  testes  lupanares  admittentur;^^  and  I  see  nothing  in  the 
nature  of  the  evidence  which  these  persons  have  given,  confirmed  as  it 
is  by  circumstances,  and  by  the  'whole  complexion  of  this  case,  which  in- 
duces me  to  consider  them  as  having  deposed  untruly. 

Wash  deposes  to  having  been  dispatched  by  Elder  with  a  message  to 
Meers  from  Mrs.  Best,  whom  he  had  known  for  years  before,  at  the 
time  articulate,  desiring  him  to  meet  her  at  Elder's  that  evening — ^to  his 
delivery  of  this  message  to  Meers,  and  to  Meers's  reply,  which  was,  that 
he  was  coming  to  Canterbury,  and  would  be  at  Elder's  at  the  time  ap- 
pointed— and  to  his  report  of  that  answer  to  Mrs.  Best  in  person,  then 
at  Elder's,  who  expressed  her  delight  at  the  prospect  of  a  renewed  in- 
tercourse with  Meers,  in  terms,  as  spoken  to  by  this  witness,  so  grossly 
indecent,  that  the  Court  is  compelled  to  dispense  to  itself  with  the  obli- 
gation of  recording  them. 

Morgan,  who  was  perfectly  acquainted  with  the  persons  both  of 
Meers  and  Mrs.  Best,  from  Mrs.  Best  having  lodged  at  her  (the  depo- 
nent's)  mother's  previous  to  her  marriage,  and  from  her  having  been 
visited  there,  occasionally,  by  Meers,  deposes,  positively,  to  having  seen 
Meers  and  Mrs.  Best  go  together  into  the  house  of  Mrs.  Elder,  next 
door  to  that  in  which  the  deponent  then  lived  with  her  mother,  in  Rut^ 
tendean  Lane,  Canterbury,  a  few  w^ks  after  her  marriage — a  fact  which, 
tdoney  would  suiBSce  to  found  a  sentence  of  separation,  and  not  the  less 
so  in  this  than  in  any  other  case,  from  Mrs.  Best's  antenuptial  habits 
and  acquaintance  with  the  mistress  of  such  a  house;  which,  I  should  ob- 
serve, was,  indisputably,  a  house  of  ill  fame,  and  is  spoken  of  as  such 
by  off.  the  witnesses. 

Lastly,  Meers,  the  ^^particeps  criminiSj^^  has  deposed  to  having  met 
Mrs.  Best  at  the  time  and  place  articulate,  and  to  the  fact  of  adultery 
having  been,  then  and  there,  committed  between  them. 

Such  is  the  parol  evidence.  Added  to  which,  a  verdict  is  exhibited, 
obtained  by  Mr.  Best  against  the  adulterer  in  an  action,  judgment  in 
which,  however,  went  by  default  Such  a  verdict,  in  no  case,  would 
be  evidence  of  adultery  against  the  wife;  it  being  res  inter  alios  acta^ 
a  proceeding  to  which  she  was  no  party.  However,  as  a  circumstance 
merely  of  the  case,  it  was  entitled  to  be  pleaded,  and  the  Court  is  bounds 
as  such,  to  notice  it  ^ 

Added  to  this,  again,  are  two  letters  from  Mrs.  Best  to  Meers,  leaving 
no  doubt  of  the  existence  of  a  criminal  attachment  between  the*  parties. 
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There  is,  I  admit,  sometbins  alarming  in  Meers  haying  delivered  up 
these  letters  to  the  agent  of  Mr.  Best;  but  this  does  not  detract  from 
their  authenticity,  and  the  hand-writing  of  Mrs.  Best  to  the  letters  is 
not  only  pleaded,  but  proved.  They  certainly  afford  evidence  strongly 
confirmatory  of  the  parol  testimony  given  by  the  witnesses  who  have 
been  examined  in  proof  of  the  charee — a  charge  against  which,  it  only 
remains  to  observe,  that  Mrs.  Best  nas  set  up  no  defence — she  has  not 
counterpleaded  to  the  fact  alleged' — she  has  suggested  no  previous  con- 
nivance, nor  has  she  insisted  upon  any  subsequent  condonation.  Under 
all  the^e  circumstances  the  Court,  I  think,  is  bound  to  hold  that  the 
adultery  charged  is  sufficiently  proved.    .  Next  for  its  legal  effect 

2.  Now  the  Court  has  been  very  properly  urged,  as  withjreference 
ta  that  effect,  to  take  into  its  consideration  the  conduct  pf  the  husband, 
who,  it  has  been  contended,  does  not  stand  before  it  as  a  party  entitled 
to  relief  for  several  reasons.  It  is  objected,  for  instance,  that  the  hu^ 
band  could  expect  no  other,  or  better,  from  the  antenuptial  habits  and 
character  of  the  party  whom  he  had  chosen  to  make  his  wife.  But  the 
Court  can  only  notice  these  as  requiring  a  stricter  attention,  on  her  party 
to  her  conduct  as  a  wife — they,  at  least,  cannot  be  urged  with  effect  to 
have  authorized,  in  the  first  instance,  or  to  protect  her,  if  committed, 
from  the  consequences  of,  a  wilful  violation  of  her  marriage  vow.  The 
culpability  of  the  husband's  conduct,  in  the  several  particulars  instanced 
by  the  Court  in  disposing  of  the  wife's  complaint,  has  also  been  insisted 
upon,  as  lessening,  and  detracting  from,  his  claim  to  relief  upon  his  own. 
But  the  complaints  are  not  in  pari  delicto — nor  could  the  one,  if  estab- 
lished ever  so  clearly,  as  in  the  cade  of  mutual  adultery,  be  received  by 
way  of  compensation  for  the  other.  Dismissing  these  objections,  there- 
fore, at  least  for  the  present,  I  proceed  to  consider  whether  a  detected 
epistolatory  correspondence  between  Meers  and  the  wife,  followed  by 
no  inquiry,  no  vigilance,  no  restraint,  does  not  constitute,  as  charged, 
such  a  case  of  constructive  condonation  of  this  single  fact  of  adultery, 
after  a  <^  probable  knowledge^^  of  it  on  the  part  of  the  husband,  as,  under 
all  the  circumstances,  and  together  with  what  else  of  unfavourable  to  the 
husband's  case,  results,  as  I  shall  presently  observe,  from  his  conduct 
in  this  particular,  precludes  it  from  justly  foundine  a  sentence  of  di- 
vorce— especially  considering  that  the  effect  of  such  implied  pardon,  as- 
suming it  to  be,  is  weakened  or  effaced  by  no  subsequent  misconduct,  in 
this  kindj  even  imputed  to  the  wife,  eiUier  with  Meers  or  with  any 
other;  and  that  she,  the  wife,  is  the  vrior  petenSy  the  complainant  in  the 
suit — the  husband  only  hunting  bacK  upon  this  scent  to  find  matter  for  a 
defensive  allegation  to  his  wife's  charge  of  cruelty — an  allegation  itseU^ 
by  the  way,  not  concluding  with  a  prayer  for  a  separation,  that  being 
only  introduced  at  the  final  hearing  of  the  cause. 

The  letters  to  which  the  Court  alludes,  are  two  letters  dated  re- 
spectively the  10th  and  15th  of  February,  1818,  found  by  Mr.  Best  in 
his  wife's  drawers  (probably,  very  shordy  after  her  receipt  of  them), 
plainly  written  to  her  by  Meers,  though  addressed  under  cover  to  her 
sister  Mary  B[aUaday,  then,  it  will  be  recollected,  on  'a  visit  at  Mr. 
Best's.  They  are  no  (direct)  evidence,  of  course,  against  the  wife,  in- 
troduced in  the  mode  in  which  they  come  before  the  Court,  being  merfr* 
ly  annexed  tby  Mr.  Bt&st  to  the  interrogatories  administered  on  bis  part 
to  the  witnesses  upon  his  wife's  libel.     The  Court  is  now  adverting  to 
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them,  not  to  criminate  the  wife,  but  as  affording  some  test  of  the  con- 
duct of  the  husband. 

It  is  not  necessary  that  the  Court  should  descend  into  the  particulars 
of  these  letters,  some  parts  of  which,  indeed,  are  not  very  intelligible. 
It  will  be  su£Bcient  to  observe  that  they  abound  in  expressions  of  ardent 
attachment,  and  must  have  satisfied  Mr.  Best  that  his  wife  maintained  a 
correspondence,  by  letter  at  least,  with  Meers,  and  through  this  Elder, 
whose  character  and  office  Mr.  Best,  if  ignorant  of  (which  can  scarcely 
be  presumed),  might  easily  have  made  himself  acquainted  with.  He  in- 
sists upon  the  '<  lock  of  her  hair,  which  ghcy  Mrs.  Bestj  had  promised 
himj*^  in  a  broach;  he  hopes  to  have  the  pleasure  of  seeing  her  soon  ^^at 
the  oldplacey  for  he  wants  to  see  her  very  much,"  and  so  on. 

Such  is  the  general  tenor  and  import  of  these  letters — to  the  proprieiy 
of  Mr.  Best's  conduct,  on  becoining  possessed  of  which,  no  objection  can 
ifeasonably  be  taken.     It  appears  that  he  then,  or  soon  after,  produced 
them  to  his  friend  or  agent,  or  both,  Mr.  Wickham,  and  to  his  solicitor 
Mr.  Jeffries;  and  that  he  acted,  in  some  sort,  under  their  advice,  in  mak- 
ing lieht  of  the  matter,  does  in  part  relieve  him  from  that  culpability 
attaching,  in  my  judgment,  to  his  subsequent  conduct     On  the  2l8t  ar- 
ticle of  the  allegation  (the  article  which  pleads  that  Mrs.  Best's  adulter- 
ous conduct  did  not  come  to  her  husband's  knowledge  till  after  she  with- 
drew from  his  house  in  August,  1819,  and  that  he  has  never  since  lived  or 
cohabited  with  her)  Wickham  deposes,  that,  prior  to  this  final  separation 
of  the  parties  [indeed  upon  thediscovery  of  these  letters,  as  resultsfrom  a 
comparison  of  ^At^gentleman'sevidence  with  that  of  Jeffries  upon  the  same 
article],  Mr.  Best  had  shown  him  a  letter  purporting  to  have  been  ad- 
dressed to  Mrs.  Best  from  Meers,  couched  in  very  familiar  terms,  and 
had  desired  him  to  make  inquiries  about  it,  which  he  did,  but  could  trace 
nothing  criminal  to  Mrs.  Best     Sometime,  however,  after  Mrs.  Best 
had  finally  quitted  her  husband,  the  deponent  received  certain  informa- 
tion respecting  the  parties,  which  he  communicated  to  Mr.  Best,  who, 
thereupon,  directed  him  to  make  further  inquiries,  which,  in  a  word, 
led  to  a  discovery  of  Meers  and  Mrs.  Best  having  been  criminally  con- 
nected.    The  deponent  saith,  that  from  all  that  passed  between  him  and 
Mr.  Best,  upon  the  subject  deposed  of,  he  is  satisfied  that,  though  Mr. 
Best  might  have  some  loose  suspicions  of  impropriety  between  Meers 
and  his  wife,  he  had  no  sufficient  ground  to  conclude,  still  less  any  actual 
knowledge,  that  a  criminal  intercourse  had  subsisted  between  them,  until 
after  the  deponent  had  communicated  to  him  the  result  of  the  further  in- 
quiries just  deposed  of — "  subsequent  to  which"  he  goes  on  to  express 
his  conviction  that  «<  Mr.  Best  has  not  cohabited  with  his  wife."     The 
evidence  of  Mr.  Jeffries  on  this  21st  article  of  the  allegation,  which  it  is 
not  necessary  to  state  in  detail,  is  precisely  to  the  same  effect,  with  the 
addition,  that  he  (Mr.  Best's  professional  adviser,  it  is  to  be  observed) 
not  only  expressed  his  opinion  to  Mr.  Best,  that  the  letters  amounted  to 
nothine  like  proof  of  a  criminal  intercourse,  but  also,  that,  knowing  him 
to  be  of  a  jealous  disposition,  he  treated  the  matter  **  rather  lightly."  x^ow 
th^  evidence  of  these  gentlemen,  that  of  the  last  especially,  I  repeat, 
partly  relieves  Mr.  Best  from  the  charge  of  acquiescing  too  tamely  un- 
der a  discovery  of  letters  of  this  description  received  from  Mews  by  the 
wife;  and  it,  perhaps,  frees  him  altogether  from  the  im{>utation  of  having 
cohabited  with  her,  after  being  fixed  with  o^/ua/  knowledge  of  her  post- 
nuptial incontinence.    Still,  at  the  same  time,  that  he  should  not  mereljf 
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have  cohabited  with  her  after  a  cuH^umstance  so  pregnant  with  suspicion 
as  the  discovery  of  these  letters,  but  that  he  should  have  done  so,  unin- 
terruptedly, and  without  a  remonstrance,  or  even  a  hint  to  the  wife  her- 
self on  the  subject,  so  far  as  appears,  not  only  falls  little,  if  at  all,  short 
of  a  eonatructive  pardon  of  any  prior  connexion  between  Meers  and  the 
wife,  s£ter  probable  knowledge  of  it,  hut  savours  much  more  strongly, 
in  my  judgment,  of  that  blind  attachment  to  her  person,  which  led  him 
to  make  her  his-wife,  "with  all  her  frailties  upon  her  head,'' pre- 
disposing him  to  acquiesce  in  any  advice  which  might  justify  him,  to 
hxmatJfj  for  continuing  to  cohabit  with  her,  than  of  that  proper  feeling 
for  his  own  honor,  which  the  husband  must  have  evinced  to  entitle  him 
to  a  sentence  of  separation,  by  reason  of  his  wife's  adultery;  of  which  I 
am  given  to  understand,  from  the  arguments  of  his  counsel,  that  Mr.  Best 
is  now,  at  length,  desirous. 

But  granting,  for  an  instant,  that  Mr.  Best  can  be  iustified  or  excused 
for  dropping  so  summarily  (if,  indeed,  he  can  fairly  be  said  to  have  in- 
stituted) any  inquiry  into  the  nature  of  his  wife's  connexions  with  Meers, 
upon  the  discovery  of  these  letters,  did  no  cause  occur  for  its  renewal 
in  those  journies  in  which  Mrs.  Best  was  in  the  habit  of  indulging  (un- 
der the  pretext  indeed  of  visiting  her  friends)  to  Dover,  the  direct  road 
to  which  from  Chatham  lay  through  Canterbury,  in  which,  and  in  its 
neighbourhood,  Elder  and  Meers  still  resided?  I  am  of  opinion  that 
cause,  and  sufficient  cause  did  repeatedly  occur.  Such  inquiries  Mr. 
Best  would,  and  must  have  made,  had  he  felt,  as  he  ought  to  have  felt, 
for  his  own  honor;  and  if  equal  diligence  to  that  which  appears  to  have 
been  exercised  after  his  wife  finally  withdrew  from  his  house  for  the  pur- 
pose of  instituting  this  suit,  and  by  way  of  furnishing  a  defence  to  it,  had 
been  used  at  any  time  antecedent,  I  see  no  reason  why  it  should  not  have 
been  attended  with  the  same  result  Meers,  if  apprized  that  Mr.  Wick- 
ham  was  in  possession  of  his  letters,  would  as  readily  have  delivered  up 
Mrs.  Best's  at  one,  as  at  another,  time.  What  ground  is  there  for  pre- 
suming that  his  horror  of  incurring  the  imputation  of  ^^  falsehood^^  was 
any  greater  after,  than  it  was  before,  Mrs.  Best  withdrew  from  her  hus- 
band s  protection ?(a)     Subsequent  to  his  wife's  quitting  him,  Mr.  Best 

(a)  The  witness  Meers,  as  with  reference  to  these  letters,  deposed,  on  the  SOth 
article  of  the  allegation,  that  he  gave  them  up  to  Mr.  Wickham,  clerk  to  Mr. 
Best,  on  being  served  bv  him  with  a  writ  in  an  action  for  damages  brought  against 
him  by  Mr.  Best  for  criminal  conversation  with  Mrs.  Best.  The  deponent  gave 
them  up  voluntarily,  as  soon  as  he  found  that  Mr,  Wickham  kncv)  all  about  the 
btuinew,**  And  on  14th  interrogatory,  that  "  he  had  no  other  view  in  delivering 
up  the  letters,  than  that  he  imagined  he  might  lie  under  the  scandal  of  being  a 
false  young"  tnan^  if  he  kept  and  denied  having  them,  after  it  was  well  known  that 
be  had  them.  He  had  no  idea,  at  the  time,  that  they  would  be  brought  forward 
against  Mrs.  Best  in  this  cause,  nor  did  he  give  them  up  with  that  view.  He 
thought  that  he  had  done  wrong,  and  was  willing  to  make  wliat  reparation  he 
could  by  acknowledging  his  fault,  and  giving  up  the  lettet*s." 

Wickham  deposed,  on  this  20th  article  of  the  allegation,  that  *'on  serving  Meers 
with  the  writ,  &c.  he  explained  to  him  in  the  course  of  conversation,  some  of  the 
evidence  which  Mr.  Best  could  bring  against  him.  He,  Meers,  then  stated  to 
d^po^ellt  thac  he  had  received  letters  from  Mrs.  Best,  and  endeavoured  to  ey- 
culpate  himself,  as  having  been  led  into  what  had  passed  by  her  invitation."  He 
afterwards  produced  the  two  letters  in  question  to  the  deponent,  and  assented  to^ 
his  taking  them  away.  In  answer  to  the  14th  interrogatory,  this  witness  in  sub- 
M.uice  deposed,  that  neiihrr  he  nor  any  other  person,  to  hi*4  knowledge,  had 
given  or  promised,  directly  or  indirecllv,  any  compensation  cr  reward  to  Meers, 
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hasy  nndoubtedly,  brought  his  action  against  M eer9;  and  he  has  set  up  his 
wife's  adultery,  though  at  a  somewhat  late  period,  yet  still  before  the  con- 
clusion of  her  suit  for  cruelty,  in  his  defensive  aJlegation.  That  adul- 
tery, in  my  judgment,  is  sufficiently  proved;  but  something  more  than 
this,  namely,  an  absence  of  all  impropriety,  at  least  as  connected  with 
this  chargCy  on  his  part,  is  still  requisite  to  found  a  sentence  of  separa- 
tion. It  is  true  that  the  adultery  complained  of  is  a  single  fact;  and  that 
her  knowledge  of  Meers's  letters  having  fallen  into  the  hands  of  Mr. 
Best  would,  naturally,  lead  to  a  greater  degree  of  caution  in  the  wife's 
panagement  of  her  future  correspondence,  if  any,  of  this  description, 
whether  by  letter  or  otherwise,  either  with  Meers,  or  with  any  other 
gallant.  This  might  render  a  detection  of  the  wife's  guilt  difficult,  or, 
to  give  the  argument  full  weight,  impossible,  with  such  means  of  infor- 
mation as  the  husband  then  possessed,  had  he  taken  pains  to  detect  it, 
and  made  inquiries  to  that  end,  recenti  facto.  But  that  he  should  have 
taken  no  pains — should  have  made  no  inquiries — upon  occasion  either 
of  his  discovery  of  Meers's  letters,  or  of  his  wife's  frequent  (subsequent) 
journies  to  Dover,  until  when,  after  a  cohabitation  of  nearly  two  years, 
they  had  finally  ceased  to  cohabit  on  the  wife's  preferring,  against  himy 
a  substantive  legal  charge  of  cruelty;  and  that  he  should  then,  at  last, 
only  have  had  recourse  to  these,  at  least  in  the  first  instance,  by  way  of 
getting  at  something  in  the  nature  of  compensation,  or  set-off,  to  the  wife's 
complaint,  either  amounts  so  far  to  a  constructive  condonation  of  the  sin- 
gle fact  of  adultery  charged  (of  which,  if  it  bcy-  the  effect,  I  again  say,  is 
weakened  or  efiaced  by  no  suggested  repetition  of  the  offence  so  con- 
structively pardoned),  or  it  argues  such  misconduct,  as  connected  with 
this  charge^  in  the  husband,  whether  owing  to  negligence,  or  to  some- 
thing equally  culpable,  namely,  wilful  blindness  on  his  part,  that  in  ei- 
ther view  of  it,  in  my  judgment,  it  precludes  the  Court,  in  the  exercise 
of  its  public  duty,  from  founding  upon  this  sihgle  fact  of  adultery  a  sen- 
tence of  separation — at  the  tardy  prayer  of  the  husband,  more  especially, 
and  under  all  the  accompanying  circumstances,  not  in  themselves  a  litde 
remarkable,  of  this  case.  I  shall  therefore  dismiss  both  parties  from  all 
further  observance  of  justice  in  tlie  present  suit — not  without  the  consola- 
tion, that,  if  the  impression  which  I  have  formed  upon  the  evidence  be- 
fore me  should  be  erroneous,  my  decree  may  be  corrected,  on  revision, 
by  the  appellate  jurisdiction.*^* 

cither  for  the  surrender  of  these  letters,  or  for  suffering  judgment  in  the  suit  at 
common  law  to  go  by  default,  or  for  his  (Meers's)  evidence  on  behalf  of  the  pro- 
ducenl  in  this  cause.  It  was  sworn  by  Jeffries,  that  the  damages  assessed  by  a  sher- 
iff's jury  at  50/.  (the  judgment  going  by  default)  had  been  paid  by  Meers, he,Mr, 
Jeffries,  having,  as  Mr.  Best's  solicitor,  actually  received  them. 

•^»  This  sentence  was  confirmed,  on  appeal,  by  the  Court  of  Arches,  on  the 
4th  Session  of  Trinity  Term  [1823],  the  Dean  (Sir  John  Nicholl)  not  merely  con- 
curring with  the  Court  below  in  Us  view  of  this  case,  in  both  parts  of  it,  but 
further  intimating,  tliat  he  had  some  doubt  whether,  upon  a  nice  consideratioo 
of  the  evidence,  the  adultery  charged  to  have  been  committed  by  the  wife  was 
sufficiently  ^rovtfd  to  have  entitled  the  husband  to  his  remedy  of  a  divorce  (ina 
case  of  this  nature,  and  under  the  circumstances),  supposing,  that  is,  the  husband 
not  to  have  been  barred  (as  he  concurred  with  the  Court  below  in  thinking  him) 
by  his  conduct,  viewed  in  reference  to  this  fiarticular  charge,  from  his  title  to  a 
divorce,  ufion  that  ground,  s/ieciaiiy. 

During  the  argument,  the  Court  inquired  whether  the  counsel  were  in  posses- 
sion of  any  case,  where,  cruelty  being  charged  by  the  wife,  and  adultery  by  the 
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husband,  both  charges  were  held  to  be  proved;  and,  if  so,  what  had  been  deemed 
the  legal  effect. 

The  counsel  replied,  that  they  were  not  aware  of  the  txistence  of  any  such  case; 
nor  presumed  to  conjecture  what  the  legal  effect  would  be. 
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PREROGATIVE  COURT  OF  CANTERBURY. 

SMITH  and  BLAKE  v.  CUNNINGHAM.— p.  448. 

Questions  of  revocation,  all,  to  some  extent,  questions  of  intention.  Hence,  tes- 
tamentary instruments  (regularly  executed  ones,  in  particular)  are  hardly  to 
be  deemed  revoked  by  mere  inference  and  implication,  under  any  circum- 
stances; but  are  certainly  not  to  be,  under  circumstances  tending  to  show,  that 
the  testator's  intention  was,  not  to  revoke  them. 

John  Roblet,  formerly  of  Russell  Square,  in  the  parish  of  St 
George,  Bloomsbury,  in  the  county  of  Middlesex,  but  late  of  the  island 
of  Tobago,  in  the  West  Indies,  Esquire,  was  the  party  deceased  in  this 
cause. 

The  deceased  quitted  this  country  in  the  year  1808,  immediately 
prior  to  which,  he  made  and  executed  his  last  will  and  testament,  in  the 

Jresence  of  three  witnesses,  and  thereof  appointed  his  wife,  Caroline 
[obley,  his  brother,  George  Robley,  Messrs.  Smith  and  Blake  (parties 
in  the  cause),  and  Mr.  Charles  Brook,  executons  and  trustees.  The  de- 
ceased executed  this  will  in  duplicate,  one  part  of  which  he  took  with 
bim  to  the  West  Indies. 

Between  this  period,  and  that  of  his  death,  in  November,  1821,  the 
deceased  made  and  executed  several  codicils  to  his  said  will. 

The  first  codicil  to  the  said  will,  is  dated  Tobago,  18th  July,  1812. 
By  this  codicil,  executed  in  the  presence  of  three  witnesses,  the  testator 
revokes  two  prior  codicils,  bearing  date,  the  first  at  Tobago,  the  13th 
of  October,  1808,  the  second  at  St  Vincent,  the  30th  November,  1809(a), 
and,  after  making  several  bequests  as  therein  contained,  confirms  his 
said  will. 

The  second  codicil,  executed  in  the  presence  of  four  witnesses,  is 
dated  30th  August,  1813.  It  confirms  the  will  and  codicil  of  July, 
1812 — and  revokes  the  appointment  of  Mr.  Brook,  whom  it  expressly 
excludes  from  acting  as  executor  or  trustee,  under  the  said  will  and  co- 
dicil. 

The  third  codicil,  executed  in  the  presence  of  three  witnesses,  is 
dated  15th  June,  1817.  The  deceased,  by  such  codicil,  after  making  a 
variety  of  bequests,  confirms  his  will,  and  two  codicils,  dated  as  above, 

(a)  These  two  codicils  were  not  found-— and  are  presumed  to  have  been  de- 
stroyed by  the  deceased. 
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and  Rppoints  James  Cunningham,  Esq.  of  the  Island  of  Tobago  (party 
in  the  cause),  executor  and  trustee  of  his  said  will  and  codicils,  and 
guardian  and  trustee  of  his  natural  daughter,  Phillisaida,  and  his  other 
natural  children,  if  any — in  which  trust  he  afterwards  joins  his  cousin^ 
Paul  Eneller  Smith,  Esq.  (c),  by  the  same  codicil. 

The  fourth  codicil  bears  date  the  18th  of  June,  1817.  It  is  written 
and  signed  by  the  deceased,  but  not  witnessed.  It  contains  a  single  be- 
quest, that  of  a  legacy  to  "Miss  Eliza  Robley." 

By  the  fifth  codicil,  bearing  date  on  the  9th  of  January,  1819,  the 
deceased  bequeathed  certain  legacies,  and  executed  the  same  on  the  day 
of  the  date,  but  without  any  witnesses.  This  being  pointed  out  to  him, 
when  about  to  execute  the  next  following  codicil,  to  wit  on  the  26th  of 
October,  1821,  he,  on  that  day,  re-executed  this  fifth  codicil,  in  the  pre- 
sence of  the  three  witnesses  who  at  the  same  time  attested  the  execu- 
tion of  the  sixth  codicil. 

The  sixth  codicil  bears  date  on  this  26th  of  October,  1821.  The  tes- 
tator thereby  confirms  and  republishes  his  will,  recited  as  bearing  date 
'*  in  the  month  of  December,  1807,  or  in  the  month  of  January,  1808," 
and  '<  the  several  codicils  thereto,  respectively  bearing  date  in  or  about 
the  month  of  August,  1813,  and  in  or  about  the  month  of  January, 
1818,  [by  error  for  1819(A)]  by  him  made  and  executed" — omitting  all 
mention  of  any  other  codicils.  By  this  codicil,  the  deceased  also  nomi- 
nates a  M  r.  Irvine,  of  Tobago,  one  of  his  executors  and  trustees.  It  makes 
several  bequests,  and  is  executed  as  above,  in  the  presence  of  three  wit^ 
nesses. 

The  seventh  and  last  codicil,  is  one  of  bequests  merely.  It  bears 
date  on  the  29th  of  October,  three  days  after  the  preceding;  and  this 
also  is  executed  in  the  presence  of  three  witnesses. 

A  caveat  having  been  entered  at  the  suit  of  Mr.  Cunningham,  execu- 
tor under  the  fourth  codicil,  against  probate  passing  to  the  executors, 
•of  the  will,  and  confirmed  codicils,  the  same  was  warned,  and  an  ap- 

Eearance  was  given  for  Messrs.  Smith  and  Blake,  praying j  that  pro- 
ate  of  the  will  of  the  deceased,  and  four  codicils,  dated  respectively 
30th  August,  1813 — 9th  January,  1819 — ^26th  October,  1821— and  29th 
of  October  in  the  same  year,  might  be  granted  to  them,  as  two  of  the 
executors  named  in  the  said  will;  and  declaring,  that  they  opposed  the 
codicils  dated  the  18th  of  July,  1812 — the  15th  June,  1817 — and  the 
18th  of  June,  1817.  The  three  codicils,  so  opposed,  were  propounded, 
on  the  part  of  Mr.  Cunningham,  in  an  allegation,  consisting  of  eight 
articles,  of  which  the  following  was  the  substance:— 

1,  2,  3.  The  three  first  articles  of  the  allegation  pleaded  merely  the 
/acta  of  the  three  codicils,  of  the  18th  July,  1812,  the  15th  of  June, 
1817,  and  the  18th  of  June,  1817,  in  manner  as  already  stated. 

4.  The  fourth  article  pleaded,  that  the  deceased,  after  making  these, 
placed  the  same,  together  with  another  codicil  bearing  date  ue  SOth 
August,  1813,  in  an  envelope,  or  cover,  upon  which  was  written,  "Codi- 
cil to  the  will  of  John  Robley,  Esq." — "To  George  Robley,  Esq. 
Studley  Park," — under  which  there  appeared  a  line  drawn,  and  there- 
under was  written,  "  Thomas  Bird,  Esq.  Sherwood  Park — James  Cun- 

(a)  This  gentleman,  Mr.  Kneller  Smith,  is  not  the  Mr.  Smith,  an  executor  un« 
4der  the  wiU,  and  party  in  the  cause. 

(b)  See  notc^^),  page  \77, 


i 
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ningham,  Scarboroufl;h"(a) — that  the  said  envelope  was  theo  enclosed, 
together  with  the  will,  in  another  envelope,  endorsed,  ^<  George  Rob- 
ley,  Esq.  or  James  Cunningham,  Esq.  Scarborough,"  the  words,  <<  James 
Cunnin^am,Esq.  Scarborough,"  being  in  the  deceased's  hand-writing-— 
that  the  said  (outer)  envelope  was  then  sealed,  and  deposited  in  a  box 
in  the  deceased's  writing-room,  in  the  house,  in  which  he  then  resided, 
at  Golden  Grove,  in  Tobago. 

5.  The  fifth  article  pleaded,  that  the  deceased,  after  the  making  and 
execution  of  the  first  codicil  pleaded  and  propounded,  viz.  that  of  July, 
1812,  occasionally  opened  the  same;  and  made  alterations,  by  substitut- 
ing, in  divers  places,  other  names  for  those  originally  written— viz. 
'<  Frederick"  and  ^<  Phillisaida,"  the  names  of  two  natural  children,  for 

.  <<  Edward"  and  "  William,"  the  names  of  two  other  natural  children  of 
him,  the  deceased,  and  the  name  and  addition  ^^  William  Brasnell,  Esq." 
for  those  of  <<  Thomas  Bird,  of  Sherwood  Park" — that  the  said  Thomas 
Bird  died  in  July,  1813,  and  the  said  Edward  and  William  Robley,  re- 
flectively, in  the  months  of  July  and  November,  1814 — that  Philli- 
saida  was  not  bom  until  the  21st  of  August,  1815,  and  that  Frederick 
died  about  the  month  of  April,  1817. 

6.  The  sixth  article  pleaded,  that,  the  codicil  of  20th  October,  1821, 
was  prepared  at  the  request  of  the  deceased,  by  Cristopher  Irvine,  Esq. 
one  of  the  deceased's  executors  named  in  such  codicil — tliat  the  deceas- 
ed, at  that  time,  was  not  resident  in  the  house  in  which  the  will  and 
former  codicils  were  deposited,  but  in  a  new  house,  situate  in  the  same 
Golden  Grove;  so  that  in  giving  instructions  for  preparing  such  codicil, 
he  was  unable  to  describe  the  exact  dates  of  the  will,  or  former  codicils, 
that  bearing  date  the  9th  of  January,  1819,  being  the  only  one  in  the 
house,  and  not  produced  to  the  said  Christopher  Irvine  until  the  morn- 
ing(a)  following  that  upon  which  the  instructions  were  given,  when  it 
was  executed — and  that  the  said  Christopher  Irvine  as  such  executor, 
had  duly  proved  the  will  of  the  deceased,  and  the  whole  of  the  said  se- 
ven codicils,  in  the  Court  of  the  Ordinary  of  the  island  of  Tobago. 

7.  The  seventh  article  pleaded,  thatj  at  the  making  and  execution  of 
the  said  codicil  of  the  26th  of  October,  the  said  deceased  neither  desir- 
ed nor  .directed  Mr.  Irvine  to  revoke  any  codicil  by  him  before  made, 
and  that  he  neither  meant  nor  intended,  by  such  codicil,  to  revoke  the 
codicils  now  propounded,  nor  adverted,  specifically,  to  the  said  codicils, 
or  any  of  them,  upon  such  occasion — and  that  the  deceased's  will,  to- 
gether with  the  first  four  codicils,  remained,  in  the  envelope,  in  the  box 
at  the  deceased's  former  residence— and  the  last  three  codicils,  at  his 
latter  residence— and  were  so  found  after  his  decease. 

8.  The  eighth  article  pleaded  merely  the  deceased's  continued  regard 

(a)  A  town  of  that  name  in  the  island  of  Tobago,  not  Scarborough  in  York- 
shire, This  is  to  be  understood  where  Scarborough  is  named  in  the  case, 
throughout. 

(c)  When  the  following  memorandum  was  added,  at  the  ftx)t  of  this  codicil  of 
36th  October,  1821.  **  Memorandum— That  it  being  observed  that  the  codicil 
herein  mentioned  to  bear  date  in  the  month  of  January  1818,  was  not  duly 
wUnessed  to  pass  real  estate,  it  was  this  day  re-executed  by  the  said  John  Rob- 
ley,  immediately  before  the  execution  hereof,  and  witnessed  by  the  witnesses 
hereto— /Af  true  date  of  the  said  codicil  being  the  9th  day  of  January^  1819. 
Signed,  William  Downe,  John  Pomeroy,  Angus  Ross,"— being  the  witnesses  to 
the  codicil  of  S6th  October,  1821— in  which  codicil  itself  is  tK«  dale  January^ 
1818,  by  mistake,  it  thus  appears,  for  January,  1819. 
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for,  and  correspondenGe  by  letter  with,  Mr.  Cunningham,  up  to  the 
time  of  his  decease. 

Two  additional  articles  to  this  allegation  were  afterwards  admitted. 
The  first  pleaded  the  deceased's  affection  for  his  natural  children^  espe- 
cially his  daughter  Phillisaida,  expressed  to  bis  several  friends — and  that 
once,  especially,  about  the  month  of  May,  1817,  in  conversation  with  a 
friend.  Colonel  Campbell,  he  declared  his  intention  to  leave  this  daugh- 
ter, Phillisaida,  1 0,000/.  The  second  additional  article  merely  exhibited 
three  letters  (annexed)  from  the  deceased  to  Mr.  Cunningham,  dated, 
respectively,  28th  March,  1819,  9th  August,  1821,  and  2 1st  of  October, 
1821,  in  supply  of  proof  of  the  premises  mentioned  in  the  eighth  article 
of  the  original  allegation. 

This  cause  was  heard  upon  the  answers  of  Messrs.  Smith  and  Blake 
to  the  above  allegation — admitting  generally  the  facts  as  pleaded-*and 
submitting  to  the  law,  and  the  judgment  of  the  Court,  what  codicil  or 
codicils,  if  any,  the  deceased  did  mean  and  intend  to  revoke,  by  the 
codicil  bearing  date  the  26th  of  October,  1821. 

Judgment. 

Sir  John  Nicholl. 

The  deceased  in  this  cause  executed  a  will,  and  seven  codicils.  The 
will  bears  date  on  the  19th  of  January,  1808— the  first  codicil,  on  the 
18th  of  July,  1812 — ^the  second,  on  the  SOth  of  August,  1813 — ^the  third, 
on  the  15th  of  June,  1817 — ^the  fourth,  on  the  18th  of  June,  1817 — ^the 
fifth,  on  the  9th  of  January,  1819 — the  sixth,  on  the  26th  of  October, 
1821 — and  the  seventh,  and  last,  three  days  alter,  on  the  29th  of  Octo- 
ber in  the  same  year.  The  deceased  died  on  the  3d  of  November  fol- 
lowing. 

Of  Siese  several  testamentary  instruments,  the  will,  and  four  codicils, 
the  second,  the  fifth,  the  sixth,  and  the  seventh,  are  not  opposed.  The 
first,  the  third,  and  the  fourth,  on  the  contrary,  are  opposed  by  Messrs. 
Smith  and  Blake,  the  executors  in  the  will — and  are  propounded  by 
Mr.  Cunningham,  an  executor  named  in  one,  the  fourth,  codicil.  These 
codicils  are  said  to  be  revoked  under  the  sixth  codicil,  that  of  the  26th 
of  October,  1821,  whereby  the  deceased,  <^  confirms  and  re-publishes  his 
will,  bearing  dat^  in  the  month  of  December,  1807,  or  in  the  month  of 
January,  1808,  and  the  several  codicils  thereto,  respectively  bearing  date 
in  or  about  the  month  of  August,  1813,  and  in  or  about  the  month  of 
January  1818,'^  omitting  any  mention  of,  or  reference  or  allusion  to, 
either  of  the  other  three.     Now, 

The  revocation  contended  for,  in  this  instance,  is  clearly  one  by  impli- 
cation. If  at  all,  it  is  under  the  sixth  codicil;  in  which  codicil, 
neither  the  codicils  said  to  be  revoked  are  specifically  adverted  to — nor 
has  it,  though  supposed  to  revoke  the  codicils  omitted,  any  general 
clause  of  revocation.  That  revocation,  if  at  all,  then  is  to  be  made  out 
by  mere  inference  from  the  passage  of  the  sixth  codicil  just  recited— 
which,  whether  it  has  or  has  not,  under  the  circumstances,  the  effect 
sought  to  be  ascribed  to  it  in  law,  is  the  sole  question  for  adjudication. 

•dll  questions  of  revocation  are  questions,  to  some  degree,  of  intention; 
for  every  fact  of  revocation  is  said  to  be  equivocal.  If  so,  the  question, 
in  this  instance,  is  peculiar  It/  one  of  intention;  as  the  fact,  itself,  of  re- 
vocation alleged  must  be  admitted  tq  bo  peculiarly  equivocal.  It  re- 
mains, then,  to  consider  the  other  facts  of  the  case,  I  mean  tliose  indica- 
tive of  the  deceased^s  intention,  in  order  to  determine  the  legal  import 
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and  efl^  of  this  fact  of  revocation,  so  in  itself,  as  I  have  just  said,  pecfi- 
liarly  equivocal.  I  will  only  premise,  that  two  of  the  three  codicils 
opposed,  being  regularly  executed,  and  attested  by  three  witnesses  (the 
nature  of  the  third,  that  of  the  18th  of  June,  1817,  hardly  suggesting 
that  formality,  as  conveying  a  mere  pecuniary  legacy  of  no  large 
amount,  yet  still  that,  as  well  as  the  two  others,  being  all  tvritten  by 
the  deceased  himself),  the  intention  to  revoke  these  must  be  clear  and 
unequivocal,  in  order  to  effect  their  ac^tia/ revocation — all  legal  presump- 
tion being,  obviously,  in  favor  of  instruments  so  prepared  and  executed. 

And,  &*st,  is  any  thing  to  be  collected  as  to  the  testator's  intention  with 
respect  to  these  instruments,  from  the  place  and  company  in  which  they 
were  left  by  the  testator,  and  found  after  his  decease?  Something  is  to 
be  collected  from  these,  and  that,  decidedly,  in  favor  of  the  instruments. 
They  are  found  inclosed  in  the  same  envelope  with  the  codicil  of  Au- 
gust, 1813,  expressly  ratified  and  confirmed  by  the  codicil  of  October, 
1821,  and  so  admitted  to  be  operative;  and,  again,  this  envelope  is  seal- 
ed up  in  another  envelope  (together  with  the  tmlly  ratified  and  confirm- 
ed as  above),  addressed  by  the  deceased  to  his  executors.  If  the  rule 
^^  noscitur  i  sociis^^  at  all  applies,  this  circumstance  is  material;  for 
even  their  opponents  must  admit  that  these  codicils  make  their  appear- 
ance in  good  society. 

But  the  question  of  intention  as  to  these  codicils  may,  I  think,  be  de- 
cided by  other  J  and  clearer,  indications;  some  of  which  are  the  follow- 
ing:— 

Both  envelopes,  of  which  I  have  just  been  speaking,  are  addressed  to 
<^  James  Cunnineham,  Esq.  ;'^  the  one,  in  conjunction  with  Mr.  Bird; 
the  other,  in  conjunction  with  Mr.  Robley.  The  words  "  James  Cun- 
ningham, Esq.,''  in  the  outer  envelope,  that  addressed  to  him,  in  con- 
junction with  Mr.  Robley,  being  in  the  deceased's  hand-writing.  But 
it  is  one  of  the  codicils  alone  (that  of  June,  1817),  now  said  to  be  revok- 
ed, that  appoints  Mr.  Cunningham  an  executor,  and,  together  with  the 
deceased's  cousin,  Mr.  Kneller  Smith,  the  guardian  and  trustee  of  the 
deceased's  natural  children.  And  these  appointments  of  Mr.  Cunning- 
ham are  in  the  following  emphatical  words: — <^  And  I  hereby  declare, 
that  I  appoint,  as  an  executor  and  trustee  of  my  said  will  and  estate, 
James  Cunningham,  Esq.,  of  this  island,  to  whom  only,  and  to  him,  in 
entire  confidence,  I  confide  my  private  papers  in  Tobago;  and  I  ex- 
pressly request  him  to  be,  and  I  hereby  appoint  him,  guardian  and 
trustee  of  my  natural  daughter  Phillisaida,  and  any  other  natural  child 
1  may  have." 

Now  that  the  deceased,  had  he  meant  to  revoke  these  appointments, 
should  leave  his  meaning  to  be  collected  from  mere  inference  and  in- 
tendment, is  improbable  enough,  in  itself,  especially  as  contrasted  with 
what  appears  on  the  face  of  the  codicil  of  August,  1813,  where,  mean- 
ing to  revoke  the  appointment  of  Mr.  Brook  as  executor,  he  does  it  in 
formal  and  direct  words: — ^^I  hereby  exclude  Charles  Brook,  Esq., 
from  being  an  executor  and  trustee  under  my  will."  And  the  impro- 
bability of  any  such  revocation  is  rendered  still  greater,  by  the  circum- 
stances, which  are  both  pleaded  and  proved,  that  his  correspondence 
with  Mr.  Cunningham  continued  until,  and  was  only  interrupted  by, 
the  deceased's  death;  and  that  it  was  not  only,  or  chiefly,  of  a  mercan- 
tile or  commercial  nature,  as  suggested  in  the  answers  of  Messrs.  Smith 
and  Blake,  but,  on  the  contrary,  was  a  correspondence  of  the  most  inti- 
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mate  and  confidential  sort;  as,  I  think,  sufficiently  appears  from  the 
letters  annexed  to  the  allegation.  Nor  does  any  inference  to  the 
contrary,  as  contended,  at  all  result  from  Mr.  Irvine's  appointment, 
as  an  executor  and  trustee,  by  the  codicil  of  1821,  to  my  judgment 
There  is  nothing  tending  to  show  that  he  was  substituted  in  the  place 
of  Mr.  Cunningham — he  is  not  appointed  sole  executor — ^the  deceased 
cxpifessly,  and  in  terms,  appoints  him  "<me  of  his  executors  and  trus- 
tees,'* to  act  in  conjunction  with  his  ^^  other  executors  and  trustees" — 
from  the  number  of  which  «  other  executors  and  trustees"  I  am  satisfied 
that  it  was  not  his  intention  to  exclude  Mr.  Cunningham.  Consequent- 
ly, I  am  of  opinion  that  it  was  ndt  his  intention  to  revoke  this  codicil 
of  June,  1817;  and  by  necessary  inference,  not  the  two  others,  said  to 
be  revoked,  together  with  this  codicil  of  June,  1817. 

But  further — the  deceased  oh  executing  the  codicil  of  1821,  which  is 
said  to  revoke  the  three  prior  codicils  omitted  to  be  specified,  re-exe- 
cuted the  codicil  of  January,  1819.  Now  the  object  of  that  codicil  is 
to  convey  a  further  provision  to  his  natural  children,  through  the  me- 
dium of  Messrs.  Cunningham  and  Kneller  Smith,  as  tiieir  guardians 
and  trustees.  Can  it  then  be  supposed  that,  in  the  same  instant,  and  al- 
most by  the  same  act,  the  deceased  revoked  the  codicil  of  June,  1817, 
the  instrument  on  which  alone  rests  the  appointment  of  these  gentle- 
men as  such'  guardians  and  trustees?  And  I  may  further  observe,  that 
the  codicil  of  October,  1821,  expressly  confirms  the  codicil  of  1813; 
which,  itself  again,  expressly  confirms  the  codicil  of  1812,  now,  by 
the  operation  of  this  same  codicil  of  October,  1821,  argued  to  be  re- 
voked. 

Again,  the  codicil  of  1812  (said  to  be  revoked  as  above)  is  the  only 
one  by  which  the  deceased's  house-keeper  (as  he  terms  her),  M*Kenzie, 
the  mother  of  these  natoral  children,  has  any  thing  like  an  adequute 
provision.  But  the  last  and  latest  act  of  the  deceased's  life,  so  far  from 
implying  diminished  regard  or  afiection  for  M^Kenzie,  which  the  revo- 
cation of  this  codicil  would  imply,  infers  the  direct  contrary;  for  only 
three  days  after  executing  the  codicil  said  to  revoke  that  of  1812,  to  wit, 
on  the  29th  of  October,  the  deceased  executes  a  further  codicil,  for  the 
sole  purpose  of  still  further  providing  for  M^Kenzie;  in  which,  after 
stating  his  anxiety  for  her  future  welfare,  and  that  she  may  live  with 
the  comforts  she  has  thentofore  enjoyed,  &c.  he  expressly  desires,  that 
she  shall  be  permitted  to  occupy  his  house  at  Golden  Grove,  until  his 
executors  and  trustees  can  make  arrangements  for  her  in  the  town  of 
Scarborough — tliatj  during  that  time,  she  shall  have  the  attendance  of 
^  the  servants  and  domestics,  who  have  thentofore  been  in  the  habit  of 
waiting  upon  her — that  his  said  executors  and  trustees  shall  build  her 
It  commodious  house  in  the  town  of  Scarborough  aforesaid,  &c.  &c. 
How  utterly  inconsistent  all  this  (which  supposes  M*Kenzie  in  the  pos- 
session of  an  adequate  provision)  is  with  any  intended  revocation  of  the 
codicil  of  1812,  on  the  part  of  the  deceased,  is  too  obvious  for  a  com- 
ment 

Upon  these  considerations,  to  which  others  might  be  added,  I  am 
quite  satisfied  that  Mr.  Cunningham  remains  an  executor,  and  that  all 
these  codicils,  so  meant  by  the  testator,  ought  to  be  taken  as  parts  of 
his  will;  although  the  sixth  codicil  recites  the  will,  and  two  only,  of  the 
five,  prior  codicils  a^  for  confirmation.  Had  he  meant  it  to  be  other- 
wise, th«  testator  would  have  signified  this  plainly j  as  in  the  codicil  of 
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1813;  where,  meaning  to  revoke  two  prior  codicils,  he  does  so  by  a  dis- 
tinct reference  to  each  of  them,  and  in  words  directly  expressive  of  a 
revocatory  intention(a).  The  whole  difficulty  of  the  case  has  arisen 
from,  and  is  to  be  accounted  for  by,  this  sixth  codicil  having  been  drawn 
up  at  a  late  period  of  his  life,  in  the  absence,  and  without  any  accurate 
recoUection  on  his  part  as  to  the  number,  or  dates,  of  his  former  testa- 
mentary instruments;  and  from  its  not  having  been  written  by  the  de- 
ceased himself,  but  prepared  through  the  agency  of  Mr.  Irvine,  wholly 
a  stranger  to  his  former  testamentary  acts.  That  Mr.  Irvine,  however, 
had  no  suspicion  of  the  deceased  meaning  to  revoke  the  unrecited  codi- 
eils  by  this  sijLth  codicil,  is  evident  from  the  circumstance  of  his  hav- 
ing applied  for,  and  taken,  probate  of  the  will,  and  the  whole  seven  co- 
dicils, in  the  Court  of  Ordinary,  in  the  island  of  Tobago. 

I  have  only  to  add,  that  if,  upon  a  true  construction,  the  legacies  to 
the  natural  children  in  the  several  codicils  are,  as  they  are  suggested  to 
be,  accumulativej  it  may  possibly  be,  as  argued,  that  the  natural  chil- 
dren will  be  provided  for,  more  largely  than  the  deceased  can  be  rea- 
sonably supposed  to  have  contemplated(6).  This,  though  the  Court 
may  lament,  it  has  not  power  to  controul;  nor  can  it  suffer  any  consi- 
deration of  the  sort  at  all  to  influence  its  judgment,  as  to  what  codicils 
are,  and  what  are  not,  entitled  to  probate.  It  is  the  province  of  another 
Court  to  put  a  right  interpretation  on  the  instruments  pronounced  for — 
a  province  into  which  this  Court  (which  has  only  to  determine  what  in- 
struments ought  to  be  pronounced  for)  has  neither  the  inclination,  nor 
the  right,  to  obtrude  itself.  Being  satisfied  that  the  deceased  meant  all 
these  codicils  to  operate,  the  Court  has  no  choice  but  to  decree  probate 
of  the  whole  to  Mr.  Cunningham,  jointly,  of  course,  with  the  other  ex- 
ecutors. 

(a)  •«  I,  John  Robley,  do  hereby  completely  and  for  ever  revoke  the  two  co* 
i&ils  to  my  last  will  and  testament,  dated  on  or  about  the  19th  of  January, 
1808,  the  said  two  codicils  bearing^  respectively  the  dates  of  Tobago,  13th  of 
October,  1808,  and  St.  Vincent,  30th  November,  1809."— Codicil  of  July,  1812. 

(b)  By  the  first  codicil,  that  of  1813,  as  altered  by  the  deceased  subsequent  to 
her  birth  in  1815,  his  daughter  PhiUisaida  was  bequeathed  1000/.  and  100/.  per 
annum.  The  second  codicil,  that  of  18ir,  bequeathed  her,  specifically,  1546/. 
(a  principal  sum  then  in  the  hands  of  Mr.  RneUer  Smith,  the  deceased's  cousin) 
with  interest,  together  with  the  several  sums  of  1000/.  and  4000/.  Lastly,  the 
third  codicil  that  of  1819,  bequeathed  her  SOOOL  and  250/.  per  annum.  Supposing 
therefore  the  legacies  in  the  several  codicils  to  be  accumulative,  and  not  substi- 
tutive [I  e«  supposing  the  legacy  in  each  succeeding  codicil  to  be  accumulative 
upon,  and  not  m  lieu  of,  that  in  the  codicil  preceding  it],  this  daughter  PhiUisaida 
alone  wonld  be  entitled  to  no  less  a  sum  than  12,546/.  and  350/.  per  annum.  And 
as  the  codicil  of  36th  October,  1831,  bequeathed  to  the  testator's  other  natural 
daughters,  Sybil  and  Clara, "  an  estate  similar  in  all  respects'*  to  that  given  by 
former  codicils  to  PhiUisaida,  the  provision  for  these  three  natural  children 
alone  would,  upon  this  construction,  amount  to  37,638/.  and  lOSOL  per  annum ;  a 
provision,  it  was  argued,  quite  out  of  reason,  and  ruinous  to  his  estate,  and  which 
the  deceased  therefore  could  never  be  supposed  to  have  contemplated. 
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TRINITY  TEfiM, 
1  at  Session. 


ARCHES  COURT  OF  CANTERBURY. 

POSTER  V.  FOSTER  and  Others.— .p.  462. 

CBi/  Letters  of  Bequest  from  the  Chancellor  of  the  Diocess  of  Lin- 
coln. 


A  will  and  codicil  torn  into  pieces  by  a  testator's  eldest  son  after  the  death  of  the 
testator — the  fiiecet  saved  however;  by  which,  and  by  oral  evidence,  the  Court, 
arriving  at  the  substance  of  these  instruments,  in  effect  pronounced  for  them, 
and  condemned  the  spoliator,  though  proceeded  against  in  fianam  merelyyin 
costs. 

This  was  a  cause  of  proving,  in  solemn  form  of  law,  the  last  will  and 
testament,  with  a  codicil,  of  Charles  Foster,  late  of  the  city  of  Lincoln, 
deceased,  promoted  by  Ann  Foster,  widow,  the  relict  of  the  deceased, 
and  a  legatee  in  the  same,  against  Charles  Foster,  eldest  son,  and  several, 
the  other,  children  of  tlie  deceased.  These  other  children,  seven  in 
number,  were  before  the  Court,  consenting  that  this  will  and  codicil  pro- 
pounded should  be  pronounced  for.  No  appearance  had  been  given  for 
the  eldest  son,  Charles  Foster,  and  the  proceedings,  as  against  Atm,  had 
been  in  poenam  throughout  This  suit  was  instituted  m  the  Court.of 
Arches,  in  the  first  instance,  by  virtue  of  letters  of  request  from  the  Chan- 
cellor of  the  diocess  of  Lincoln. 

Judgment. 

Sir  John  Nicholl. 

The  facts  of  this  case  are,  briefly,  the  following:— 

The  deceased,  early  in  June,  1822,  had  been  for  some  time  unwell, 
and  was  advised  by  his  solicitor,  and  by  his  medical  attendant,  to  settle 
his  affairs;  and  it  appears,  that  he  only  deferred  complying  with  this  ad- 
vice until  certain  estates,  held  by  himself  and  his  brotiier  Thomas  Fos- 
ter (formerly  in  partnership  with  him  as  a  builder)  in  joint  tenancy, 
were  severed,  by  deeds  of  partition,  so  as  to  oust  the  right  of  survivor- 
ship incident  to  estates  so  held,  and  leave  each  brother  at  liberty  to  dis- 
pose of  his  several  share.  Instructions  for  effecting  this  partition  had 
Deen  given  to  Mr.  Bromhead,  the  brother's  solicitor,  who  prepared  the 
necessary  deeds. of  partition;  and  these  were  finally  executed  by,  and 
between,  the  two  brothers,  at  Mr.  Brombead's  ofiice,  in  Lincoln,  about 
ten  o'clock,  on  the  morning  of  Wednesday,  the  22d  of  June,  the  day 
upon  which  the  deceased  actually  died.  The  deceased  returned  home 
on  horseback,  and  was  visited  there,  about  one  o'clock  on  that  day,  by 
his  medical  attendant  That  gentleman,  finding  the  deceasted  considera- 
bly worse,  and  apprizing  his  wife  of  this,  left,  oy  her  desire,  a  message 
at  the  ofiice  of  his  solicitor  Mr.  Swan,  that  a  Mr.  Cook,  one  of  his 
clerks,  should  be  sent  to  the  deceased  for  the  purpose  of  making  his  will 
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as  soon  as  he  came  in— Mr.  Swan  himself  being  absent  from  Lincoln, 
and  Cook  not,  just  at  that  time,  in  the  way.  Cook  attended  the  de- 
ceased accordingly,  though  not  till  about  five  o'clock,  and  took  instruc- 
tions for  his  will,  tlie  purport  of  which  he  immediately  reduced  into 
writing  in  the  deceased's  presence.  He  then  withdrew,  at  his  desire, 
with  his  brother  Thomas  Foster  into  an  adjoining  room,  in  o^der  to  cal- 
culate more  nicely  the  value  of  his  property,  and  to  consider  the  best 
and  easiest  mode  of  carrying  his  testamentary  intentions,  explained,  as 
above,  by  the  deceased  himself,  into  full  and  final  efiect  Certain  alter- 
ations were  made  in  the  instructions,  as  originally  taken,  in  the  course 
of  this  conference;  which  alterations,  however,  the  brother,  Thomas 
Foster,  afterwards  explained  to  the  deceased,  who  approved  of  them; 
and  desired  that  a  will  should  be  prepared,  immediately,  pursuant  to  the  , 
original  instructions  thus  altered  or  modified.  The  deceased  shortly  af- 
ter fainted  away,  and  became,  so  rapidly,  worse  and  worse,  that  Cook, 
who  had  instantly  set  about  preparing  a  will,  was  repeatedly  urged  to 
dispatch,  and  was  at  last  obliged  to  conclude,  somewhat  abrupOy,  in 
order  that  the  deceased  might  execute  it  so  as  to  pass  rea]  estate,  of  which 
his  property  principally  consisted(a).  The  will,  in  this  state,  was  taken 
to  the  deceased,  and  was  dnly  executed  by  him  in  the  presence  of  three 
witnesses.  This  main  object  of  the  parties  being  thus  secured.  Cook,  the 
writer  of  the  will,  began  drawing  up  a  codicil,  by  way  of  explaining  the 
wiU,  and  expressing  the  deceased's  intentions  more  fully  and  distinctly ; 
but  before  this  could  be  accomplished,  though  he  wrote  with  the  utmost 
possible  expedition,  he  was  apprized  that  the  deceased  had  expired. 
These  instruments  are  the  will  and  codicil,  severally,  (virtually)  pro- 
pounded in  this  cause.  I  should  say  that  the  son,  Charles  Foster,  was 
fiiUy  aware  of  these  transactions,  and  was  actually  present  at  the  execu- 
tion of  the  will. 

On  the  seventh  day.  the  29th  June,  following,  this  will  and  codicil  were 
produced  to,  and  reaAnthe  presence  of,  the  several  members  of  the  family 
assembled  on  the  occasion  of  the  deceased's  funeral.  After  supper,  the 
eldest  son,  Charles  Foster,  desiring  to  see  this  will  and  codicil,  they  were 
handed  to  him,  together  with  the  "instructions,"  by  the  brother,  Thomas 
Foster,  who,  soon  after,  retiring  for  the  night,  left  his  nephew,  apparently, 
perusing  these,  merely  desiring  him,  when  he  had  done  with  them,  to  give 
them  to  his  mother  for  safe  custody ;  instead  of  which,  however,  it  appears 
that  he  left  the  room,  and  presently  the  house,  abruptly,  taking  them  with 
him.  Of  the  subsequent  history  of  these  several  instruments  all  which  is 
known  to  a  certainty,  is,  that  the  fragments  of  them  were  found,  on  the  fol- 
lowing morning,  scattered  in  several  closes  or  fields  adjoining  the  river 
Witham,  near  the  deceased's  house;  there  is  no  question  that  this 
son  Charles  Foster  had  attempted  to  destroy  these  several  instruments, 
altogether,  by  so  tearing  them  to  pieces,  and  scattering  the  fragments, 
where,  as  I  have  just  said,  they  were  found,  by  one  of  the  brother  Thomas 
Foster's  children,  on  the  next  succeeding  day. 

It  further  appears,  that  the  fragments  of  this  will  and  codicil  (all  care- 
fully collected)  were,  on  or  about  the  7th  of  July  following,  pasted  on 
two  several  sheets  of  paper,  now  before  the  Court,  marked  A.  and  B. ; 
and  that  Mr.  Cook,  shortly  after,  copied  out  these  fragments,  filling  up, 

(s)  The  deceased's  real  property  was  estimated  at  about  9000^.  in  value;  hia 
personalty,  at  only  about  3  or  4000/. 
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at  the  same^  from  memory  and  recollectioiii  those  parts,  the  fragments 
of  which  could  not  be  found.  Such  copies  are  also  before  the  Court,  be- 
ing the  papers  marked  C.  and  D.  (a),  in  which  the  words,  not  to  be  found 
among  the  fragments,  and  so  supplied  by  Mr.  Cook,  from  memory,  are 
underscored,  to  distinguish  them  from  the  others.  And  I  am  satisfied 
from  the  whole  evidence  in  the  case,  particularly  that  of  Cook  and  the 
brother,  that  paper  C  contains  the  whole  substance  of  the  deceased's  will; 
and  that  paper  D.  expresses  th^  true  tenor  and  .effect  of  the  codicil,  so 
drawn  up  by  Cook,  pursuant  to  the  deceased's  directions,  in  his  life- 
time—the writer  breaking  off,  immediately,  on  being  apprized  of  his 
death.  The  original  instructions^  I  should  add,  being  written  very 
close,  in  a  small  hand,  and  on  both  »des  of  a  sheet  of  paper,  the  frag- 
ments of  these  could  not  be  put  together,  like  those  of  the  will,  and  co- 
diciL     They  are  before  the  Court,  indeed,  but  still  as  fragments  only. 

(a)  Paper  C.  was  as  follows : — ^The  words  and  letters  printed  in  italics  being 
those  supplied  by  Cook,  the  writer  of  the  will,  from  memory,  underscored,  to 
distinguish  them  from  the  others,  in  the  original  paper. 


This  is  the  last  will  and  testament  of  me  Charles  Foster,  of  the  city  qf 
Lincoln,  builder^  which  I  make  in  manner  ybllowing,  that  is  to  say,  / 
give  and  devise  unto  my  son,  Charles  Foster,  all  thaX  messuage  or  inn, 
commonly  called  the  Roy  a/  Oaky  with  the  close,  or  paddock,  and  other 
hereditaments  thereto  belonging,  situate  in  the  city  of  Lincoln,  afore- 
said, and  now  in  the  occupation  of  my  said  son  Char/^^  Foster  j  to  hold 
the  same,  unto  and  to  the  use  of  my  said  son  Charles  Foster,  his  heirs 
and  assigns,  for  ever,  subject  nevertheless  and  charged,  and  chargeable, 
with  the  payment  of  the  sum  of  one  thousand  four  hnndred  poumls  to 
be  paid  to  my  executors  hereinafter  named,  within  twelve  calendar 
months  next  after  my  decease.  I  give  and  devise  all^at  my  mes- 
suage or  dwel/tn^-Aouse,  tvith  the  garden  and  prtldock  thereto  adjoin- 
ing and  belonging,  and  situate  in  the  parish  of  St.  Botolph,  and  now 
in  my  occupation,  unto  my  dear  wife  Sarah*  Foster,  ancf  her  Basigns, 
for,  and  during  the  term  of  her  natural  life,  if  she  shall  so  long  con^nu^ 
my  widow;  and  from  and  after  her  decease,  or  marrying  again,  whicA 
should  first  happen,  I  give  and  Aevise  the  same  unto,  and  to  the  use  qf 
my  son  David  Foster,  his  heirs  and  assigns  for  ever.  I  give  and  de- 
vise nnto  John  Coupland,  of  the  said  city  of  Lincoln,  merchant,  and 
Johni  Dixon,  of  the  same  place  maltster,  all  and  every  my  messuages, 
lands,  tenements  find  heredit&ments  sittmtd,  lying,  and  being  at  Had- 
dington, and  Thorp  on  the  Hill,  in  the  county  q/  Lincoln,  to  hold  the 
same,  with  the  appurtenances,  unto,  and  to  the  use  of,  the  said  John 
Coupland^  and  John  Dixon,  their  heirs  and  assigns  for  ever;  never  the* 
less  upon  the  trusts  hereinaSter  mentioned,  that  is  to  say,  upon  trust, 
&c.  &c. 


Paper  D  was  similar,  in  general  appearance,  to  paper  C— the  words  supplied 
from  memory  bearing  nearly  the  same  proportion  to  the  others  in  Mi9,  as  in  pa- 
per C.  It  was  not  thought  necessary,  however,  that  either  this,  or  the  whole  of 
paper  C  should  be  printed. 

•  This  should  be  ••Ann."    Vide  note  (6),  page  185. 
t  This  should  be  ••  Richard."    Vide  Ibid* 
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Such  are  the  facts  of  this  case,  the  application  of  the  law  to  which  is 
attended  with  little  difficulty.  The  evidence,  I  think,  establishes  the 
factum  of  the  alleged  will — and  also,  that  the  codicil,  so  far  as  it  goes, 
is  conformable  to  instructions  jriven  by  the  deceased,  and  was  reduced 
into  writing  during  his  life.  Consequently,  not  only  this  wiU,if  in  ex- 
istence, would  be  entitled  to  probate,  but,  under  the  circumstances,  the 
codicil  also^  though  unexecuted,  upon  principles  too  famili'^r  to  all  of  us 
to  ^ggest  to  the  Court  any  need  of  repeating  them,  (a)  And  the  Court 
beine  satisfied— first,  that  these  instruments  have  ceased  to  exist  (to  ex- 
is^  that  is,  in  their  integral  state)  only  under  the  circumstances  just  de- 
scribed— but  that,  secondly,  the  true  tenor  and  efiect  at  least,  of  these, 
thougli  not  all  the  very  words,  are  still  before  it  in  papers  C  and  D— 
under  these  circumstances,  it  is  no  less  its  duty  to  pronounce  for  papers 
C  and  D,  that  it  would  have  been  to  have  pronounced  for  the  original 
instruments  themselves,  if  total  and  entire.  Accordingly,  I  decree  ad- 
ministration to  the  widow  with  papers  C  and  D  annexed.  (6) 

Costs  were  prayed  against  the  son,  Charles  Foster. 

CoTOT. 

I  feel  some  difficulty  about  condemning  this  party  in  costs.  Of  the 
gross  impropriety  of  his  conduct,  there  can  be  but  one  opinion:  it  can 
scarcely  be  reprobated  in  language  severe  enough.  But  he  has  given 
no  appearance — ^the  pro^edings,  as  against  him^  are  had,  in  posnam 
merely;  and  I  observe  no  mention,  eitiier  of  costSf  eo  nomine  at  leasts 
or  of  the  act  of  spoliation  of  which  tlBs  son  Charles  Foster  now  stands 
convicted,  in  the  *^  decree"  which  has  been  served  upon  him,  <<  to  see 
proceedings."  I  am  aware  of  no  instance  of  a  party  having  been  con- 
demned in  costs  under  such  circumstances.  The  case  cited  by  me  counsel^ 
that  of  Blackmore  and  Thorpe  v.  Brider,  2  Phil.  359,  was  a  criminal 
suit— -Question*reserved. 

On  a  subsequent  day— /^er  Curiam-^ 

I  think  that  the  Court  is  justified  in  giving  against  this  party  the  costs, 
as  prayed.  The  <'  decree"  intimated^  that,  m  case  of  his  not  appearing, 
&c.  the  Court  would  proceed  through  the  several  intermediate  steps,  to 
the  giving  of  a  final  sentence  in  the  cause,  ^^  according  to  law  ana  jus- 

(a)  See  Wood  and  Wood,  1  Phillimore,  367.  Sikes  v.  Snaith,  3  Philllmore,  355. 
et  aL  fiass. 

{6)  The  sentence  was  as  follows : — 

The  Judge,  &c.  **  pronouncedybr  the  force  and  validity  of  the  true  and  original 
last  wUl  and  testament,  with  a  codicil  thereto,  of  Charles  Foster,  the  deceased  in 
this  cause,  the  said  will  being  without  date,  and  the  said  codicil  without  date  or 
subscription,  as  contained  in  two  paper- writings,  marked  respectively  with  the 
letters  C  and  D,  now  remaining  in  the  registry  of  this  Court,  annexed  to,  and 
pleaded  and  referred  to  in,  a  certain  allegation  given  in,  and  admitted  in  this 
cause,  on  the  part  and  behsdf  of  Ann  Foster,  the  lawful  relict  of  the  said  deceased, 
and  a  legatee  named  in  the  said  will,  and  bearing  date  on  the  4th  Session  of  Hilary 
Term,  to  wit,  Monday,  the  10th  day  of  February,  1823— and  directed  the  Chris- 
tian names  of  the  said  wfnn  Foster  and  Richard  Dixon,  in  the  said  will  and  co- 
dicil called  Sarah  Foster,  and  John  Dixon,  to  be  altered — ^to  wit,  the  said  name 
Sarah  to  be  altered  to  Ann,  and  the  said  name  John  to  be  altered  to  Richard.'* 

It  wpeared,  as  should  be  stated,  in  order  to  explain  this  last  part  of  the  sen- 
tence»  from  Cook's  evidence,  that  in  supplying  from  memory,  the  defective  parts 
of  the  will,  and  codicil,  in  papers  C  and  D,  he  had  written  John  instead  of  JUch' 
ard  Dixon,  and  Sarah  instead  of  Ann  Foster  (the  deceased's  widow)*  merely 
inadvertently,  or  by  mistake. 

Vol.  n.  24 
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tice:"  and  it  does  appertain  sufficiently  to  both  of  these,  in  my  jodg- 
menty  to  condemn  in  the  costs  of  this  suit,  the  person  whose  gross  mis- 
conduct has  principally  occasioned  it  I  say  ^'principally,^'  because 
these  parties  must  have  come  before  the  Court  to  establish  die  codicil, 
had  there  been  no  act  of  spoliation. 


THOMAS  and  HUGHES  v.  MORRIS.— p.  470. 

Quxre,  ^whether  the  ordinary  is  absolutely  barred>  in  the  exerdse  of  his  discre- 
tion, from  granting  a  faculty  confirmatory  of  certain  alterations  made  in  a  pa- 
rish church,  by  reason  of  some  omission  (granting  it  to  be)  of  legal  fona  in  the 
gublication  of  notice  of  the  vestry  at  which  such  idterations  were  resolved  upon 
y  the  parish;  and  the  church- wardens  were  empowered  to  make  them. 


BRIDGWATER,  formerly  HAYWARD  v.  CRUTCHLEY.— p.  473. 

A  marriage  by  licence  deemed  null  and  void  under  36  G.  2.  c  33,  by  reason  of 
minority  axid  want  of  legal  consent— a  nullity  held*  under  the  circumstanoeflb 
not  to  be  cured^by  3  G.  4.  c  75^  s.  2. 


PREROGATIVB  COURT  OF  CANTERBURY- 
LAWRENCE,  Attorney  of  THOMAS,  v.  MAUD  andPICKWELL. 

p.  481. 


(On  Petition- J 


Quaere,  -whether  the  Court  has  power  to  rescind  the  conclusion  of  a  cause,  after 

tentencet  against  the  sense  and  consent  of  the  party  for  whom  it  was  given. 
Parties  praying  to  be  heard,  upon  their  petition,  as  to  any  question,  in  theexer> 
,   cise  oi  any  other  than  a  90und  discretion,  do  ao,  at  the  imminent  risk  of  coats* 


DICKENSON  V.  WHITE.— p.  490. 
(On  the  Jidmission  of  an  Allegation.) 

A.  dies,  leaving,  by  will,  his  wife  B.  sole  executrix  and  universal  le^^tee.  Allc- 
gaUon  propounding  a  codicil  to  A.'s  will,  found  subsequent  to  K's  death,  oo 
behalf  of  a  legatee,  (B.'8  executor  refusing  to  take  administration  of  A.'s  uiiad- 
ministered  enects  with  his  will,  and  thU  codicil  annexed)  admitted  to  proof. 

John  Whitehead,  the  party  deceaaed  in  this  cause,  died  on  the  28th 
of  February,  1819.  In  the  month  of  July,  in  that  year,  probate  of  his 
will  J  bearing  date  on  the  3d  of  November,  1817,  was  taken  by  his  wi* 
dow,  and  relict,  Hester  Mary  Whitehead,  as  sole  executrix.  In  virtue 
of  that  probate,  the  widow,  who  was  also,  under  this  will,  unitmatU 
legatee^  collected  and  administered  the  deceased's  personal  estate  and 
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effects,  valued,  after  payment  of  his  debts  and  funeral  expenses,  at  about 
ISOO/. 

On  flie  9th  of  February,  1823,  Hester  Mary  Whitehead,  widow  of 
the  deceased,  died,  leaving  several  testamentary  papers,  probate  of  which 
was  duly  taken  by  James  White,  party  in  the  cause,  her  sole  executor. 
Subsequent,  however,  to  the  death  of  Hester  Mary  Whitehead,  a  codi- 
cil (so  said)  to  the  will  of  John  Whitehead,  deceased,  was  first  discover- 
ed. But  White  refusing,  when  called  upon  so  to  do,  as  executor  of  the 
wife,  to  accept  letters  of  administration,  with  the  will  and  codicil  an- 
nexed, of  the  effects  left  unadministered  by  the  wife  of  her  late  husband, 
the  paily  deceased  in  this  cause,  whom  she  the  wife  had  survived  and 
represented  as  above — ^the  latter,  this  codicil,  was  propounded  in  an  al- 
legation which  now  stood  for  admission,  on  behalf  of  Mary  Dickenson, 
one  of  the  universal  legatees  for  life  named  in  the  said  codicil,  the  other 
party  in  the  cause — the  party,  namely,  promoting  it  against  White,  as 
sole  executor  of  Hester  Mary  Whitehead,  the  widow  and  relict  of  the 
deceased. 

This  allegation  propounding  the  codicil,  after  pleading  the  factum  of 
the  will  in  November,  1817,  and  that  of  the  codicil  (alleged)  bearing  date 
on  the  Slst  of  July,  1818,  (this  last  Expressly  pleaded  to  be  all  in  the 
deceased's  hand-writing)  as  also,  that  probate  of  such  will  onfy  was 
taken  by  his  Widow,  Hester  Mary  Whitehead,  on  the  death  of  the  de- 
ceased in  1819,  went  on  to  plead,  that 

'*  Hester  Mary  Whitehead,  the  widow  and  relict  of  the  said  John 
Whitehead,  the  testator  in  this  cause,  departed  this  life  on  or  about  the 
9th  day  of  February,  in  the  present  year  1823 — that,  immediately  after 
her  decease,  Alexander  Hale  Strong,  of  Lincoln's  Inn,  in  the  county  of 
Middlesex,  solicitor,  attended  at  the  house  of  the  said  Hester  Mary 
Whitehead,  for  the  purpose  of  searching  for  her  will;  and  having  there 
met  John  White,  party  in  this  cause,  and  others  of  the  family  and  friends 
of  the  said  deceased,  several  testamentary  papers  which  had  been  found 
were  then  read  over  by  the  said  Alexander  Hale  Strong,  in  the  presence 
of  the  said  John  White,  and  the  said  other  persons — that  the  will  and 
other  testamentary  papers  of  the  said  Hester  Mary  Whitehead,  deceas- 
ed, having  been  deposited  in  different  places,  a  further  and  final  search 
was  afterwards  made  by  the  said  Alexander  Hale  Strong,  in  the  presence 
of  the  said  John  White  and  others  of  the  family  and  friends  of  the  said 
deceased,  in  order  to  discover  whether  any  further  or  other  will,  or 
testamentary  paper,  had  been  overlooked;  and  a  trunk,  or  portmanteau, 
having  been  found  in  a  closet  in  one  of  the  garrets  of  the  said  deceas- 
ed's house,  containing  old  bills  and  receipts,  and  a  variety  of  other 
papers,  which  had  not  been  before  examined,  the  said  trunk,  or  port- 
manteau, was  brought  down  into  a  bed-roQ|m,  for  the  purpose  of  being 
so  examined;  and  at  the  bottom  of  the  p^f^rs  therein  contained  was  dis- 
covered a  small  roll  of  paper,  sealed,  and  having  the  following  indorse- 
ment in  the  hand-writing  of  the  said  John  Whitehead,  the  deceased  in 
this  cause: — <  This  paper  to  be  opened  by  F.  Le  Man,  Esq.,  in  case  of 
death'— /Aa/  the  said  paper,  on  being  so  discovered,  and  appearing  to 
be  of  a  testamentary  nature,  was  delivered  to  the  said  John  White, 
party  in  this  cause,  and  was  by  him  taken  to  F.  Le  Man,  Esq.;  and 
thereupon  the  seal  of  the  said  paper  was  broken,  and  the  same  was  read 
over  by  the  said  F.  Le  Man,  and  found  to  be  the  very  codicil  now 
pleaded  and  propounded  in  this  cause." 
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The  codicil  so  propounded  was  in  these  words: — 

There  is  1700A  in  the  Bank  of  England,  consisting  of  2000/.  consoli- 
dated 3  per  cents,  annuities,  in  my  name,  belonging  to  my  wife  Mrs. 
Whitehead f  this  sum,  with  die  value  of  3000/.,  a  policy  of  insurance  on 
my  life(a),  in  case  of  my  own,  or  both  of  us  dying,  is  designed  as  ar  pro- 
vision for  ^e  niece  Mary  Dickenson,  and  the  nephew  James  Dickenson, 
to  be  appropriated  for  tikeir  use  solely,  and  to  be  secured  so  as  to  be 
protected  from  any  claim  that  may  arise  from  any  other  applicants  in 
point  of  consanguinity;  and  the  principal  money  to  be  secured  in  the 
Court  of  Chancery  duriftg  their  minority,  and  afterwards  appropriated 
for  their  use  only,  with  the  personal  property  belonging  to  myself,  so 
that  the  capital  may  be  undisturbed  during  their  lives,  and  afterwards  to 
be  divided  equally  between  my  wife's  brother's  and  sister's  children(i). 
Witness  my  hand,  this  31st  July,  1818. 

J.  Whitehead. 


JuitoifENT. 

Sir  John  Nicholl. 

I  have  no  hesitation  in  admitting  this  allegation  to  proof.  The  paper 
which  it  propounds  is  perfect  in  form,  as  well  as  testamentary  in  effect; 
and  having  been  written  (so  pleaded)  by  the  testator  subsequent  to  his 
will,  it  must,  on  this  and  the  other  facts  stated  in  the  allegation  connect- 
ed with  it  appearing  in  evidence,  beyond  all  question,  be  entitled  to 
probate  as  a  codicil  to  his  will.  I  presume  that  its  beine  overlooked 
upon  the  testator's  death,  and  the  widow,  consequently,  twng  probate 
of  the  will  alone,  was  purely  accidental. 

At  the  same  time,  as  this  whole  case  must  depend  upon  handwriting, 
and  finding  (not  inconsiderably  on  the  latter)  it  would  be  material  to 
eonnect  the  alleged  codicil  with  the  testator,  by  pleading  (that  is,  the 
fact  being  such)  that  the  trunk  in,  and  other  papers  among,  which  it 
was  found,  had  formerly  belonged  to  the  testator.  It  would  also  be 
proper,  at  any  rate,  to  introduce  into  the  plea,  wlio  the  Mr.  Le  Man  is, 
to  whom  the  opening  and  execution  of  ^is  paper  purports  to  be  con- 
fided, and  howtx)nnected  with  the  deceased. 

With  these  corrections,  one  or  both,  I  admit  the  allegation(c). 

Allegation  admitted. 

-  (a)  It  is  to  be  observed,  that  there  was  no  such  sum  as  that  expressed,  or  any 
other,  in  the  bank,  belongiug  to  the  testator  at  the  time  of  his  death.  The  poli- 
cy of  insurance,  however,  was  in  existence,  and  the  sum  of  3000/.  was  actually 
received  upon  it  by  Mn.  Whitehead. 

(6)  James  ahd  Mary  Dickenson  were  children  of  a  sister  of  Mrs.  Whitehead; 
the  codicil  only  styles  them  the  nephew  and  niece,  without  saying  v)hoae  nephew 
orniece* 

(c)  These  corrections  being  effected  in  Court,  viz.  by  inserting,  after  the  words 
**  biUs,  receipts,  and  a  variety  of  other  papers,"  the  following,  «  which  had  be- 
longed to  the  said  John  Whitehead,  deceased" — and  after  the  name  and  addi- 
tion **  F.  Le  Man,  Esq."  the  following,  ''who  was  a  confidential  friend  of  the  said 
John  Whitehead,  deceased,  in  his  lifetime,"  the  allegation  stood  admitted  to 
proof. 
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WEBB  V.  NEEDHAM.— p.  494. 
(On  Petition. J 

Widow  tuually  preferred  to  a  next  of  km  in  the  grant  of  adminlstratioDy  notxoUh' 

Handing'  her  having  married  again. 
Administration,  upon  what  principle  only,  granted  to  a  creditor— can  only  be, 

failing  any  other  representative.    A  next  of  kin  being  also  a  creditor,  a  reason 

againat  his  being  preferred  in.  a  contest  for  the  administration,  either  with  the 

widow,  or,  probably,  any  other  next  of  kin. 

Thomas  Neebham,  the  party  deceased^  died  in  the  month  of  Decem- 
bepy  1809,  intestate,  without  child  or  parents,  leaving  a  widow,  Louisa 
Needham,  and  one  brother  Ralph  Needham,  his  only  next  of  kin. 

In  the  month  of  March,  1823,  this  Louisa  (formerly  Needham,  but 
then  Webb,  wife  of  William  Webb)  applied  for  administration  of  the 
goods  of  the  deceased,  as  his  lawful  relict,  and  was  duly  sworn,  and  had 
entered  into  the  usual  bond,  when  a  caveat  against  the  grant  was  found 
to  have  been  entered  on  behalf  of  Ralph  Needham,  the  brother,  who 
subsequently  appeared  and  prayed  that  administration  of  the  deceased's 
e&cts  might  be  granted  to  Aim,  as  next  of  kin. 

The  substance  of  the  allegations  on  either  side,  as  contained  in  an 
<<act  on  petition,''  supported,  in  the  usual  manner,  by  a£Sdaviifl,  is  stat- 
ed in  the  judgment. 

Jttboment. 

Sir  John  Nicholi.. 

Thomas  Needham,  the  deceased,  died  in  the  month  of  December, 
1809,  intestate.  Administration  of  his  effects  is  now  applied  for,  both 
by  the  intestate's  wife,  and  by  his  brother,  and  the  Court  has  to  deter- 
mine between  their  several  claims. 

Administration  of  the  goods  of  an  intestate  may  be  granted  either  to 
his  wife,  or  to  a  next  of  liun.  At  the  same  time,  it  is  well  known  that 
in  practice,  at  least  in  modem  practice,  the  wife  is  preferred  in  this  mat- 
ter, undei'  ordinary  circumstances.  In  the  present  instance,  however, 
it  is  attempted  to  be  shown,  that  there  are  special  reasons  for  reversing 
this  order,  and  giving  the  brother  a  prioritv.  The  special  reasons  al- 
leged are  two  : — ^The  first  of  these  is,  that  the  wife  has  married  again, 
and  is  now  under  coverture.  The  second  is,  that  the  brother  is  not  on- 
ly next  of  kin  (indeed  the  sole  next  of  kin),  but  that  he  is  also  a  credi- 
tor of  the  deceased's  estate  to  a  large  amount;  in  fact,  to  nearly  the 
whok  amount  of  the  effects  to  be  administered. 

1.  The  single  objection  made  to  the  widow  is  her  having  married 
a^in.  Now  uiis,  under  the  circumstances,  is,  I  think,  no  vdid  objec- 
tion. The  party  who  raises  it,  the  brother,  is  entitled  only  to  a  moiety 
of  the  effects;  it  is  not  as  if  the  deceased  had  left  children,  one  of 'which 
children,  supported  by  the  rest,  applied  for  administration  in  preference 
to  the  mother.  There,  the  children  being  entitled  to  two-thirds,  and 
the  mother  to  one-third  only,  of  the  distributive  property,  this  circum- 
stance of  the  mother  having  married  again  migfii  induce  the  Court  to 
grant  the  administration  to  a  child  in  preference.  That,  however,  is 
not  this  case;  and  it  will  be  time  enough  to  determine  what  is  fit  to  be 
done,  in  that  case,  when  it  occurs.  But  as  in  contest  with  the  brother, 
I  think  that  the  wife's  having  married  again,  is  no  valid  ground  of  ob- 
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i'ection  to  her;  and  I  find  it  to  hare  been  so  held  in  a  case  determined  in 
)r.  Andrews's  time,  of  which  I  have  a  manuscript  note,  where^  as  in 
the  present,  it  was  urged  against  the  wife,  by  the  brother,  of  an  intestate. 
I  will  only  add,  that  if  a  re-marriage  is  no  defeazance  of  the  wife's  title 
to  a  priority  in  this  matter,  generally,  there  is  nothins  whatever,  in  spe- 
cial, to  make  it  such  in  the  present  case.  The  second  husband  is  stated 
and  sworn  to  be  a  man  of  some  property  independent  of  his  business, 
that  of  a  perfumer;  thus  affording  the  brother  a  sort  of  extra  security  for 
the  custody  and  due  distribution  of  the  distributive  property.  The  wife, 
too,  has  been  actually  sworn  administratrix,  and  has  given  bond  with 
sureties,  who  are  also  stated,  upon  oath,  to  be  in  respectable  circumstan- 
ces; which  sureties  themselves,  thus  able  probably,  are  willing,  at  the 
same  time,  io  justify, 

2.  Dismissing  this  part  of  the  case,  it  remains  to  see  whether  the  bro- 
ther has  made  out  his  claim  to  a  preference  on  the  other  matter  alleged— 
that  of  his  also  being  a  creditor  of  the  deceased. 

It  appears  that  the  estate  and  effects  of  the  deceased  consist  of  450/.  3 
per  cent  consolidated  bank  annuities,  devised  to  him  by  the  will  of  his 
father,  Ralph  Needham  deceased,  payable  on  the  death  of  his  mother, 
Needham,  which  happened  only  in  the  month  of  July,  1821; 
which  stock,  together  with  the  dividends  accruing  since  the  death  of  the 
mother,  is  valued  at  340/.  Now  the  brother  alleges,  that  for  divers 
monies  lent  to  the  deceased  prior  to  his  departure  from  this  country  for 
New  York,  in  1807;  for  other  sums  sent  to,  and  advanced  for  him, 
whilst  at  New  York;  and  for  funeral  expenses,  the  deceased's  estate  is 
truly  and  justly  indebted  to  him,  the  brother,  in  the  sum  of  300/.  and 
upwards;  that  is,  in  nearly  the  whole  sum  at  which  the  effects  are  valu- 
ed. To  this  it  is  replied,  on  the  part  of  the  wife,  that  the  estate  of  the 
deceased  is  indebted  to  tlie  brother  in  no  suchy  or  in  any  other,  sum; 
that  the  pretended  advances  in  question  to  the  deceased  were  really  made 
by  the  mother,  through  the  brother's  medium  or  intervention  only;  and 
that  the  brother's  claim  is  now  advanced  for  the  first  time,  the  deceased 
having  died  in  1809.  , 

Now  here,  in  the  first  place,  this  circumstance  of  the  brother  being 
also  a  creditor  of  the  deceased's  estate,  on  which  he  relies  for  sustaining 
his  claim  to  a  priority,  is  positively  denied  by  the  wife.  The  parties 
then  here  are  distinctly  at  issue;  and  this,  being  a  question  purely  ex- 
trinsic and  collateral,  is  one  into  the  merits  of  which,  most  assuredly, 
the  Court  will  decline  to  enter.  But  the  brother's  having  disputable, 
or  at  least  disputed,  claims  upon  the  intestate's  property,  is  a  circumstance 
rather  adverse  to,  than  in  favor  of,  his  pretensions  to  the  administration, 
in  my  view  of  the  case.  Administration  is  only  granted  to  a  creditor, 
failing  any  other  representative;  in  which  case  there  being  nobody  to 
sucj  Ae  creditor  not  being,  himself,  administrator,  and  so  able  to  pay 
himself,  must,  almost  of  necessity,  lay  out  of  his  debt  But  where  a  per- 
son whose  duty  and  interest  it  is  to  contest  claims  on  the  deceased's  es- 
tate is  before  ihe  Court,  willing  to  undertake  the  administration,  he  or 
she  it  is  that  is  entitled  to  the  grant,  and  not  the  creditor,  both  in  law 
and  reason.  As  creditor  merely,  indeed,  it  is  obvious  that  Mr.  Ralph 
Needham  could  only  obtain  letters  of  administration  on  the  widow  (and 
next  of  kin)  refusing,  or  declining,  to  take  them.  This  union  of  the  two 
characters  in  his  single  person,  is  rather,  I  repeat,  adverse  than  favoura- 
ble to  his  claim  to  be  preferred,  in  my  apprehension  of  its  effect 
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On  these  zrounds,  I  am  of  opinion  that  neither  of  the  reasons  alleged 
are  good  in  defeazance  of  the  widow  or  relict's  prior  title  to  be  adminis- 
tratrix. As  for  the  matter  of  laches  objected  to  her  in  the  argument — 
the  parties  in  this  respest  are  in  pari  delicto;  nor  is  the  one,  that  I  see, 
at  all  in  a  condition  to  employ  it  with  effect  as  an  argument  against  the 
other.  The  deceased's  estate,  save  as  to  the  monies  pow  coming  into 
distribution,  is  admitted,  on  all  hands,  to  have  been  insolvent  Admin- 
istration was  applied  for  as  soon  as,  or  within  a  reasonable  time  after, 
the  death  of  the  mother  furnished  any  thing  to  administer;  and  that,  at 
least  for  zny  practical  purpose,  was  time  enough. 

Upon  the  whole,  I  decree  administration  to  £e  wife;  and  I  think  that, 
in  order  to  deter  parties  in  future  from  attempting  to  gain  undue  advan- 
tages, or  those  denied  them  in  law,  by  vexatious  experiments  of  this  na- 
ture, I  am  bound  at  the  same  time  to  condemn  the  brother  in  costs. 


HIGH  COURT  OF  DELEGATES. 

MILLER  V.  BLOOMFIELD  and  SLADE.— p.  499. 
A  libel,  pleading  a  diurch  rate,  including  **  stock  in  traded*  admitted  to  proof. 


/ 


SEAGER  V.  BOWLE.— p.  541. 

An  allegation  responsiye  to  articles  in  a  cause  of  office,  promoted  by  the  ordina- 
ry of  a  royal  peculiar,  calling  upon  the  defendant,  1st.  to  answer  to  '*  having 
set  up  a  monument  in  a  church  in  his  jurisdiction  without  a  faculty ;  Sdly.  to 
show  cause  why  he  should  not  be  decreed  to  remove  the  same" — ^pleading, 
1st "  that  the  said  monument  was  erected  by  leave  of  the  minister  and  church- 
wardens;'* Sdly.  **  that  it  was  ornamental  to  the  said  church,  instead  of  bjur- 
iog  it,  or  disfiguring  it''— admitted  to  prooi 
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ARCHES  COURT  OF  CANTERBURY. 


STREET  V.  STREET ^p.  1. 

(An  Appeal  from  the  Consistorial  Episcopal  Court  of  Exeter.) 

Sentences  of  local  ordinaries  as  to  the  amount  of  (especialljr  permanent)  alimony 
not  to  be  disturbed  on  slight  grounds.  An  appeid  by  the  husband,  complain- 
ing that  too  large  a  sum  had  been  allotted  to  the  wife  for  permanent  ahmony 
pronounced  against,  and  the  cause  remitted. 

This  was  an  appeal  by  the  husband  from  an  allotment  of  permanent 
alimony  to  the  wife,  made  by  the  Consistorial  Episcopal  Court  of  Exeter; 
where  the  wife  had  obtained  a  sentence  of  divorce  from  the  husband  by 
reason  of  adultery. 

JuneMBNT. 

Sir  John  Nicroll. 

In  this  suit,  which  was  originally  depending  in  the  Consistory  Couft 
of  the  Lord  Bishop  of  Exeter,  the  wife,  the  respondent,  has  obtained  a 
sentence  of  divorce  from  the  husband,  the  appellant,  by  reason  of  adul- 
tery. The  appellant  acquiesces  in  the  sentence  so  far.  But  the  wife  has 
also  been  allotted  the  sum  of  160/.  per  annum,  payable  by  the  husband 
as  for  permanent  alimony.  It  is  this  allotment  of  alimony  which  the 
husband  objects  to;  and  from  which  he  has  prosecuted  the  present  appeal. 

I  am  still  of  opinion,  as  in  the  case  of  Cook  and  Cook,  2  Phil.  40,  to 
which  I  have  been  referred,  that  it  requires  a  strong  case  to  disturb  the 
sentence  of  the  local  ordinary  upon  a  question  of  alimony.  If  that  sen- 
tence were  extreme  either  way,  the  Court  would,  undoubtedly,  inter- 
fere; in  the  one  case  to  modify  or  reduce,  and  in  the  other  to  augment, 
the  alimony,  so,  in  either  case,  on  that  supposition,  egregiously  misallotted. 
But  it  is  not  any  mere  slight  difference  of  opinion  as  to  the  propriety  of 
the  allotment  in  point  of  amount,  which  would  justify  this  Court  to  it- 
self in  exercising  such  an  interference;  and  for  this  reason,  in  particular. 
The  Court  below  must  have  been  better  informed  than  this  Court  can  be, 
with  respect  to  the  real  merits  of  the  whole  case,  as  between  the  parties. 
It  had  better  means,  consequently,  of  forming  its  judgment  upon  the 

auestion,  agreeably  to  those  general  principles  of  equity  which  are  nearly 
lie  only  ones  capable  of  being  brought  to  bear  upon  this  species  of  ques- 


196       Street  v.  Stheet.  M.T.  1823. 

tion.  For  instance^  the  Court  below  had  means  of  estimating  the  true 
nature  and  degree  of  the  husband's  delinquency;  with  respect  to  which 
this  Court  is,  comparatively,  uninformed;  for  the  ^^ process*^  only  in- 
cludes that  part  of  the  whole  case  connected  with  the  subject-matter  of 
the  appeal,  m  particular. 

The  apjpellant,  in  his  answers  to  the  allegation  of  faculties,  admitted  an 
income  of  502/.  16*. :  and,  without  suspecting  him  of  perjury,  I  am  jus- 
tified in  thinking  him  inclined  to  make  the  best,  in  those  answers,  of  his 
own  case;  more  especially  from  a  circumstance  to  which  I  will  presently 
advert  Now  taking  this  amount  of  income  at  his  own  statement,  I  am 
of  opinion,  that  the  allotment  of  alimony  complained  of  is,  by  no  means, 
exorbitant  Not  that  the  Court  below  was  not  well  founded  in  rating, 
as  it  probably  did,  the  appellant's  income  something  higher  than  he  ad- 
mitted it  For  instance,  in  his  answer  to  the  4th  article  of  the  allega- 
tion of  faculties,  he  estimated  the  profits  of  his  businesSs,  that  of  a  coach- 
maker,  at  250/.  per  annum;  and  that,  without  exhibiting  his  books,  or 
producing  any  sort  of  vouchers.  But  of  two  witnesses  upon  the  alleni- 
tion  of  faculties,  who  should  seem  to  be  competent  judges,  one  is  of  opm- 
ion,  that  <<the  appellant's  business  nets  between  3  and  400/."  and  the 
other,  that  "  he  does  not  clear  by  it  more  than  500/.  per  annum."  And 
there  was  a  circumstance  in  the  case,  as  already  hinted,  which  fully  jus- 
tified the  Court  in  concluding  that  the  appellant  would  go,  at  least,  the 
utmost  warrantable  length  for  the  advancement  or  maintenance  of  his 
own  interest  The  appellant  had  sworn  in  his  answers  that  the  respon- 
dent was  possessed,  in  her  own  right,  of  certain  premises,  which  he,  the 
appellant,  was  ready  and  willing  to  take,  for  a  term  of  years,  at  a  net 
rent  of  30/.  But  it  was  in  proof,  that  on  the  respondent  offering  to  close 
with  this  proposal  of  the  appellant,  he  not  only  refused  to  take  the  pre- 
mises in  question  at  a  net  annual  rent  of  30/.,  but  said,  that  «  he  would 
have  nothing  to  do  with  them,  at  any  price."  Lastly,  these  premises 
themselves  were  sworn  by  a  builder  and  surveyor  not  to  be  worth  more 
than  16/.  5s.  per  annum,  net  rent  And  upon  this  evidence  the  Court 
which  had  given  credence,  in  the  first  instance,  to  the  husband's  state- 
ment, in  allotting  ihe  alimony,  pendente  litej  afterwards  directed  the 
additional  sum  of  1/.  2«.  Qd.  per  month  to  be  paid  to  the  wife:  being  the 
monthly  difierence  between  the  real  value  of  these  premises  so  ascer- 
tained, and  that  sworn  to  by  the  husband ;  at  which  the  Court,  as  I  have 
said,  had  been  content  to  take  them,  in  allotting  the  alimony,  pendente 
litCy  at  the  commencement  of  the  suit 

But  taking  the  husband's  statement  as  correct,  what  is  the  result  ?  The 
joint  income  of  the  parties  is  527/.  per  annum,  the  wife  appearing  to  be 
possessed  of  a  separate  income  of  25/.  per  annum,  in  her  own  right — 
Add  to  this,  -the  annual  sum  of  160/.  payable  to  the  wife  by  the  hus- 
band under  llie  sentence  appealed  from;  and  the  wife's  annual  income  is 
185/.  leaving  that  of  the  husband  342/.,  nearly  double  that  of  the  wife. 
She  has  rather  more  than  two-fifths  of  the  whole;  no  unusual  proportion, 
for  courts  have,  not  unfrequently,  given  a  moiety,  and  surely  not  an  ex- 
cessive proportion  in  a  case  like  the  present  For  the  husband,  in  this 
case,  had,  originally,  no  property.  He  seemsy  at  least,  to  be  indebted 
for  all  his  prosperity  to  this  marriaee(a)  from  the  obligations  of  which 
he  has  broken,  and  the  duties  of  which  he  has  neglected  to  fulfil. 

(a)  It  was  in  evidence  for  the  respondent,  that  Street  the  appellant  was  an  ap- 
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But  the  parties  have  one  child,  a  daughter,  and  it  appears  in  the  pro- 
cess, by  the  appellant's  answers  to  the  allegation  of  faculties,  that  he 
pays  for  the  education  and  maintenance  of  tibis  daughter  (pursuant  to  a 
stamped  agreement)  the  sum  of  200/.  per  annum,  which,  **  under  the 
degrading  circumstances  of  her  late  situation,  cannot  be  less:''  and  the 
appellant  claims  that  his  income  of  502/.  shall  be  taken,  less  the  sum  of 
200/.  per  annum,  which  he  so  pays  for  this  daughter's  maintenance  and 
education.  Of  what  these  "  degrading  circumstances"  alluded  to  in  the 
process  are,  this  Court  is,  judicially,  uninformed(a) ;  but  the  local  ordi- 
nary, though  probably  better,  in  fact,  acquainted  with  them,  declined 
acceding  to  the  husband's  prayer  in  this  behalf.  It  is  quite  impossible 
for  this  Court,  uninformed  as  it  is  on  the  subject,  to  pronounce  that,  in 
so  doing,  he  acted  erroneously.  It  is  equally  so  to  maintain,  that,  in- 
dependent of  this,  or  upon  general  considerations,  the  father's  improvi- 
dent bargain  with  respect  to  the  child,  can  operate,  any  way,  to  the  pre- 
judice of  the  mother.  Upon  the  whole,  nothing  before  the  Court  ena- 
bles it  to  pronounce  that  the  sentence  appealed  from  was  founded  upon 
a  view  of  the  case  at  all  erroneous;  under  which  impression  it  is  the  du- 
ty of  the  Court  to  affirm  it,  and  to  remit  the  cause. 

Sentence  affirmed. 

prentice  to  his  wife's  first  husband,  and  that  he  had  no  property  at  the  time  he 
married  her.  On  the  other  hand,  however,  it  was  sworn  by  the  appellant,  that 
the  wife's  whole  property  at  the  time  of  the  marriage,  had  been, settled  upon  her 
to  her  own  separate  use,  that  her  business,  at  the  time  of  the  marriage,  produced 
very  little  profit,  and  that  its  afterwards  becoming  more  profitable  was  solely 
owing  to  his  industry  and  perseverance. 

(a)  At  the  hearing  affidavits  were  tendered  on  the  part  of  the  appellant,  •ra/- 
ing^  that  his  daughter,  at  the  age  of  15,  had  eloped  from  Exeter  with  a  stroUing 
player,  at  the  mother's  instigation,  6cc  &c.  But  the  counsel  for  the  respondent 
objected  to  the  admission  of  these  affidavUa,  and  the  Court  sustained  their  ob- 
jection, and  refused  to  permit  the  affidavits  to  be  read. 


PREROGATIVE  COURT  OF  CANTERBURY. 

CURLING  V.  THORNTON.— p.  6. 
(In  the  Goods  of  the  late  Colonel  Thornton.) 

An  allegation,  responsive  to  a  condidit — suggesting  the  will  of  a  British-bom 
subject  to  be  invalid  by  the  law  of  France,  where  he  died,  and  of  which  coun- 
try he  was  alleged  to  have  died  a  <* domiciled  inhabitant;"  and  that  the  effect 
of  that  invalidity  was  to  defeat  its  claim  to  probate  in  the  courts  of  this  coun- 
try—r^Vc/ecf. 

The  succession  to  the  personal  estate  of  a  British  subject,  dying  domiciled  in  any 
part  of  the  British  empire,  intestate^  is  to  be  regulated  by  the  law  of  that  part 
of  the  British  empire,  which  was  his  domicil  at  the  time  of  his  death. 

But  quarCi  whether  a  British  subject  can  so  far  "  exuere  fiatriam,'^  as  to  render 
his  property  here  liable  to  distribution  according  to  any  foreign  law,  even  in 
case  of  his  mtestacy  ?  Though  admitting  this  to  be,  it  would  by  no  means  fol- 
low, that  his  will^  to  be  valid  here^  must  conform  to  that  foreign  law,  either 
upon  principle,  or  upon  authority. 

The  rule  that,  where  property  is  to  be  distributed  under  a  certain  law,  in  a  case 
of  intestacy,  it  must  be  so  distributed  in  the  absence  of  a  will  valid  by  that 
law,  only  applies  to  cases,  in  which,  there  being  no  conflict  of  domicils,  the 
law  by  which  the  case  must  be  governed,  whether  ultimately  to  be  deemed  a 
case  of  testacy,  or  one  of  intestacy,  admits  of  no  question. 
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Thomas  Thornton,  Esq.  the  party  deceased  in  this  cause,  died  at 
Paris,  in  the  month  of  March,  1823.  Probate  of  his  will  being  opposed 
on  behalf  of  his  widow  and  relict,  it  was  propounded,  by  his  executor, 
in  a  common  condidit  The  present  question  arose,  on  the  admission 
of  an  allegation,  tendered  by  the  widow,  responsive  to  that  plea. 

This  allegation  pleaded,  in  substance, 

1.  That  the  said  Thomas  Thornton  went  from  England  to  France, 
about  the  end  of  the  year  1815,  and  for  a  considerable  time  resided  in 
that  kingdom — that  having  determined  to  settle  there,  he  arranged  all 
his  affairs  in  this  country,  "  so  far  as  was  necessary  or  practicable,'*  and 
towards  the  end  of  the  year  1816,  finally  withdrew  therefrom,  as  a  per- 
manent place  of  abode,  and  fixed  his  place  of  residence  at  Paris — that, 
in  pursuance  of  such  determination,  and  in  order  to  acquire  civil  rights 
as  a  domiciled  inhabitant  of  that  kingdom,  he  applied  for,  and  obtained, 
a  <*  Royal  Ordinance,'*  bearing  date  30th  January,  1818,  permitting  him 
to  "  establish  his  domicil  in  France,"  and  securing  to  him  **  the  enjoy- 
ment of  all  civil  rights  so  long  as  he  should  continue  to  reside  in 
France" — that,  from  the  time  when  the  said  deceased  obtained  the  said 
Royal  Ordinance,  he  continued,  constantly,  to  reside  in  France,  until 
his  death,  in  March,  1823;  save  that  once  only,  happening  in  Septem- 
ber or  October,  1818,  he  visited  this  country  on  matters  of  business; 
and,  having  remained  here  only  so  long  as  such  business  required  his 
presence,  immediately  returned  to  France — that  nearly  the  whole  of  his 
moveable  effects  were  rcmovect  to  France,  and  that,  in  July,  1817,  he 
purchased  a  considerable  landed  estate  in  that  kingdom,  and  assumed 
the  title  of  Marquis  de  Pont6,  and  continued  to  occupy  that  estate  till 
his  death,  though  he  had  entered  into  an  agreement  for  the  sale  thereof 
a  year  6r  two  preceding  his  death — that  the  said  deceased  had  wholly 
abandoned  all  intention  of  returning  to  England;  and  that  his  sole  esta- 
blishment was  in  France,  during  the  last  six  years  of  his  life,  where  he 
died,  *^  a  domiciled  inhabitant  of  that  country;"  and  that,  by  reason  of 
the  premises,  "the  personal  estate  of  the  said  deceased  ought  to  be  dis- 
posed of  according  to  the  laws,  customs,  and  usages,  prevailing  in  the 
kingdom  of  France,  with  respect  to  the  personal  estate  of  persons  dying 
domiciled  therein." 

2.  The  second  article  merely  pleaded  the  exhibit  No.  1.  annexed  to 
the  allegation,  to  be  a  true  copy  of  the  "  Royal  Ordinance"  mentioned  in 
the  preceding  article. 

3.  That  by  the  laws,  usages,  and  customs  of  France,  an  alien,  who  shall 
have  established  his  domicil  in  France,  by  virtue  of  a  "Royal  Ordinance," 
is  entitled  to  all  the  civil  rights  and  privileges  of  a  natural-born  French 
subject,  during  his  residence  in  France — that  by  the  said  laws,  &c.  the 
personal  property  of  an  alien,  dying  in  France  so  domiciled,  is  "regulated, 
disposed  of,  and  distributed,"  as  if  the  same  belonged  to  a  natural-born 
French  subject  dying  in  France;  and  that  the  said  deceased  having  died 
in  France,  so  domiciled  therein,  his  personal  estate  "  is  regulated,  dis- 
posed of,  and  distributed,"  in  the  same  manner,  and  according  to  the 
same  rules,  as  if  the  same  had  belonged  to  a  Frenchman. 

4.  Thaty  by  the  said  laws,  usages,  and  customs  of  France,  a  French- 
man, or  alien  so  domiciled  in  France  as  aforesaid,  and  dying  therein,  can- 
not, by  will,  deprive  his  lawful  widow  and  child  of  the  whole  of  his  per- 

*  sonal  property,  nor  bequeath,  to  his  adulterous  offspring  and  its  mother, 
"  an  hereditary  portioriy^^  but,  that  a  will  of  that  tenor  is,  by  such 
laws,  &c.,  null  and  void,  to  all  intents  and  purposes  whatsoever. 
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5.  That  Thomas  Thornton^  the  deceased,  left  behind  him  Elizabeth 
Thornton,  widow,  his  lawful  relict,  and  William  Thomas  Thornton,  his 
natural  and  lawful  son,  a  minor — that  by  the  will  pleaded  and  pro- 
pounded in  this  cause  on  behalf  of  the  executor,  the  deceased^s  lawfiil 
widow  and  child  are  ^^  almost  wholly^^  excluded  from  any  share  of  the 
property  left  by  the  deceased;  and  that  the  same  is  bequeathed,  by  the 
said  will,  to  an  illegitimate  daughter  of  the  said  deceased,  and  to  her 
mother — consequently,  that  by  the  laws  of  France,  the  said  will  is  null 
and  void,  and  that  ttie  property  in  question  devolves,  by  succession, 
upon  the  widow  and  lawful  child,  the  same  as  if  the  said  deceased  had 
died  intestate. 

6.  That  in  June  last  (1823),  the  said  Elizabeth  Thornton,  widow  of 
the  said  deceased,  applied  to  the  civil  tribunal  of  First  Resort  for  the  de- 
partment of  the  Seine,  at  Paris,  for  letters  of  administration  of  the  goods 
of  the  deceased  in  the  kingdom  of  France,  as  dying  intestate  by  the  laws 
of  France,  and  was  opposed  in  that  application,  by  the  executor  named 
in  his  said  pretended  will  (the  parties,  respectively,  in  this  cause)-^/Aa/ 
in  August,  1823,  the  president  Judge  of  the  said  Court,  after  hearing 
advocates  and  solicitors  on  both  sides,  adjudged  the  possession  of  the 
personal  estate  and  effects  of  the  said  deceased  to  his  said  widow,  and 
constituted  her  administratrix  ihexeot,  provisioiially  or  pending  suit — 
but  that  <^  all  questions  as  to  the  legality,  operation,  or  effect  of  the  said 
will,  still  remain  undecided  in  the  said  suit,  though  judgment  therein 
IB  shortly  expected  to  be  pronounced. '^(a) 

7.  8.  The  7th  article  only  pleaded  the  exhibit  No.  2,  to  be  an  official 
copy  of  the  proceedings  aforesaid  in  the  French  court,  on  the  grant  of 
administration,  provisionally,  or  pending  suit,  to  the  widow;  and  the 
8th  was  the  usual  concluding  article. 


The  **  Royal  Ordinance"  being  the  exhibit  No.  1,  was  as  follows: — 

Pbjefectubate  of  the  Depabtment  op  the  Seine. 
Louis,  by  the  grace  of  God,  King  of  France  and  Navarre,  to  all,  &c. 
Art  1.  Mr.  Thomas  Thornton,  a  native  of  London,  aged  sixty  yearSi 
residing  in  Paris,  is  admitted  to  establish  his  domicil  in  France,  for  the 
purpose  of  enjoying  all  civil  rights,  so  long  as  he  shall  continue  to  re- 
side therein. 

Art  2,  Our  keeper  of  the  seals,  minister,  secretary  of  state  in  the  de- 
partment of  justice,  is  charged  with  the  execution  of  the  present  ordi- 
nance, which  shall  be  asserted  in  the  bulletin  of  laws. 

Done  at  Paris,  30th  January,  A.  D.  1817,  and  of  our 
reign  the  22nd. 

(Signed)  Louis. 

The  exhibit  No.  2,  is  omitted,  as  furnishing  nothing  material  to  the 
question  at  issue. 

(a)  Accordingly — (subsequent  however  to  the  sentence  in  this  Court,  the  Pre- 
rogative Court  of  Canterbury),  the  Court  of  First  Instance  at  Paris  Aas  come  to 
a  decision,  pronouncing'  the  will  null  and  void,  and  condemning  the  executor  in 
costs — a  decision,  perhaps,  the  more  extraordinary,  as  British  interests  alone 
were  involved  in  the  question :  for  no  French  subject  or  subjects,  apparently,  were 
entitled  to  the  deceased's  property,  or  to  any  part  of  it,  in  cither  alternative;  in 
that  of  the  xoill  being  pronounced  /or,  or  in  that  of  the  deceased  being  held  to 
have  died  intestate. 
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Judgment. 

Sir  John  Nicholl. 

The  present  question  respects  an  alleged  will  of  the  late  Colonel 
Thornton,  (a)     It  was  made  and  executed  in  this  country,  bearing  date 
the  2A  of  October,  1818;  and  the  testator  died  at  Paris  on  the  10th  day 
of  March,  1823.     It  begins  as  follows:  ^^This  is  the  last  will  and  tes- 
tament of  me  Thomas  Thornton,  of  Falconer's  Hall,  and  Boythorp,  in 
the  East  Riding  of  Yorkshire;  and  of  the  principality  of  Chambord,  near 
Blois,  and  Pont  le  Roi,  Department  de  St  Aube,  in  the  Kingdom  of 
France,  Esq.''    Such  is  the  testator's  description  of  himself  in  the  head- 
ing of  this  instrument     The  instrument  itself  gives  and  bequeathes  all 
the  testator's  real  and  personal  property  to  his  executors,  in  trust,  for 
payment  of  his  funeral  expenses,  debts,  and  legacies.     It  directs  that 
Friscilla  Duins  shall  be  allowed  to  select  whichsoever  of  his  houses,  either 
in  England  or  France,  she  thinks  fit,  as  her  residence,  and  shall  have 
and  enjoy  all  the  household  furniture,  plate,  china,  linen,  and  other  hous^ 
hold  effects  which  shall  be  in  and  about  such  house,  for  and  during  the 
term  of  her  natural  life;  together  with  aa  annuity  of  500/.     It  provides 
for  the  maintenance  and  education  of  Thomvillia  Diana  Rockingham 
Thornton,  his  natural  daughter  by  the  said  Priscilla  Duins,  till  she  at- 
tains her  age  of  twenty-one;  and  gives  her  a  life  interest  in  all  his  pro- 
perty, (&)  which  it  strictly  entails,  first  on  her  issue,  and  in  failure  there- 
of then,  successively,  on  different  branches  of  his  own  family*     It  au- 
thorizes the  trustees  to  sell  or  exchange  any  part,  or  parts  of  the  real 
estate  in  England  or  France;  but  estates  purchased  with  the  produce  of 
such  sale,  or  those  taken  in  exchange,  Tntist  be  in  England  only.    It  di- 
rects that  the  surplus  of  the  personal  property  shall  do  invested  in  the 
5 purchase  of  estates,  but  still,  only  in  England.     Lastly,  it  jm^vides  that 
urniture  (in  general)  and  other  moveable  effects  shall  be  sold,  and  be- 
come a  part  of  the  surplus  so  to  be  invested,  except  plate,  books,  paint- 
ings, and  drawings,  which  last  shall  be  heir-looms,  and  belong,  in  suc- 
cession, to  the  tenant  for  the  time  being  of  the  entailed  estates.     The 
instrument  in  question  is  very  long,  occupying  twenty-eight  sheets  of 
paper;  it  is  drawn  up  in  English,  manifestly  with  reference  to  English 
forms,  and  the  English  law;  and  it  was  regularly  executed  by  the  de- 
ceased, in  this  country  f  in  the  presence  of  three  witnesses. 

The  allegation  which  is  offered  on  the  part  of  the  widow,  and  the  ad- 
missibility of  which  the  Court  is  now  called  upon  to  determine,  does 
not  deny  tiie  factum  of  this  will,  as  I  have  described  it  What  it  does 
is  this.  It  suggests,  first,  that  the  will  is  invalid  by  the  law  of  France; 
and,  secondly,  that  under  the  circumstances  pleaded,  the  effect  of  that 
invalidity  is,  to  defeat  its  claim  to  probate  in  tihie  courts  of  this  country. 

The  counsel  for  the  executors  have  taken  a  sort  of  general  prelimi- 
nary objection  to  the  admission  of  this  allegation,  namely,  that  the 
question  sought  to  be  raised  upon  it,  is  not  one  which  this  Court,  a  mere 
Court  of  Probate,  ought  to  entertain.  They  have  contended,  that  the 
will  propounded  in  this  cause  being  such  as  I  have  described,  and  hav- 

(fl)  The  deceased  was  commonly  known  as  Colonel  Thornton,  having,  formerly, 
been  Lieutenant-Colonel  of  the  Second  Regiment  of  York  Militia. 

(6)  With  the  exception  of  a  few  pecuniary  legacies,  of  no  great  value  in  the 
whole^-among  which,  however,  is  a  bequest  of  100/.  to  the  testator's  son,  de- 
scribed in  the  will,  as  the  ^  son  of  Mrs.  Thoniton.''  By  the  wUl,  no  provision  is 
made  for  the  widow. 
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ing  been  made  and  executed  here,  in  England,  by  a  British-born  sub- 
jecty  is,  absolutely,  and  at  all  events,,  entitled  to  probate  in  this  Court, 
de  jurty  on  due  proof  of  the  factum  of  the  instrument — ^be  its  effect, 
or  operation,  what  it  may.  Upon  these  last,'  they  have  argued,  it  rests 
not  with  this  Court,  but  with  a  Court  of  Construction,  the  Court  of 
Chancery,  to  decide;  which,  being  satisfied;  First,  That  the  law  of 
France  ought,  in  substance  and  effect,  to  govern  this  case;  and  Second- 
ly, that  that  law  is  what  it  is  pleaded  to  be  in  this  allegation,  will  make 
the  executors  who  have  taken  probate  here,  mere  trustees^  for  the  be- 
oefit  of  the  lawful  widow  and  child.  I  am  not  prepared  to  say,  that  the 
objection  so  taken  in  limine  is  quite  unfounded;  but  it  may  be  unneces- 
sary to  settle  that  point  upon  the  present  occasion.  It  neither  is,  nor 
can  be,  denied,  that  a  will  of  the  description  of  Colonel  Thornton's,  is 
entitled  to  probate  prima  facie — and  that  to  oust  its  title  to  probate,  it 
must  not  only  clearly  appear  to  be  invalid  by  the  law  of  France,  but, 
by  reason  of  such  invalidity,  to  be  also  invalid  by  the  Jaw  of  this  coun- 
try. I  proceed,  therefore,  at  once  to  inquire  whether  such  would  be 
the  just  legal  result  of  the  facts  stated  in  tfiis  allegation;  taking  them,  for 
the  purpose  of  the  argument,  to  be  not  merely  capable  of  proof,  but  ac- 
tually proved — upon  the  result  of  which  inquiry  must  plainly  depend 
the  question  immediately  at  issue  before  the  Court;  the  admissibility 
namely,  or  the  contrary,  of  the  present  allegation. 

The  facts  relied  upon  in  the  dlegation,  by  way  of  defeating  the  claim 
of  this  will  to  probate,  are  these — thaty  in  1815,  the  deceased  went  to 
France,  and  finally  withdrew  from  England  in  1816,  the  following 
year — thaty  in  1817,  he  applied  for,  and  obtained,  a  **  Royal  Ordinance," 
authorizing  him  to  fix  his  domicil  in  that  country,  and  assuring  to  him, 
during  his  residence  there,  the  enjoyment  of  all  civil  rights — that  he 
eontinued  resident  in  France  from  that  time  till  his  death  there,  in 
March,  1823,  only  once,  in  that  time,  coming  over  to  England,  mere- 
ly to  transact  matters  of  business  (one  of  such  matters  of  business,  plain- 
ly, firom  its  date,  being  the  making  of  the  will  in  question) — finally, 
that  he  removed  nearly  all  his  moveable  effects  to  France,  and  purchas- 
ed an  estate  or  estates  there,  in  1817,  which  estate  or  estates  he  actual- 
ly retained  to  the  time  of  his  death. 

The  Counsel,  who  argued  in  support  of  this  allegation,  have  cited  a 
variety  of  cases(a)  tending  to  show,  that  the  succession  to  the  personal 
estate  of  a  British  subject,  dying  domiciled  in  any  part  of  the  British 
empire,  is  regulated  by  the  law  .of  that  part  of  the  British  empire  which 
was  his  domicil  at  the  time  of  his  death.  Thus,  of  a  Scotchman  dying 
domiciled  in  this  country,  the  effects,  both  Scotch  and  Elnglish,  are  to 
be  distributed  according  to  the  law  of  this  country,  and  not  according 
to  that  of  Scotland,  the  intestate's  domicil  of  origin — and  vice  versa. 
The  plain  reason  seems  to  be,  that,  of  British  domicils,  a  British  sub- 
ject is  free  to  select  ^whichsoever  he  pleases — and,  dying  domiciled  in 
any  part  of  the  British  empire,  other  than  his  domicil  of  origin,  intes- 
tate, the  fair  presumption  is,  that  he  intended  his  property  to  be  dis- 
tributed conformably  to  the  known  law  of  that  part  of  Uie  British  em- 
pire, for  which  his  domicil  of  origin  was  so,  lawfully  as  well  as  in  fact, 
abandoned.    Again,  if  a  foreigner  die  abroad,  in  his  own  country,  leav- 

(a)  See  the  principal  of  these,  if  not  ali  these,  referred  to  in  the  case  of  Somer- 
villc  V,  Lord  Somerville,  5  Ves.  750,  ei  seg. 
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ing  property  h^re,  as  in  the  British  funds,  the  succession  to  that  proper- 
ty is  to  be  regulated  by  the  law  of  his  own  country  and  not  by  that  of 
England — for  England,  in  such  case,  is  merely  the  locus  rei  siisBf  the 
law  of  which  has  little  to  do  with  the  question  of  distribution,  accord- 
ing to  the  modem  decisions(a).  These  are  points  definitively  settled: 
but  no  case  has  been  cited,  conveying  to  my  mind,  that  a  British  sub- 
ject who  has  abandoned  (if,  indeed,  a  British  subject  can  abandon)  his 
forum  originia  for  9,  foreign  domicil,  is  liable  to  the  law  of  that  y&- 
reign  domicil  for  the  distribution  of  his  property  here^  even  thoush  dy- 
ing intestate,  I  speak  only  of  his  property  situate  here — for  it  is  obvious 
that  the  Courts  ot  this  country,  even  if  entitled  dejure,  are  empowered 
de  factOy  to  determine  nothing  with  reference  to  the  distribution  of  his 
effects  situate  locally  in  a  foreign  country. 

None  of  these  cases  then,  with  which  I  am  acquainted,  or  to  which  I 
have  been  referred,  are  in  point  to  the  case  contended  for  by  the  coun* 
sel  for  the  widow,  to  an  extent  beyond  that  which  I  have  already  stated* 
Meantime,  they  so  fully  to  demenstrate  orne  thing,  namely,  that  the 
forum  originis  is  hardly  shifted — ^that  it  continues  at  least  till  it  is 
completely  abandoned,  and  another  taken.  This  rule  is  to  be  collected 
in  particular  from  the  Somerville  cause(d),  where  the  Master  of  the 
Rolls  held  the  intestate's  Scotch  domicil,  his  domicil  of  origin,  clearly 
to  prevail  over  his  English  domicil — consequently  holding,  that  his 
personal  property  was  liable  to  be  distributed  according  to  the  law  of 
that  country,  and  not  according  to  the  law  of  England;  although  the  in- 
testate had  been  principally  resident,  for  a  long  series  of  years,  and  ac- 
tually died,  in  England.  In  the  Somerville  cause,  however,  the  ques- 
tion lay  between  two  domicils,  either  of  which,  as  being  boUi  British, 
the  deceased  was  free  to  select  The  difficulty  of  a  British-bom  subject 
shifting  his  forum  originis  (not  for  another  British,  but)  for  a  foreign 
domicil,  to  say  the  least,  must  be  infinitely  greater,  and  more  consider- 
able. It  may  even  be  doubted  whether  this  can  be — whether  a  British 
subject  is  entitled  so  far  <^  exuere  patriam^^  as  to  select  a  foreign  do- 
micil in  complete  derogation  of  his  British;  which  he  must,  at  all 
events,  do,  in  order  to  render  his  property  in  this  country  liable  to  dis- 
tribution according  to  any  foreign  law.  But,  however  that  be,  this  is 
certain,  that  the  only  abandonment  of  his  forum  originis  by  a  British 
subjecl^  which  is  adequate  to  this  effect,  must  be  a  total  and  complete 
one;  supposing  him  capable,  that  is,  of  any  such  total  and  complete 
abandonment  of  his  forum  originis;  a  matter  which  not  only  rests 
upon  no  authority,  but  which  is  somewhat  doubtful,  I  think,  even  upon 
principle. 

Now  to  what  does  the  case  before  the  Court,  viewed  as  with  reference 
to  these  principles,  really  and  substantially  amount  ?  Stript  of  mere 
averments  of  intention,  as  of  fixing  his  sole  domicil  in  France,  and  so 
forth  (and  such  averments  of  intention,  not  deducible  from  the  facts 
pleaded,  are  of  no  avail  whatever  in  the  cause),  the  allegation  amounts 
to  this — that  Colonel  Thornton,  some  years  prior  to  his  death  there^ 
went  to  reside  in  France,  and  soon  after,  applied  for,  and  obtained  a 
"Royal  Ordinance,"  assuring  to  him  certain  privileges,  so  long  as  he 
should  reside  in  France;  and  thaty  during  his  residence  there,  he  pur- 

(a)  Balfour  v.  Scott,  (Lady  Titchfield's  case)  in  the  House  of  Lords,  11th 
April,  1793.  Bempde  v.  Johnstone,  SlVes.  198,  See  5  Vcs.  791. 
(*)  5  Ves.  787. 
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chased  an  estate,  or  estates,  (which,  by  the  way,  he  bad  contracted  to 
Bell,  though  they  are  pleaded  to  have  been  in  his  actual  occupation  at 
the  time  of  his  death)  assuming  from  this,  or  one  of  these,  a  territorial 
title,  that  of  Marquis  de  Pont6.  But  was  his  British  domicil  complete- 
ly abandoned  durins  this  interval,  and  was  France,  if  his  domicil  (pro- 
perly speaking)  at  dl,  his  sole  domicil  ?  By  no  means:  this  instrument, 
the  will,  itself,  furnishes  pregnant  proof  to  the  contrary.  It  proves, 
that  the  deceased  never  sold  or  disposed  of  his  mansions  in  England — 
it  proves,  that  he  neither  parted  with,  nor  removed  to  France,  his  valu- 
able (I  may  presume  his  most  valuable)  moveables  even,  as  plate,  books, 
paintings,  and  drawings;  for  the  will  makes,  or  purports  to  make,  these, 
heir-looms  upon  his  English  estates.  In  short,  it  proves,  as  with  refer- 
ence to  provisions  upon  which  I  shall  presently  observe,  that  the  de- 
ceased, in  his  own  mind  and  apprehension,  never  ceased  to  be  an  Eng- 
lishman; and  that,a«  this  country  wad  the  place  of  his  own  nativity,  and 
personal  sojourn  during,  by  far,  the  greater  portion  of  his  life,  so,  to 
this  country  it  is  that  he  himself  was  looking  as  the  fixed  seat  and  per- 
manent habitation  of  his  successors  and  posterity.  Why  upon  these 
considerations,  upon  the  application  of  these  principles,  if  correct,  to 
the  case  before  the  Court,  it  can  entertain,  perhaps,  little  doubt  that  the 
personal  property  of  the  deceased  ought  to  have  been  distributed  accord- 
ing to  the  law  of  this  country,  and  without  any  reference  to  that  of 
France,  even  though  he  had  left  no  will,  and  the  case  had  been  one  of 
intestacy. 

But  the  case  in  question  is  not  a  case  of  intestacy.  The  deceased  left 
a  will.  Now  admitting,  for  argument's  sake,  that  this  Court  would  have 
been  bound  to  defer  to  the  law  of  France  in  the  supposed  case,  that  of 
an  intestacy,  will  it  necessarily  follow  that  it  is  also  bound  to  defer  to  it 
in  the  actual  one,  that  of  the  deceased  having  left  a  will  ?  This,  again, 
appears  to  me  somewhat  questionable,  even  upon  principle.  Cases  of 
testacy  are  subject  to  different  considerations  from  those  of  intestacy, 
in  this  respect,  for  obvious  reasons.  In  the  latter  case,  for  instance,  the 
question  lying  between  two  domicils,  the  intestate's  property  is  to  be 
distributed  according  to  the  law  of  this,  or  that,  in  virtue  of  his  own 
implied  directions  to  that  effect:  to  ascertain  which,  the  real  question 
in  every  such  case  is,  which  of  the  two  is  it  to  be  presumed  that  the  tes- 
tator himself  considered  to  be  his  domicil  ?  But  there  can  be  neither 
room,  nor  need  for  any  such  inquiry  in  the  case  of  a  will:  testacy  sup- 
poses, ex  vi  termini,  express  directions  from  the  testator  relative  to  the 
di^sal  or  distribution  of  his  property:  and  the  law  must  obviously  go- 
vern, in  the  case  of  every  will,  to  which  th^  will  itself  is  found  (not  by 
a  mere  casualty,  but  technically,  and,  therefore,  on  the  testator's  part 
designedly)  to  conform — provided,  that  is,  the  testator  be  entitled  to 
a  voice  in  the  premises.  Hence,  it  should  seem  by  no  means  to  follow, 
f  universally y  even  upon  principle,  that  a  will,  to  be  valid,  must  strictly 

conform  to  that  law,  which  would  have  regulated  the  succession  to  the 
testator's  property,  if  he  had  died  intestate.  But  whatever  be  the  sup- 
posed foundation  for  a  different  notion  upon  principle,  it  plainly  rests 
upon  no  footing  of  authority.  No  adjudged  case,  not  even  a  single  oM- 
ter  dictum  has  been  cited,  which  can  be  taken  to  countenance  that  no- 
tion. In  the  Somerville  cause,  for  instance,  it  was  ruled  that,  the  de- 
ceased dying  intestate,  the  succession  to  his  property  was  to  be  regu- 
lated by  the  law  of  Scotland.  But  is  it  any  where  hinted,  even  argu- 
endoy  in  the  long  and  elaborate  report  of  that  cause,  that  had  the  de- 
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ceased  left  a  formal^  technical,  will,  strictly  valid,  in  consequence^  by 
the  law  of  this  country,  its  non-conformity  to  Scotch  law^  under  the 
circumstances,  would  have  amounted  to  a  total  defeazance  of  that  will  ? 
is  it  any  where  hinted,  in  other  words,  that  the  deceased  in  that  cause 
was  anly  testable  (and  as  to  all  his  property)  in  the  precise  manner  and 
form,  and  subject  to  the  strict  rules  and  limitations  imposed,  by  the  law 
of  Scotland^  upon  testacy  ?  I  am  confident' that  nothing  occurs  through- 
out that  report  upon  which  such  an  inference  can  be  fairly  raised.  iNot 
that  if  it  had  occurred,  it  might  have  furnished  any  rule  of  very  strict 
application  to  the  present  case.  Scotland,  in  the  Somerville  cause,  was 
the  forum  originis.  Here  the  forum  originis  being  this  country,  and 
the  will  being  such  as  I  have  described,  it  might  possibly,  at  all  events, 
be  entitled  to  probate  here^  even  though  null  and  void  by  that  law  (as, 
for  instance,  the  law  of  Scotland,  or  of  Jersey,  could  the  deceased  be 
argued  to  have  been  domiciled  there),  according  to  the  provisions  of 
which  this  Court  would  have  been  bound  to  decree  a  distribution  of  his 
effects,  had  he  left  no  will,  but  died  intestate. 

At  the  same  time  it  is  true,  with  all  this,  that  where  property  is  to 
be  distributed  under  a  certain  law  in  a  case  of  intestacy,  it  ought  to  be 
so  distributed  in  the  absence  of  a  will  valid  by,  and  according  to,  that 
law.  But  this  rule  only  applies  to  cases  in  which,  there  being  no  con- 
flict of  domicils,  it  admits  of  no  question  by  what  law  the  case,  whether 
ultimately  to  be  deemed  one  of  testacy  or  intestacy,  ought  to  be  govern- 
ed. Upon  this  principle  the  Court  proceeded  in  a  case  to  which  I  shall 
presently  advert,  that  of  Nasmyth(a).  But  the  Court  is  quite  prepared, 
were  it  necessary,  to  deny  the  fit  application  of  that  rule  to  a  case  cir- 
cumstanced like  the  present;  both  for  reasons  which  have  appeared  and 
for  others  to  be  stated  in  the  sequel,  which  may  possibly  render  its  t^n- 
fitness  of  application  to  the  present  case,  still  more  apparent,  and  still 
less  disputable. 

The  case  set  up  on  the  widow's  part,  is  one,  I  have  said,  utterly  des- 
titute of  authority.  On  the  contrary,  a  case  has  been  cited  by  the  coun- 
sel for  the  executor,  which  is  pretty  precisely  in  point,  the  other  way. 

The  Duchess  of  Kingston  made  a  will  at  Paris,  which,  (being  neither 
holographic,  nor  executed  in  the  presence  of  two  notaries,  nor  executed 
in  the  presence  of  two  witnesses  and  one  notary,  but  in  the  presence  of 
three  witnesses  merely)  according  to  the  then  custom  of  Paris,  [1786,] 
was  alKSolutely  null  and  void.  But  the  testatrix  being,  by  birth,  an 
Englishwoman,  and  the  will  being  in  English,  and  duly  executed  ac- 
cording to  English  forms,  it  was  not  only  admitted  to  probate  here{b)^ 
(which  is  ample  to  make  it  point  to  tlie  question  at  issue),  but  it  was  al- 
so deemed  valid  in  France,  if  the  judgment  of  a  French  lawyer  of  emi- 
nence(c)  is  to  be  relied  on — ^whose  opinion  to  that  effect,  taken  express- 
ly upon  this  very  case,  is  printed  and  published  in  the  first  volume  of 
the  ^^Collectanea  Juridica.^^  The  Duchess,  however,  had  not  only 
taken  up  her  residence  in  France,  (where  she,  also,  died)  under  ^  letters 

(a)  See  the  following  case. 

(Jb)  Probate  was  opposed  hcre^  non  constat  upon  what  grounds,  by  the  next  of 
kin.  But  the  cause  proceeded  no  further  than  to  the  examination  of  witnesses 
on  a  common  condidit  propounding  the  will.  The  opposition  of  the  next  of  kin 
was  then  withdrawn :  and  the  Court,  thereupon,  in  1791,  decreed  probate  to  the 
executors. 

(c)  Monsieur  Target.    See  Collectanea  Juridka,  vol.  i.  pp.  233.  331. 
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mtent  resistered  in  the  Parliament  of  Paris, '^  couched  in  terms  of  privi* 
lege,  it  would  seem,  full  as  ample  as  Colonel  Thornton's  ^<  Royal  Li« 
cenee,''  but  her  will,  the  instrument  in  question,  was  actually  made, 
and  executed,  at,  and  in,  Paris.  Here  the  will*  was  made  in  England — 
during  the  testator's  stay  in  which,  his  French  domicil  was  at  least  bus* 
pended;  and  his  rights  as  a  British  subject,  supposing  them  to  have  been 
ever  waived  or  forfeited  by,  clearly  reverted  to  him. 

And  this,  by  the  way,  together  with  some  provisions  of  the  will  itself, 
upon  which  the  Court  is  pledged  to  advert,  suggests  another  principle 
fairly  invocable  into  the  case,  and  by  which,  were  it  necessary  a^n, 
the  claim  of  this  will  to  probate  might  be  still  further  strengthened  and 
sustained. 

It  is  said,  in  substance,  by  Lord  Mansfield,  ia  the  case  of  Robinson 
and  Bland,  as  reported  by  Mr.  Justice  BIack6tone(a),  that  contracts  are 
to  be.  expounded  according  to  the  lex  loci,  or  law  of  the  place  in  which 
they  are  madey  save  only  where  the  parties,  at  the  time  of  making 
them,  had  in  view  a  different  place;  an  exception  which  makes  the  rule 
itsdf  well  consist  with  Huberts  principle(6),  that,  contracts  are  to  he  ex- 
pounded according  to  the  lex  loci  in  which  they  are  to  be  executed. 

Now,  taking  the  principle,  mutatis  mutandisy  to  be  as  applicable  to 
wills f  as  to  contracts,  what  does  this  principle  suggest  with  reference  to 
the  case  before  the  Court?  The  instrument  in  question  is  not  only 
made  in  this  country,  but  it  is  to  this  country  that  the  testator  himself 
limits  its  full,  and  final,  e£fect  and  operation.  The  surplus  of  his  person* 
al  efiects  is  to  be  invested  in  the  purchase  of  estates  in  England,  only — 
such  estates  as  he  dies  possessed  of,  either  in  France  or  England,  are 
made  liable  to  be  exchanged  for  others,  at  the  discretion  of  his  executors 
and  trustees,  but  such  other  estates,  so  taken  in  exchai^e  for  any  that 
he  dies  possessed  of,  are  expressly  required  to  be  in  England,  only. 
Here,  then,  the  will  was  botii  made,  and  was  to  be,  finally,  executed; 
and  these  provisions,  again,  plainly  negative  the  case  set  up  in  the  alle- 
gation, of  a  voluntary^  totaly  abandonment  of  his  native  country  by 
the  testator;  and  prove  him,  upon  his  own  showing,  to  have  never  ceas- 
ed to  be  an  Englishman. 

In  Nasmyth's  case(c),  which  has  been  deemed  so  precisely  in  point 
by  the  counsel  for  the  widow,  the  principal  material  circumstances  were, 
almost,  the  reverse  of  these*  The  deceased  was  a  Scotchman  by  birth, 
and  though  he  died  here,  it  was  merely  in  transitu;  for  it  is  not  sug- 
gested that,  either  in  law  or  fact,  he  was  ever  domiciled  in  this  country. 
Scoilandi  too,  was  the  locus  in  quo  the  will  was  madc'y  in  which  it  was 
found'y  and  in  which,  properly  speaking,  it  was  to  be  executed.  Upon 
a  question  touching  the  vaJidity  of  such  a  wUl,  made  by  such  a  testator, 
the  Court  thought  (and  still  thinks)  that  it  was  bound  to  defer  to  the  law 
of  Scotland — ^uiis  country  being  merely,  in  Nasmyth's  case,  the  loctis 
rei  sitm — the  place  in  which  the  property,  or  rather  a  part  of  the  pro- 
perly, purported  to  be  conveyed  under  the  will,  was  locally  situate. 

(a)  Sir  William  Blackstone's  Reports,  voL  i.  pp.  234.  248.  and  256.  264.  See 
also  Barrow's  Reports,  vol.  il  p.  1077. 

(A)  Verum  tamen  non  ita  prxcise  reroiciendus  est  locus  in  quo  contractus  est 
initus^  at  si  partes  aliam  in  contrahendo  locum  respexerinty  ille  non  potius  sit 
considerandus.  Cootraxisse  unusquisque  in  eo  intelligitur,  io  quo,  at  solveret,  se 
obligayit.     Hub.  de  confi.  leg.  L  1,  /•  liL  t .  10. 

(c)  See  report  subjoined  at  the  end  of  this  case. 
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In  the  present  case>  this  is  the  forum  originis — ^it  is,  also,  quoad  hoc, 
I  think,  the  forum  domicilii;  for  I  very  much  question  whether  this 
deceased,  at  all  events,  was  ever  so  domiciled  in  France  as  to  render 
his  property  here  liable  to  distribution  according  to  the  law  of  France, 
if  he  had  died  intestate — this,  again,  so  far  as  regards  the  property 
which  a  sentence  of  this  Court  can  affect,  is  the  forum  rei  sitw,  a  cir^ 
cumstanoe,  perhaps,  not  wholly  immaterial,  taken  in  conjunction  with 
others,  though  of  little,  or  even  of  no  moment,  standing  alone — this, 
lastly,  is  the  forum  contractus  as  it  were;  for  the  will  was  made  in 
this  country;  was  to  be  executed  in  this  country;  and,  was  drawn  up 
plainly  with  reference,  and  in  strict  conformity  to  the  highly  technicfld 
requisites,  in  that  behalf,  of  the  law  of  this  country.  Under  these  cir- 
cumstances, how  totally  inapplicable  the  case  of  Nasmyth  is  to  the  posi- 
tion contended  for  by  Uxe  counsel  for  the  widow  in  the  present  case, 
must,  after  what  has  already  Callen  from  the  Court,  be  too  obvious  to  re- 
quire any  comment 

Upon  the  whole,  being  satisfied  that  the  facts  pleaded  are  insufficient 
to  affect  the  validity  of  the  unll  which  has  been  propounded  in  this  cause, 
the  Court  has  no  difficulty  in  saying  that  the  present  allegation  must  be 
rgected. 

Allegation  rejected — Costs  were  prayed 
agamst  the  widow,  but  the  Court 
refused  to  give  costs. 


HARE  and  Others  v.  NASMYTH.— p.  25. 
(In  the  Goods  qfDr.  James  Nasmyth.  J 

On  the  validity  of  a  will  made  bv  a  domiciled  inhabitant  of  Scotland,  the  Court 
here,  will  defer  to  the  law  ot  Scotland :  and  will  pronounce  in  fitvoar  of  the 
willy  or  that  the  deceased  died  intestate^  according  as  that  question  is  deter- 
mined by  the  Scotch  Court  of  Probate. 

The  suit  of  Hare  v.  Nasmyth,  twice  referred  to  in  the  "  Judgment,*' 
or  rather  that  part  of  it  material  to  any  question  of  domicil,  was  briefly 
as  follows:— 

The  deceased  in  that  cause.  Dr.  James  Nasmyth,  usually  resided  at 
Hope  Park,  near  Edinburgh(a);  but,  in  the  year  1812,  he  came  to  Lon- 
don, where,  though  intending  from  time  to  time  to  return  into  Scotland, 
he  remained  till  his  death,  which  took  place  on  the  7th  of  December, 
1813.     He  left  behind  him  certain  testamentary  papers,  which  were 

fropounded,  in  Hilary  Term,  1815,  by  the  asserted  executors,  in  the 
Prerogative  Court  of  Canterbury,  the  deceased  having  left  large  personal 
property  within  the  Province  of  Canterbury (i);  and  the  admission  of 
the  allegation  propounding  them  was  opposed  by  counsel  for  the  next 
of  kin,  upon  grounds,  however,  quite  distinct  from  any  question  of  do^ 

(a)  The  deceased,  in  early  life  went  to  India:  but  he  retiuned  to  Scotland  in 
1798:  and  from  that  time  to  1813  he  usually  resided  at  Hope  Park  House»  as 
above. 

(fi"\  The  deceased,  in  addition  to  considerable  real  and  personal  property  in 
Scotland  and  the  Island  of  Jamaica,  was  stated  to  have  left  personal  property  in 
this  country  to  the  amount  in  value  of  70,000/. 


2  Addams^  25.  207 

nUciL  The  Court  [Sir  John  Nicholl]  expressed  itself  as  inclined  to 
think,  that  the  legal  presumption  against  the  papers  propounded  was, 
as  contended,  too  strong  to  be  encountered  by  tiie  circumstances  plead- 
ed, and,  consequently,  that  the  allegation  was  inadmissible;  as  laying 
no  case  capable,  if  proved,  of  giving  the  papers  propounded  legal  vsJidi- 
ty,  according  to  our  law.  At  the  same  time,  it  appearing  on  the  face 
of  the  proceedings,  that  the  deceased  was  a  domiciled  subject  of  Scotland, 
the  Court  itself  suggested  (a  sug^tion  upon  which  it  subsequently  act- 
ed, c^ter  mature  deliberjoHon)  the  propriety  of  suspending  its  pro- 
ceedings, until  a  suit,  stated  to  be  then  depending  in  the  Courts  of  Scot- 
land, touching  the  validity  of  the  identical  papers  propounded  in  this 
(the  Prerogative)  Court,  should  be  decided;  for  the  reasons,  and  upon 
the  principles  stated  and  illustrated  to  the  foregoine  judgment — ^intimat- 
ing, that  it  might  feel  it  its  duty  to  pronounce  Jor  the  validity  of  the 
testamentary  papers,  or  that  the  deceased  had  died  intestate,  according 
as  the  Courts  of  Scotland  should  determine  that  question,  either 
upon  general  principles,  or  upon  principles  applicable  to  the  subject  j 
if  any,  peculiar  to  Scotch  jurisprudence. 

Proceedings  in  the  Prerogative  Court  were,  accordingly,  suspended, 
and  the  admissibility  of  the  allegation  propounding  the  asserted  will  and 
codicils  of  the  deceased  was  never,  finally,  debated.  For  the  papers  in 
question  having  been,  in  effect,  pronounced  for  by  the  tenor  of  three 
interlocutors  of  the  Lord  Ordinary  of  Scotland,  bearing  date  on  the  18th 
day  of  May,  the  9th  of  June,  and  the  14th  of  November,  1815;  and  also 
of  an  interlocutor  of  the  second  division  of  the  Court  of  Session  there, 
bearing  date  the  7th  day  of  June,  1816,  the  next  of  kin  of  the  deceased 
declined  any  further  opposition  to  probate  passing  in  the  Prerogative 
Court;  and  probate  of  the  asserted  will  and  codicils  was  thereon  decreed, 
by  the  Prerogative  Court,  to  the  executors,  on  the  second  Session  of 
Michaelmas  Term,  1816;  o£Bcial,  or  authenticated,  copies  of  the  sen- 
tences of  the  Lord  Ordinary,  and  of  the  Court  of  Session  in  Scotland, 
being  first  brought  in. 

Subsequent  to  this,  however,  the  next  of  kin  appealed  from  the  above 
interlocutors  of  the  Lord  Ordinary,  and  of  the  second  division  of  Court 
of  Session,  in  Scotland,  to  the  House  of  Lords;  and  that  appeal,  having 
been  duly  prosecuted,  came  to  a  final  hearing,  on  the  27th  of  June, 
1821;  when  their  Lordships  were  pleased  to  reverse  the  said  interlocu- 
tors, and  to  find  that  the  asserted  will  and  codicils  were  of  no  effect  or 
avail  in  law,  as  testamentary  dispositions.  Upon  this  a  proctor  on  be- 
half of  the  executors  brought  in  the  probate  of  the  said  asserted  will 
and  codicils  of  the  deceased,  decreed  as  aforesaid  by  the  Prerogative 
Court  of  Canterbury,  and  consented  to  the  same  being  revoked — where- 
upon the  Court,  on  the  fourth  Session  of  Michaelmas  Term  in  that  year, 
proceeded  to  revoke  the  said  probate  of  the  asserted  will  and  codicils; 
and  finally  to  decree  administration  of  the  goods  of  the  deceased  as 
dead  intestate  (according  to  its  own  original  impression)  to  certain  next 
of  kin — an  official  copy  of  the  judgment  of  the  House  of  Lords,  above 
referred  to,  having  first  been  brought  into  Court  by  the  proctor  for  the 
next  of  kin. 
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HULME  V.  HULME.— p.  27. 
COn  the  Admission  of  the  KbeLJ 


Cruelty  may  be,  without  actual,  personal  yiolence;  and  auch  cruelty  (at  least) 
when  coupled  with  adultery,  may  found  a  sentence  of  separation  on  both 
grounds. 

This  was  a  cause  of  separation,  a  mensd  et  thoro,  by  reason  of  eruel-^ 
ty  and  adultery,  promoted  by  Harriet  Hulme,  of  the  parish  of  St. 
George,  in  the  county  of  Middlesex,  and  diocese  of  London,  against  her 
husband,  John  Hulme,  of  the  same  parish,  county,  and  diocese. 

The  libel  pleaded,  ^^that  the  parties  were  married  in  the  month  of 
January,  1819,  ajid  that  they  continued  to  live  and  reside  together  from 
that  time  till  the  beginning  of  February,  1820;  that  the  said  Harriet 
Hulme  then  quitted  her  said  husband  by  reason  of  his  violent  conduct 
towards  her,  pleaded  and  set  forth  in  the  libel,  and  that  she  had  never 
since  lived  or  resided  with  him:  It  also  pleaded,  that  in  the  same  month 
of  February,  1820,  the  said  Harriet  Hulme  exhibited  articles  of  the  peace 
against  her  said  husband,  the  said  John  Hulme,  at  the  General  Sessions 
held,  for  the  county  of  Middlesex,  at  the  Sessions  House  at  Clerken- 
well,  and  that,  thereupon,  the  said  John  Hulme  was  bound  by  the  Jus- 
tices to  keep  the  peace  towards  his  said  wife,  himself  in  200/.,  and  two 
sureties  in  100/.  each.'' 

In  objection  to  the  admission  of  this  libel,  so  far  as  it  went  to  set  up 
a  case  of  legal  cruelty y  it  was  argued,  that  the  cruelty  was  laid  to  consist 
in  menaces  only,  it  not  being  pleaded  that  the  husband  had  carried  these, 
or  any  of  them,  into  execution;  even  so  far,  as  to  be  betrayed,  in  a  sin- 
gle instance,  into  the  commission  of  actual  violence  towards  the  wife. 
The  case  was  distinguished  in  this  respect  from  that  of  Otway  v.  Ot- 
way(a);  in  which  a  similar  objection  had  been  taken  and  over-ruled(i), 
as,  though  menaces  were  principally  relied  on  in  tiiatcase,  still  some 
(minor  indeed)  acts  of  violence  were  also  charged  on  the  husband,  in 
order  to  found  the  prayer  of  the  wife.  The  different  circumstances  of 
the  parties  of  the  two  suits,  respectively,  in  point  of  age,  condition,  &c. 
were  also  insisted  upon:  and  the  case  of  Otway  v.  Otway,  throughout, 
was  shown  to  be  materially  distinguished  from  the  present,  in  many 
particulars;  especially  with  respect  to  the  more  specific  nature  of  the 
charges,  and  the  time  within  which  the  proceedings  were  commenced, 
in  the  case  of  Otway  v.  Otway.  The  menaces,  or  even  acts  of  inchoate 
violence  (so  calling  them)  charged  in  this  libel,  were  admitted  to  be  of 
the  grossest  description(c);  it  was  also  admitted  that  menaces  only,  sug- 

(a)  2  Phillimore,  95. 

lb)  Namely,  on  the  admission  of  the  libel ;  though  no  report  of  the  argument, 
or  judgment,  is  in  print,  that  the  editor  is  aware  oL 

(c)  For  instance,  it  was  pleaded  that  the  husband  threatened  on  one  occasion, 
**  to  cut  his  wife's  arm  off,  and  beat  her  brains  out  with  it ;"  and,  on  another,  (a  few 
days  after  her  confinement)  "  to  pull  her  out  of  bed  and  kick  her  up  and  down 
the  room  :"  also,  that  he  **  once  seized  a  red  hot  poker  and  brandished  it,  and 
threatened  to  run  her  through  with  it,"  and  that  he  oftcu  aitemfited  to  strike  her, 
6cc.  &c. 


2  Addams^  27.  209 

gesting  the  probability  of  great  personal  violence,  mi^ht  possibly  con- 
stitute a  case  of  legal  cruelty.  But  the  ground  of  holding  the  fitness  of 
divorce,  by  reason  of  cruelty  consisting  m  menaces  only^  was  argued  to 
be  this — the  probability  of  menaced  violence,  especisJly  of  a  certain 
description,  leading  to,  and  terminating  in,  actual  violence,  of  which 
Courts  are  bound  to  interfere  not  only  for  the  redress,  but  also  for  the 
prevention.  Hence  it  had  constantly  been  inquired  in  such  cases,  was 
theXourt  to  wait  till  the  mischiei  was  done,  till' the  offence  was  con- 
summated, before  it  intervened  ?  Here,  it  was  said,  that  argument  does 
not  apply:  the  parties  have  been  separated  upwards  of  three  years,  nor 
is  it  suggested  that  the  husband  is  seeking  either  to  compel,  or  even  to 
persuade,  the  wife  to  return  to. cohabitation.  Added  to  this,  the  wife 
has  exhibited  articles  of  the  peace  against  th^e  husband:  and  the  husband 
is  actually  bound  to  keep  the  peace,  towards  her,  himself  in  200/.  and 
two  sureties  in  100/.  each.  Consequently,  the  Court  is  not  called 
upon,  in  this  instance,  to  interfere  for  the  prevention  of  mischief — ^the 
wife  has  resorted  for  that  to  another  tribunal,  the  interpos||^Qn  of  which 
she  does  not  suggest  to  have  been  ineffectual:  so  that  the  ordinary 
ground  for  dealing  with  menaces  as  with  legal  cruelty  seems  to  fail  in 
this  case.     But, 

The  Court 

Was  of  opinion,  that  the  husband's  conduct  as  pleaded,  notwithstand- 
ing all  this,  vma  of  a  nature  to  found  a  case  of  legal  cruelty,  and  conse- 
quently that  the  libel  was  admissible  in  toto{a). 

(a)  This  cause  came  to  a  final  hearing  on  the  b3r-da)r  after  Trinity  Term» 
1824,  when  the  libel  was  held  to  be  firoved  in  both  particularfi;  and  a  divorce 
was  consequently  pronounced  for,  on  both  grounds. 


HIOH  COURT  OF  DELEGATES. 

MILLER  V.  BLOOMFIELD  and  SLADE.— p.  30. 

An  allegation— responsive  to  a  libel  thentofore  admitted  in  the  canse,  pleading  a 
church*rate  including  *<  stock  in  trade/*  [See  vol.  L  p.  499.]---Bugge8ting,  Ist, 
that  the  parishioners  were  omitted  to  be  rated  for.  '^ahtfipinsrf*  2(U^»  that  se* 
veral  parishioners  possessed  of  stock  in  trade,  were  altogether  omitted  to  be 
rated  in  the  said  rate,  and  consequently  that  the  rate  was  invalid— directed  to 
go  proof. 
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HILAHY    TERM, 

1st  Sessioii. 
PREROGATIVE  COURT  OF  CANTERBURY. 

OLIVER  and  TUKE  v.  HEATHCOTE— p,  35. 


f  Upon  an  Objection  to  "  Personal  •SnswersJ^J 

*' Personal  answers''  are  not  confined  to  being  mere  echoes  of  the  plea,  accom- 
panied with  simple  affirmances  or  denials ;  but  the  respondents  are  further 
at  liberty  to  ^ter  into  all  such  matter  as  m^yfairiy  be  deemed  not  more  than 
sufficient  to  i^ace  the  transactions  as  to  which  their  answers  are  taken,  in, 
what  they  in  At  to  be,  the  true  and  proper  light. 

An  objection  taken  to  "answers"  for- redundancy,  held,  upon  this  principle,  not 
to  be  sustained;  and,  consequently,  over-ruled. 

JosiAs  CocKSHUT  TwisLETON,  the  party  deceased  in  this  cause,  late 
of  Osbaston  Hall  in  the  county  of  Leicester,  died  the  SOth  March,  1821, 
aged  82  years.  A  will  of  the  deceased,  bearing  date  the  4th  March, 
1818,  was  propounded  on  behalf  of  the  Reverend  John  Oliver,  and  John 
Tuke,  two  of  die  executors  named  therein;  and  was  opposed  on  the  part 
of  Mary  Heathcote  (wife  of  Bache  Heathcote,  Esq.),  his  only  child. 

It  had  been  pleaded  on  her  part,  in  reply  to  a  condidit  given  in  on 
behalf  of  the  executors,  that  the  deceased,  for  many  years  prior  to  the 
date  of  the  will  in  question,  was  labouring  under  mental  delusion,  of 
which  her  allegation  had  also  stated  a  variety  of  supposed  instances; 
and,  that  he  was  not  in  possession  of  testamentary  eapacity  at  the  time 
when  the  said  will  purported  to  bear  date(a).  ft  was  pleaded  by  the 
executors,  in  rejoinder,  that  the  deceased,  though  a  man  of  singular  and 
eccentric  habits,  and  profuse  in  his  expenditure,  or  an  ^<  unthrift,^'  never 
laboured  under  mental  delusion,  until  several  months  subsequent  to  the 
month  of  March,  1818,  the  date  of  the  will.  And  in  afiSrmanoe  of  that 
averment,  they  had  proceeded  to  state  numerous  matters  of  moment  and 
concern,  in  which  the  said  deceased  was  engaged  up  to  that  period,  and 
which  he  personally  transacted;  with  the  Knowledge  and  approval  (so 
pleaded)  of  the  very  parties  now  setting  up  that  he  was  insane  at  those 
times,  and  had  been  so,  for  years  preceding. 

Among  other  specific  instances  of  the  deceased's  capacity,  up  to  the 
period  aforesaid,  pleaded  by  the  executors,  was  the  following,  as  stated 
in  the  ninth  article  of  their  rejoinder,  or  second  allegation: 

"7%a/,  after  the  said  Josias  Cockshut  Twisleton,  the  party  in  this 
cause,  deceased,  had  made  and  executed  his  last  will  and  testament^ 

(a)  In  the  month  of  November,  1818,  the  deceased  had  been  found  a  lunatic 
and  to  have  so  been,  without  lucid  intervals,  for  the  space  of  two  years  then  last 
past,  under  a  "  commission  in  the  nature  of  a  writcfe  lunatko  inquirendo,**  which 
issued  about  that  time  out  of  Chancery,  on  the  petition  of  Sarah  Cockshut  Twii- 
tleton,  his  then  wife.  And  Mr.  and  Mrs.  Heathcote,  respectively,  his  son-in-law 
and  daughter,  afterwards  petitioned  for,  and  obtained,  a  *^  commission  of  lunacy" 
against  the  deceased;  and  were  appointed  committees  of  his  person  and  estate* 
under  that  return. 
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bearing  date  the  4th  day  of  March,  1818^  to  wit,  on  or  about  the  9th 
day  of  the  eaid  month  of  March,  he,  the  said  d^eased,  went  from  his 
Baid  house  at  Osbaston,  to  an  inn  at  Burton-upon-Trent,  known  by  the 
sign  of  the  QtieenSf  and  did  there  meet  Mn  William  Osborne,  of  Bur- 
ton-upon-Trenty  aforesaid,  attorney-at-law,  by  appointment;  for  the  pur- 
pose of  entering  into,  and  he  did  then  and  there  enter  into,  and  sign,  a 
contract  or  agreement  with  the  said  William  Osborne,  as  the  attorney 
of  Messrs.  Peels,  near  Derby,  for  the  purchase  of  an  estate  near  Derby, 
called  the  PastnreSy  adjoining  or  contiguous  to  4m  estate  then  the  pro- 
perty,  or  in  possession,  of  the  aforesaid  Bache  Heathcote,  for  the  sum 
of  thirteen  tiiousand  pounds,  or  thereabouts.      That  the  terms  of  the 
said  purchase  had  been  previously  settled  by,  or  between,  the  said  Wil- 
liam Osborne,  as  the  attorney  for  the  vendors,  vand  the  aforesaid  Cock- 
shut  Heathcote,  Esq.,  the  grandson  of  the  said  Josias  Cocksbut  Twisle- 
ton,  Esq.,  the  party  deceased,  on  the  part  of  him  the  said  deceased. 
And  he,  the  said  Cockshut  Heathcote,  Esq.,  was  the  person^  who,  on 
behalf  of  the  said  deceased,  corresponded  with  the  Said  William  Osborne 
respecting  the  Baid  purchase.     T^t  on  the  said  occasion  when  the  said 
deceased  bo  went  to  Burton-^poU'^Trent,  and  entered  into  such  con- 
tract, or  agreement,  he  was  accompanied  thither,  in  his  carriage,  by 
the  sud  Sarah  Coi^hut  Twisleton  his  wife,  and  the  said  Cockshut 
Heathcote,  his  grandson;  and  he,  the  said  Cock^ut  Heathcote,  was  pre- 
sent with  IJie  said  deceased,  and  the  said  William  Osborne,  during  the 
whole  of  the  time  that  Was  occupied  in  transacting  the  said  business. 
l?tat  when  the  contract  for  the  said  purchase  was  so  entered  into  and 
signed,  he  the  said  deceased,  gave  a  draft  for  the  lunount  of  the  deposit 
money  to  the  said  William  Osborne,  drawn  on  a  Mr.  Robert  Plummer 
Weddallt  who  [as  pleaded  in  the  sevenUi  article  of  the  allegation]  had 
eontract»l  for  me  purchase  from  him,  the  said  deceased,  of  a  part  of  his 
estate  at  Goole  in  the  county  of  York;  and  he,  the  said  deceased,  as  a 
reason  for  paying  the  said  deposit  by  such  draft,  told  the  said  William 
Osborne,  that  he  had,  then  lately,  sold  an  estate  to  the  said  Robert 
Plummer  Weddali,  and  that  he  had  not  the  least  doubt  of  such  draft 
being  duly  honoured,  or  to  that  effect:  but  the  said  draft  was  not  hon- 
oured.   T%at  the  said  Josias  Cockshut  Twisleton,  the  party  in  this 
cause  deceased,  was,  at  and  during  all  the  time  hereinbefore  mentioned, 
perfectly  rational,  and  sensible,  and  well  knew  and  understood  the  na- 
ture of  the  contract  or  agreement  which  he  then  signed,  or  entered  into; 
and  well  knew  and  understood  what  he  said  and  did,  and  what  was  said 
and  done  in  his  presence,  and  was  fully  capable  of  contracting  for  the 
purchase  of  the  said  estate,  called  the  Pastures^  and  of  doing  any  other 
act  of  that,  or  the  like,  nature.     That  the  said  Bache  Heathcote  is  now 
in  possession  of  the  said  estate,  called  the  PastureSy  under  the  contract 
or  agreement  hereinbefore  mentioned;  and  the  said  Cockshut  Heathcote 
acted,  throughout  the  transaction  as  to  the  said  contract,  or  agreement, 
by  the  directions,  or  with  the  knowledge,  and  approbation,  of  the  said 
Bache  Heathcote,  or  of  Mary  Heathcote  his  wife/' 

The  ** personal  ansvrer^^  of  Mrs.  and  Mr.  Heathcote,  the  next  of 
kin  and  her  husband,  to  this  article  of  the  executor's  allegation,  was  as 
follows: 

<^  To  the  ninth  position  or  article  of  the  said  allegation,  these  respon- 
dents answer^  and  say,  they  believe  that  in  the  course  of  the  said  de- 
ceased's journey  from  York  to  Osbaston,  in  the  month  of  February, 
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1818,  he  heard  that  an  estate  in  Worcestershire  was  on  sale;  and  that  the 
said  deceased,  then  labouring  under  the  delusion  that  he  had  very  ex- 
tensive estates,  producing  a  rental  which  he,  at  various  times,  stated  to 
amount  to  from  30,000/.  to  70,000/.  a  year,  and  that  he  had  krge  sums 
of  money,athisbankers,.unproductive  of  interest,  declared  his  determinji^ 
tion  to  stay  at  Osbaston  a  few  days  only;  and  then,  of  proceeding  from 
Osbaston  into  Worcestershire,  and  of  purchasing  that  estate;  andSiathe 
also  expressed  a  wish  to  purchase  oth^  estates  which  he  heard  were  to 
be  sold:  and  the  respondents,  being  apprehensive  that  the  said  deceased 
would,  under  such  aforesaid  delusion,  proceed  into  Worcestershire,  and 
involve  himself  in  further  pecuniary  difficulties,  by  entering  into  a  con- 
tract  with  parties,  perfectly  unacquainted  with  him,  for  the  purchase  of 
estates  of  great  extent,  and  value,  the  consequences  of  which  might  be 
ruinous  to  himself;  and  with  the  view  of  diverting  his  mind  from  his 
proposed  journey  into  Worcestershire,  informed  him,  that  the  articulate 
estate,  called  the  Pastures,  was  to  be  sold.     That  the  said  deceased  im- 
media;tely  declared  his  intention  of  purchasing  it,  and  desired  the  re- 
spondent's son,  the  said  Cockshut  Heathcote,  to  go  over  to  Burton,  and 
buy  the  said  estate.     That  the  said  Cockshut  Heathcote,  having  after- 
wards informed  the  said  deceased  of  the  price  asked  for  the  said  estate, 
he,  the  said  deceased,  without  having  seen  the  same,  or  knowing  the 
quantity  or  quality  of  the  land,  or  having  taken  the  opinion  of  any  one 
as  to  its  value,  or  even  asked  a  single  question  respecting  it,  declared, 
that  the  said  estate  was  very  cheap,  and  that  he  would  purchase  it;  thai 
the  respondents,  finding  that  the  said  deceased  was  determined  to  pur- 
chase some  estate,  and  to  prevent  his  making  an  injurious  purchase,  which 
might  involve  him,  and  his  family,  in  embarrassment  and  litigation;  as 
the  said  estate  called  the  Pastures  was  an  advantageous  purchase,  on 
consulting  some  of  their  friends,  were  advised  to  let  the  said  deceased 
purchase  the  said  estate;  and  the  terms  of  the  said  contract  having  been 
settled  without  the  said  deceased  taking  any  part  therein,  save  as  here- 
inbefore set  forth,  and  the  contract  having  been  prepared  for  execution, 
the  respondents  admit,''  &c.  &c.  i.  e.  admit  the  actual  purchase  of  the 
estate,  &c.  nearly  In  effect,  as  stated  in  the  plea. 

This  **<  answeP'  was  objected  to  upon  the  grounds,  and  for  the  rea- 
sons stated  in  the 
Judgment. 
Sir  John  Nicholl. 

This  answer  is  objected  to  on  the  score  of  redundancy.  Redundant, 
in  some  sense,  it  undoubtedly  is;  but  the  question  to  be  determined  is, 
whether  it  be  viciously  so.  For  the  rest,  I  have  always  understood  that 
answers  were  not  confined  to  being  mere  echoes  of  the  plea,  accompanied 
with  simple  affirmances,  or  denials;  but  that  respondents  are  at  liberty 
to  go  into  all  matter  not  more  than  sufficient,  in  fair  construction,  to 
place  the  transactions  as  to  which  their  answers  are  called  for,  in,  what 
they  insist  to  be,  the  true  and  proper  light  And,  in  accordancy  with 
this  principle,  instances  have  occurred  within  my  memory  in  which 
where  <*  answers*^  had  been  partially  read  by  Counsel,  I  mean  the  an- 
swer to  some  one  article,  for  instance,  or  position  of  a  plea,  the  Court 
has  itself  directed  other  parts  of  the  same  answers  to  be  also  read;  in  or-  . 
der  that  the  course,  as  represented  in  the  answers,  taken  as  a  whole,  of 
that  transaction,  to  which  the  answers,  in  that  part  of  them  read  by  coun- 
sel, immediately  related,  might  appear  in  evidence.     And  this  I  take  to 
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be  due  less  ex  gratia  to  respondents,  than  to  be  what  they  are  entitled 
to  ex  debito  justitise. 

Now  if  this  be  the  true  principle  applicable  to  "personal  answers,*' 
the  exception  taken  to  those  before  the  Court  can  hardly  be  sustained. 
Who  does  not  see  that  the  transaction  to  which  this  answer  relates  is 
placed  in  a  very  different  light  by  the  answer,  to  that  in  which  it  stood 
under  the  plea.  The  fact,  per  se^  would  undoubtedly  be  strong,  to  show, 
not  only  that  the  deceased,  at  the  date  of  this  transaction,  was  a  capable 
agent;  but  also,  that  he  was  so  treated  by  the  very  persons  now  seeking 
to  impeach  his  sanity.  Accompanied  with  its  history  furnished  in  these 
answers,  (and  which  the  respondents  are  precluded  from  furnishing  by 
no  rule  of  law  that  I  am  acquainted  with),  it  assumes,  at  least,  a  different 
sspect;  though  to  what  precise  extent  the  suggested  Ynotive  is  a  satisfac- 
tory explanation  of  the  admitted  fact.in  this  instance,  it  is  needless,  at 
all  events  for  the  present,  to  inquire. 

The  objection,  as  I  collect  from  the  argument,  founds  itself  upon  this, 
that  the  matter  excepted  to  should  have  appeared  in  plea;  for,  that  ap- 
pearing, as  it  does,  merely  in  answers^  it  is  matter  to  which  the  execu- 
tors can  have  no  opportunity  of  cross-examining.  But  this  objection 
applies  equally  to  every  statement  made  in  answers,  and  it  is  one  which 
seems  to  me,  for  other  reasons,  hardly  to  be  tenable.  Extra  articulate 
matter  in  a  deposition  is  reasonably  objected  to  on  this  principle,  name- 
ly, as  being  matter  to  which  no  interrogatories  could  be  addressed  by  the 
adverse,  or  objecting  party.  But  then  a  deposition,  if  unobjected  to,  is 
evidence  in  the  cause.  Answers  only  become  so  if  read  by  the  adverse 
party,  which  being  at  liberty  either  to  do  or  omit,  it  rests  with  the  ad- 
verse party  either  to  make,  or  to  exclude  them  from  being,  evidence  in 
the  cause  by  a  very  simple  process.  Nor  does  it  materially  alter  the  case 
in  this  respect,  that  the  Court  is  privileged  to  look  into  the  answers, 
even  though  unread,  for  it  may  be  safely  left  to  the  Coust's  discretion  to 
make  all  such  deductions  and  allowances  as  the  case  requires:  so  as,  in  no 
instance,  to  attach  any  undue  weight  or  influence,  on  the  respondent's 
side,  to  answers^  which  not  being  read,  are  not  before  the  Court,  strictly 
and  properly,  as  evidence  in  the  cause.  Again,  much  of  answers,  per- 
haps, usually,  the  most  stringent  part,  consists  of  matter  which  is  not 
capable  of  being  put  in  plea.  All  such  matter,  then,  is  admissible  in 
answers;  and  yet  is  matter  to  which  the  other  party  has  no  opportunity 
of  cross-examining.  How,  in  this  very  case  for  instance,  could  the  mo- 
tives by  which  these  parties  were  actuated,  as  they  insist,  in  assenting 
to,  or  rather  not  dissenting  from,  the  purchase  of  this  estate  by  the  de- 
ceased, be  put  in  plea?  or,  if  put  in  plea,  who  was  capable  of  deposing 
to  them?  But  were  the  respondents  bound  to  admit  the  fact  without  an 
accompanying  statemeht  of  these  motives?  Certainly  not  For  all  these 
reasons  it  seems  to  me  that  the  answers  are  not  viciously  redundant  in 
this  part  of  them;  and  that  I  am  bound  to  over-rule  the  present  objec- 
tion. 

Objection  over-ruled. 
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DOKER  V.  GOFF.— p.  42. 

A  regular  attestation  clause  without  any  subscribed  witness,  affords  but  a  slight 
presumption  against  the  legal  validity  of  a  testamentary  paper,  perfect  in  other 
respects:  but  that  presumption  is  infinitely  slighter  where  the  writer's  inten- 
tion to  have  it  regularly  attested,  it  is  to  be  collected  only  from  the  single  word 
*<  witnesses"  at  the  foot  of  the  paper. 

Quaere,  whether  a  paper  so  circumstanced  can,  in  all  cases,  be  considered  an 
unfinished  paper  so  as  to  let  in  evidence  against  it^  and  note  to  what  that  evi- 
dence must  (at  all  events,  in  some  cases)  be  confined. 

John  Gofp,  formerly  of  High  Street,  in  the  Borough  of  Southwark, 
a  police  officer,  was  the  party  deceased.  He  left  a  widow  (party  in  the 
cause)  and  nine  children.  From  the  month  of  June,  1821,  tiie  deceased 
had  been  resident  in  Holland,  whither  he  had  gone  in  order  to  avoid  be- 
ing arrested  by  the  creditors,  to  whom  he  had  become  liable  as  the  «e- 
curity  of  a  person  named  William  Goff;  and  where  he  died  on  the  28th 
of  November,  1822:  the  deceased  was  accompanied  to  Holland  by  Eli- 
zabeth Smith  Doker  (the  other  party  in  the  cause)  with  whom  he  had 
previously  cohabited;  and  with  whom  he  continued  to  cohabit,  in  Hol- 
land, untiji  her  return  to  this  country,  at  the  time,  and  under  the  circum- 
stances, stated  in  the  judgment  The  question  before  the  Court  was,  tiie 
validity  of  a  paper,  set  up  as  the  will  of  the  deceased  by  thid  Elizabeth 
Smith  Doker. 

The  paper  in  question  was  as  follows: 

28  day  of  October  1821. 

&  In  the  Name  of  God  Amen. 

?^  I  John  Goff,  of  N°.  15  in  Koe  Straat  in  the  City  of  Amsterdam 

So  in  Holland  formerly  of  the  Boro  of  Southwark  in  the  County  of 

•^  Surry  being  of  sound  memory  mind  and  understanding  do  make 

g^  this  my  last  Will  and  Testiment  here  by  from  all  former  Wills  and 

Q  Testiments  at  any  time  heretofore  made — in  the  first  place  I  de- 

p.  direction  of  my 

^     Sire  to  be  decently  buried  at  the    Executrix  Elizabeth  Smith  Do- 


g:    ker  my  preasent  Housekeeper  and  after  the  payment  of  my  Funeral 

Q     and  Expences  of  Adminestraing  to  this  my  last  Will  aforesaid  to  and 

^     all  the  debts  I  may  owe  at  the  time  of  my  decease  I  give  and  be- 

g-     queath  unto  Elizh.  Smith  all  my  wordley  Property. 

^  Witness  my  Hand  John  Gofp. 

^    And  that  I  the  said  John  Goff  doth  nominate  and  appoint  the  said 

B^     Eliz.  Smith  Doker  to  be  the  Executrix  to  my  Natural  Daughter 

Louisea  Daniels  and  that  she  Receves  the  sum  of  ten  pounds  per 

year  from  the  Bank  of  England  Invested  in  the  Long  Annuities, 

and  if  her  Death  should  before  the  Termination  of  her  Mother's 

Will  hapen  unto  her  that  the  said  Eliz\  Smith  Doker  shal  have 

■aid 

every  privelage  and  Authority  as  I  the  John  Goff  had  according  to 

A  to  act 

the  said  Willandthatlhave  given  her  thefuU  and  extent  power  for  her 

maintainance  die  same  as  I  had  whilst  I  was  living. 

Witness  my  Hand  John  Gofp. 
dated  28  of  October  1821. 
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Giv^n  und  my  Hand  loid  Seals. 

Jokn 

John  Goff  (l.  s.  )  John  Goff  (l.  s.  ) 

Ooff. 


Witnesses. 

Judgment. 

Sir  John  Nicholl. 

The  Court,  in  determining  this  cause,  must  be  governed  by  the  same 
principles  as  if  the  property  at  stake  were  more  considerable:  and  by  the 
same,  it  is  sorry  to  say,  as  if  the  case  set  up  on  the  part  of  the  executrix, 
had  a  less  unfavourable  aspect  than  that  with  which  it  actually  presents 
itself. 

The  deceased  left  this  country  in  June,  1821,  accompanied  by  this 
woman,  Doker;  with  whom  he  cohabited  until  March,  1822,  when  she 
returned  to  England,  after  much,  mutual,  altercation,  not  unaccompanied 
with  some  personal  violence,  on  both  sides;  principally,  it  should  seem, 
in  consequence  of  the  deceased  having  formed  a  connexion  with  a  Dutch 
woman,  named  Blawmn,  whom  he  picked  up  in  Holland.  After  he  had 
been  in  Holland  four  or  five  months,  though,  probably,  before  his  ac- 
quaintance with  this  Dutch  female,  he  wrote  the  testamentary  paper  pro- 
pounded by  Doker.  Neither  the  handwriting  of  the  paper,  nor  the  tes- 
tamentary capacity  of  the  deceased,  at  the  time  of  writing  it,  is  ques- 
tioned: the  real  and  sole  question  is,  whether  the  deceased  did  or  did 
not  consider  it  a  finished  and  operative  paper,  in  its  present  state.  If 
the  Court  is  bound  to  conclude  it  to  have  been  such,  in  .the  deceased's 
view  and  apprehension  of  the  matter,  there  is  an  end  of  the  case.  No 
proof  of  his  having  intended  to  make  another  will,  or  to  dispose  of  his 
property  difierently,  will,  or  can,  in  that  event,  avail  to  defeat  it:  and 
the  Court  will  be  bound  to  decree  probate  to  the  executrix;  how  inoffi- 
cious soever  this  paper  may  be;  and  how  repugnant  soever  it  may  be  to 
the  feelings  of  the  Court  to  pronounce  in  its  favour. 

The  first  thing  to  be  regarded  is  the  form  and  appearance  of  the 
paper  itself.  It  is  a  large  sheet  of  thick  paper;  and  such  a  one  as  a  per- 
son might  naturally  select  about  to  make  a  Jinial  disposition  of  his  pro- 
perty. The  date  "28  day  of  October  1821,"  is  twice  written;  it  is 
twice  sealed,  one  of  the  two  seals  bearing  the  deceased's  initials,  the  other, 
a  oommon  device,  but  both  seals  appearing  to  have  belonged  to  the  de- 
ceased; it  is  signed  by  the  deceased  in  five  places.  On  the  margin  is 
also  written,  **  the  last  and  only  will  of  John  Goff."  The  purport  oT  this 
paper  is  to  give  all  the  deceased's  "  worldly  property,''  after  payment 
of  his  debts  and  funeral  expenses,  to  Elizabeth  Smith  Doker,  whom  the 
testator  appoints  by  it  his  sole  executrix,  and  the  guardian  of  his  natural 
daughter,  Louisa  Daniels. 

The  will,  of  course,  would  have  been  perfect^  if  the  testator  had  stop- 
ped here:  but  he  has  written,  at  the  foot  of  the  paper,  the  word  "  toit^ 
nesses:^^  and  tliis  is  the  single  circumstance,  on  the  face  of  the  paper, 
upon  which  it  can  be  argued  to  be  an  unfinished  paper.  It  is  a  circum- 
stance, however,  in  my  judgment,  in  the  highest  degree  equivocal,  in 
any  case.  Even  a  regular  attestation  clause,  without  any  subscribed 
witness,  afibrds  but  a  slight  presumption  against  the  legal  validify  of  any 
testamentary  paper;  and  that  presumption  is  infinitely  slighter,  and  has 
always  been  so  held,  where  the  testator's  intention  to  h^ve  it  regularly 
attested  is  to  be  collected  from  the  single  word  "  witnesses"  appearing 
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at  the  foot  of  the  paper.  'But  in  the  pres&it  case  that  presumption  is 
(nearly,  if  not  altogether)  rebutted  by  the  following  circumstanoeSy  for 
which  ttie  Court  has  not  to  revert  to  extrinsic  eridence,  but  collects 
from  the  paper  itself.  In  the  first  place  the  word  "  witnesses"  is  writ- 
ten so  near  the  bottom  edge  of  the  paper,  as  hardly  to  leave  room  for 
witnesses  to  have  undersigned  it;  and  secondly,  there  are  these  words 
in[the  margin,  "the  last  and  only  will  of  JohnGoff,"  which  I  must  pre- 
sume to  have  been  the  words  last  written  by  the  deceased,  as  pleaded, 
although  there  is  no  direct  proof  of  this;  Nor  is  the  deceased's  cobdi- 
tion,  obviously  an  illiterate  man,  as  appears  from  the  wording  of  the  in- 
strument, not  to  be  taken  into  the  accoimt  Better  general  information, 
a  fortiori,  technical  professional  habits,  might  have  founded  a  dif- 
ferent inference:  but  nothing  is,  I  think,  more  improbable  than  that 
this  testator  should  conclude  the  paper  in  question  imperfect  from  its 
not  having  been  regularly  attested,  notwithstanding  the  species  of  attes- 
tation clattse  (if  it  can  be  so  called)  apparent  on  the  face  of  the  paper. 

Upon  these  considerations,  to  which  others  might  be  added,  as,  espe- 
cially, the  pains  obviously' bestowed  upon  it,  I  have  some  difficulty  in 
considering  this  an  unfinished  or  imperfect  paper,  on  the  face  of  it — the 
only  circumstance  which  can  render  parol  evidence  against  it,  admissi- 
ble. At  all  events,  under  the  circumstances,  the  parol  evidence  in  this 
case,  must,  I  think,  be  confined  to  showing  that  the  deceased  himself  did 
not  regard  this  as  a  dispositive  instrument  in  its  present  shape;  but  only 
as  a  preparatory  will,  or  one  in  progress,  merely,  towards  actual  comple- 
tion. 

Now  what  is  the  case  set  up  in  opposition  to  this  paper?  In  the  first 
place  it  is  pleaded,  and  witnesses  have  been  examined  to  prove,  that, 
subsequent  to  the  date  of  the  paper,  the  deceased  and  Dokerhad  violent 
quarrels,  which  terminated  in  the  latter  finally  quitting  the  deceased, 
and  returning  to  this  country,  as  I  have  said,  in  March,  1822.  And 
several  declarations  are  also  pleaded  and  spoken  to  by  witnesses  (exclu- 
sive of  some  others  which  I  shall  notice  presently),  that,  "  Doker  should 
never  have  a  sixpence  of  his  money,"  but  that,  "the  whole  should  go 
to  his  wife  and  children,"  or  to  that  efiect 

Here,  however,  in  the  first  place,  the  witnesses  examined  to  these 
particulars  speak  with  a  warmth,  and  in  a  tone  of  evident  exaggeration, 
which  puts  the  Court  on  its  guard  against  relying,  too  implicitly,  upon 
their  testimony.  The  conduct  of  the  witnesses  in  this  respect  is  natural, 
nor  is  it  quite  inexcusable.  The  widow,  subsequent  to  her  husband's 
decease,  went  over  to  Holland,  and  was  received  into  the  house  of  Mr. 
and  Mrs.  Binns  (the  principal,  witnesses  to  these  particulars)  with  whom 
the  deceased  and  Doker,  then  passing  as  husband  and  wife,  had  resided 
during  the  period  of  their  joint  residence  in  Holland.  The  subject  of 
this  will,  and  the  deceased's  whole  conduct  towards  his  family,  was  of 
course,  and  is  admitted  to  have  been,  much  canvassed  between  the  wi- 
dow and. these  parties:  it  was  natural,  consequently,  that  they  should 
feel  a  warm  wish  to  set  it  aside,  as  being  a  will  made  in  favour  of  a 
prostitute,  to  the  total  exclusion  of  the  deceased's  lawful  widow  and 
children.  There  is  one  circumstance,  in  particular,  indicative  of  this 
bias  of  the  witnesses.  They  represent  the  deceased  as  professing  him- 
self, at  all  times,  after  Doker's  departure,  a  penitent  husband,  anxious 
to  efiace  the  remembrance  of  his  former  conduct  to  his  wife,  by  his  fu- 
ture treatment  of  her:  they  do  not  say  a  word  about  the  Dutch  woman, 
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Blawmn,  with  whom  he  was  notoriously  cohabiting,  from  the  time  of 
Doker's  departure,  till  his  death;  and  who  appears  to  have  been  the 
principal,  if  not  the  sole,  cause,  of  Doker's  leaving  him  at  all.  The 
suppression  of  that  fact  alone  would  suggest  to  the  Court  the  necessity 
of  considering  this  part  of  their  evidence^with  some  grains  of  allowance. 
But,  after  all,  to  what  do  the  facts,  and  declarations,  so  spoken  to, 
amount  ?  Admitting  these  quarrels  between  the  deceased  and  Doker, 
to  any  extent — admitting  the  deceased  to  have  made  the  declarations,  and 
to  have  been  sincere  in  making  them,  (though,  not  improbably,  he  was  in- 
sincere, and  merely  made  them,  supposing  him  to  have  made  ^em,  to  re- 
eoncile  himself  to,  and  to  ingratiate  himself  with,  these  people,  the  Binns's) 
they  are  both  quite  consistent  with  the  deceased  having  considered  this 
to  be  a  finished  willj  in  which  case  no  change  of  intention,  however  pro- 
bable in  itself,  or  however  probably  deposed  to,  can  have  the  slightest  ef- 
fect in  defeating  its  validity;  the  deceased  being  admitted  to  have  died 
without  doing  any  other,  or  further,  testamentary  act  It  remains  also  to 
be  observed,  that  there  are  facts  in  evidence,  at  variance  with  th6  state- 
ments of  the  witnesses  upon  one  of  these  heads  in  many  particulars.  For 
instance,  it  is  in  evidence,  in  spite  of  the  total  rupture  between  the  deceas- 
ed and  Doker  as  they  represent  it,  that  the  deceased  furnished  Doker  with 
money  for  her  expenses,  on  her  return  to  England;  that  he  also  gave  her 
an  order  to  a  person  with  whom  he  had  deposited  a  bed  and  some  bed- 
ding, to  deliver  it  up  to  her,  for  her  use;  that  immediately  upon  her  ar- 
rival in  England  she  took  up  her  residence  at  his  brother's,  in  compli- 
ance with  the  wishes  of  the  deceased,  where  she  continued  to  reside  till 
after  his  death;  that  he  made  frequent  inquiries  respecting  her  welfare; 
and,  thatj  on  one  occasion  (in  May,  1822)  he  sent  her  a  note  (which  is 
exhibited)  in  which  he  says  that  he  ^<  freely  forgives"  and  promises 
"  not  to  forget  her." 

But  the  deceased  is  also  pleaded  by  the  widow,  to  have  repeatedly 
declared  that  the  will  in  Doker's  possessipn  was  good  for  nothing — that 
she,  Doker,  had  stolen  a  paper  from  him,  purporting  to  be  a  will,  but 
that  the  same  was  not  witnessed,  and  that  she  could  make  no  use  of  it 
to  deprive  his  wife  or  children  of  his  property.  If  this  were  so,  it  were 
something— these  are  stringent  declaratiohs,  as  pleaded,  and  come,  at 
once,  to  the  point  But  the  witnesses  who  depose  to  them  are  so  incon- 
sistent with  each  other,  and  are  so  flatly  contradicted  by  the  face  and 
appearance  of  the  paper  before  the  Court(a),  that  it  is  quite  impossible 

(a)  For  instance,  John  Binns  deposed  that  **  a  day  or  two  before  Doker  left 
Holland,  she  produced  to  him,  the  deponent,  a  paper-writing,  saying,  **  Mr. 
Binns,  here's  a  will  Mr.  Goff  has  made,  and  if  you  and  your  wife  will  sign  it,'* 
meaning,  according  to  deponent's  impression,  as  vtitnesset,  "  it  may  come  into 
use  sometime."  This  the  deponent  declined,  saying,  "  he  would  not  do  it  for  all 
Amsterdam. "  The  paper  so  produced  was  not  read  by  the  deponent,  nor,  though 
acquainted  with  the  deceased's  hand-writing,  can  he  depose  to  its  having  been 
written  by  the  deceased.  He  remembers  just  looking  at  it  to  see  if  it  WBSsignedf 
which  it  was  not :  of  that  he  has  no  doubt :  he  cannot  swear  that  there  was  no 
signature  to  it,  but  he  does  swear  that  he  saw  none,  and  that  he  believes,  that  if 
the  same  had  been  signed  he  must  have  observed  it. 

Ann  Binns  deposed,  that  whilst  at  Rotterdam  with  Doker,  whom  she  had  ac- 
companied thither  just  before  her  sailing  for  England,  Doker,  in  her  search  for 
something  at  the  inn  there  which  she  had  misplaced,  put  her  hand  on  a  paper 
which  she  pulled  out,  saying,  to  deponent  «  here's  a  will  of  old  GofTn;  it  is 
neither  signed  nor  sealed,  but  it  would  have  been  good  if  I  had  been  his  wife; 
will  you  sign  it?"    On  deponent's  refusing,  she  said, "  there  are  plenty  of  peo- 
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jbr  it  to  place  any  reliance  upon  this  part  of  their  evidence.  On  the 
other  handy  there  are  two  persons  much  in  his  confidencey  examined 
upon  Doker's  allegation,  who  speak  to  direct  recognitions,  by  the  de^ 
ceased,  of  this  instrument,  as  an  effective  will,  in  poker's  hands.  In 
the  course  of  a  conversation  between  the  witness  Raitt,  and  the  deceased, 
relative  to  the  state  of  his  affairs,  in  the  May  preceding  his  death,  tke 
deceased  said,  *«I  have  settied  all  that;  I  have  made  my  will:"  and, 
on  Raitt  expressing  some  surprize  at  the  deceased  never  having  riiowfi 
it  to  him,  he  added,  "  I  have  it  not :  it  is  in  England;"  plainly  alluding 
to  the  will  in  Doker's  hands,  for  there  is  no  vestige  of  any  other.  The 
evidence  of  the  brother,  George  Goff,  is  even  still  more  explicit :  he 
speaks  to  haviite  been  t(M  by  tiie  deceased,  whilst  on  a  visit  to  him  at 
Rotterdam,  in  tiie  September  only  preceding  his  death,  that  <^  Betsey 
had  got  his  will. "  The  words,  he  says,  were,  as  he  the  deponent  best 
recollects  them,  "  I  have  made  a  will,  and  Betsey  has  got  it  with  her.*' 
And  I  see  nothing  to  justify  the  Court  in  repudiating  the  evidence  of 
this  witness,  confirmed  as  it  is  by  facts  in  the  cause  ;  though  it  mi^t 
otherwise,  for  reasons  that  need  not  be  stated,  be  entitied  to  little  ae^. 

dence. 

Upon  these  considerations  I  hold  that  I  am  brand  by  law,  in  defer* 
ence,  to  established  precedents,  to  pronounce  this  to  be  a  valid  will;  and 
I  decree  probate  uf  it,  as  such,  to  the  executrix.  And  I  also  think  that, 
in  directing  the  expenses  of  tiiis  suit  to  be  taken  out  of  the  estate^  I  am 
bound  to  except  those  occasioned  by  the  allegation  given  in  on  the  part 

Ele  in  England  who  will»  and  it  may  be  of  use  one  day.  I'll  read  it  to  you."  It 
egan, "  I  leave  to  Elizabeth  Smith  Wayling^^  my  present  housekeeper,  all  my 
property,"  &c. 

And  both  these  witnesses,  Binns  and  his  wife,  deposed,  that  on  subsequently 
acquainting  GoiF  that  Doker  had  got  something  of  a  will  of  his  "  he  flew  into  a 
violent  rage,  and  at  first  talked  of  sending  a  *fioHce  man*  after  her,  but  was 
quieted  ]^y  reflecting,  that  it  could  be  of  no  use  to  her  from  its  not  being  g^^ned^** 
adding,  «  he  had  put  bib  aiJio  to  no  pafier.  No,"  said  he,  «  Jack  Goff  does  not 
doso.  * 

A  witness  named  Jane  Ribbing  deposed,  that  some  days  after  Doker  had  left 
Holland,  Goff  told  the  deponent  (who  had  previously  heard  him  say,  that  he  had 
written  fiart  of  a  will,  but  would  not  «t^n  it)  that  she,  Doker,  had  got  that  paper 
from  him,  for  he  could  not  find  it,  but  that  it  was  of  no  use  to  her,  for  that  it  was 
not  signed,  nor  sealed,  nor  witnessed,  **  Jack  Goff,"  he  said,  "  don't  put  his 
name  to  a  paper." 

And  another  witness,  Benjamin  Rolf,  deposed  to  having  been  told  by  the  de- 
ceased, ''  that  he  had  made  no  will — ^that  he  had  given  a  woman  with  whom  he 
formerly  cohabited,  whom  he  called  Mrs.  Smith*,  a  faUe  will,  being  neither 
signed,  nor  sealed,  nor  delivered;  which  could  be  of  no  ser^'ice  to  her;  a  copy  of 
which  he  then  showed  the  deponent,  who  read  part  of  it;  but  all  that  he  remem- 
bers of  the  contents  is,  that  it  purported  to  bequeath  certain  property  to  Elisa- 
beth Wayling,*  or  a  person  of  a  name  very  similar  to  that. 

It  must  be  obvious,  upon  this  evidence,  that  these  witnesses  were  either  depos* 
ing  at  random,  or  of  some  other  paper,  or  were  purposely  deceived  and  misled 
either  by  Doker,  or  by  the  deceased  himself;  in  any  of  which  cases,  as  observed 
by  the  Court,  their  evidence  could  be  of  no  avail  to  defeat  the  instrument  now 
propounded  by  Doker. 

*  It  is  to  be  observed  that,  according  to  Binns's  deposition,  Doker  had  first 
passed  as  Mrs.  Goff.  After  she  knew  her  not  to  be  toff's  wife,  she  passed  by 
the  names  of  Mrs.  Smith  or  Mrs.  Wayling.  Binns  says  she  never  heard  of  her 
by  the  name  of  Doker,  nor  knew  that  to  be  her  true  name  till  after  the  death  of 
the  deceased. 
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of  the  widow  (which  the  registrar  will  ascertain  in  the  beat  way  that  he 
iA  aUe)j  and  which,  I  regret  to  say,  must  be  borne  bj/  the  widow. 
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Cin  the  Goods  of  Thomas  Charks  Pat  He,  deceased,  J 

A  wiH  propcuaded — ^the  direct  eyidence  to  thefaetum  of  that  wifl  stated,  and 
hdd  to  be  sufficient,  corroborated  by  varioas  facts  and  circo  instances,  to  enti- 
tle it  to  probate,  if  not,  itself,  impugned  and  discredited  in  the  strongest  man- 
ner— attempts  to  impugn  it  by  attacking,  1st,  the  character  of  the  witness;  2d, 
the  probability  of  the  disposition;  3d,  the  genuineness  of  the  signature,  stated, 
and  held  to  fail — ^the  will  pronounced  for,  and  the  opposing  parties  condemned 

ID  costs. 

JUDOMENT. 

Sir  John  Nicholl. 

This  is  a  case  of  some  weight  and  novelty,  considered  with  respect 
to  the  magnitude  of  the  property  at  stake,  and  the  nature  of  the  several 
proceedings  in  the  cause — especially  as  viewed  in  connection  with  that 
(extraordinary)  application  which  has  been  made  to  the  Court,  at  the  in- 
stance of  one  of  these  parties,  since  the  cause  was  concluded.  In 
order  to  furnish  a  distinct  view  of  the  case  it  is  necessary  that  the  Court 
should  state,  the  history  of  the  deceased  and  his  several  testamentary 
acts — an  outline  of  the  principal  proceedings  in  the  cause — the  proof  ad- 
duced in  support  of  the  instrument  propounded — and  the  grounds  upon 
which  that  proof  is  sought  to  be  impugned.  Upon  the  general  result 
will  depend  the  propriety  of  the  Court's  proceeding,  at  once,  to  a  sen- 
tence; or  of  its  opening  the  case  to  farther  investigation  in  the  manner, 
and  for  the  reasons  stated  in  that  application  to  which  it  had  just  adver- 
ted; but  of  which  it  postpones,  accordingly ,  a  particular  consideration, 
to  that  of  the  other  parts  of  the  case. 

The  deceased  in  the  cause,  Thomas  Charles  Pattle,  died  at  Macao,  in- 
China,  on  the  26th  of  November,  1815;  leaving  a  wife  and  one  daughter, 
an  only  child.  The  amount  of  his  property,  which  was  wholly  person- 
al, is  not  precisely  ascertained;  but  it  may  be  safely  estimated  at  140  or 
150,000/.  He  had  been  many  years  abroad  in  the  civil  service  of  the 
East  India  Company;  he  came  to  England  in  1802,  but  returned  to  Chi- 
na in  1805;  attained  a  high  station  in  the  counsel  of  the  factory  of  Ma- 
cao; and  died  there,  as  I  have  said,  in  1815.  Upon  going  out  to  China 
in  1805,  he  left  his  wife  and  daughter  in  this  country,  where  they  con- 
tinued to  reside  till  his  death. 

Previous  to  this  departure  in  1805,  the  deceased  made  a  will,  which 
is  before  the  Court,  bearing  date  in  April  of  that  year.  By  this  will  he 
bequeaths  his  whole  property  to  his  wife  and  daughter.  The  deceased 
had  also  living  at  that  time,  a  father,  two  brothers,  three  sisters,  an  un- 
cle Mr.  Haselby,  who  attests  this  will,  and  numerous  friends;  but  the 
will  of  1805  has  no  legacy  to  any  one  of  these.  It  is  to  be  observed, 
however,  that  the  deceased's  property,  at  this  ^time^  amounted  to  from 
between  10  to  20,000/.  ov^y. 

It  is  in  evidence  that  in  the  year  1814,  the  deceased  had  made,  or 
said  that  he  had  made,  another  will,  the  substance  of  which  is,  in  some 
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measure,  before  the  Court  in  SirTheophilusMetcairsaflBdavit  of  scripts. 
It  will  be  sufficient  to  say  of  this,  at  present,  that  it  should  seem  to 
have  been  a  will  in  which  his  collateral  relatives,  and  friends,  werelar^- 
ly  remembered;  probably ,  about  one-half  only  of  his  property,  which 
had  then  very  much  increased,  being  given  to  his  wife  and  daugh- 
ter. Letters,  too,  are  before  the  Court  written  by  the  deceased  in  Jan- 
uary and  February,  1815;  the  one  to  Mr.  Haselby,  the  other  to  his  friend 
Mr.  Becher.  In  the  former  he  tells  Haselby,  that  he  has  given  him  3000/. 
by  his  will ;  in  the  latter  he  tells  Becher,  that  he  has  "  put  down"  Haselby 
for  5000/.  in  his  will ;  adding,  that  he  should  not  object  to  pay  him  interest, 
as  on  that  sum,  until  his  death  puts  him  in  possession  of  the  principal. 

At  this  time  the  deceased's  health  had  began  to  fail.  Upon  his  return 
from  Canton,  (whither  it  was  his  duty  to  go  up^  as  it  is  termed,  at  cer- 
tain periods)  to  Macao,  in  the  beginning  of  the  year  1815,  symptoms  of 
dropsy,  and  water  in  the  chest  had  appeared.  In  the  summer,  however, 
of  that  year,  being  something  better,  and  having  been  recommended  a 
sea  voyage,  he  accompanied  Captain  Langford,  of  his  majesty's  ship 
Alpheus,  to  Manilla,  whence  he  returned  about  the  middle  of  August; 
Captain  Langford  kindly  consenting,  at  some  inconvenience,  if  not  loss 
to  himself,  to  return,  at  once,  to  Macao,  on  the  deceased  becoming  sud- 
denly much  worse  at  Manilla.  During  this  voyage  to  Manilla  and  back, 
the  deceased  was  attended  by  the  ship's  surgeon,  Mr.  Edwards,  and  his 
assistant  Mr.  Allen,  with  the  attentions  of  which  latter  he  was  so  much 
pleased,  that,  on  his  return  to  Macao,  he  prevailed  on  Captain  Langford 
to  give  Allen  his  discharge.  From  that  time  till  his  death  Allen  con- 
tinued much  about  the  deceased;  occasionally  writing  letters  for  him, 
which  the  deceased  merely  signed  and  so  forth. 

In  the  months  of  September  and  October  preceding  his  death,  the  de- 
ceased's dropsical  disorder,  in  the  whole,  increased  upon  him;  though, 
like  most  dropsical  patients,  he  was  better  sometimes,  and  at  other  times 
worse.  His  usual  medical  attendants  at  Macao  were  Messrs.  Pearson 
and  Livingstone,  gentlemen  attached,  in  that  capacity,  to  the  factory; 
but  the  first  of  these,  Mr.  Pearson,  accompanied  the  factory  to  Canton 
in  September  (1815)  and  did  not  return  thence  to  Macao  till  after  the 
deceased's  death.  From  September,  consequently,  Mr.  Livingstone 
was  his  sole  medical  attendant 

In  a  letter  written  by  Livingstone  to  the  widow,  soon  after  his  death, 
accompanying  a  watch  which  the  deceased  had  desired  him,  Living- 
stone, to  forward  to  his  wife  if  he  did  not  recover,  are  the  following  ex- 
pressions:— After  entering  into  some  particulars  of  his  last  illness,  and 
stating,  that  he  suffered  little  subsequent  to  his  return  to  Macao,  until 
his  death,  on  the  25th  of  November,  <^with  his  mind  powerful,  and 
memory  perfect,  to  the  last,"  except  from  "two  severe  attacks  of  dif- 
ficulty of  breathing,"  indicative  of  water  on  the  chest,  the  writer  thus 
proceeds:  ^*  after  one  of  these,  which  did  not  give  way  till  all  the  usual 
resources  of  medicine  had  been  tried,  he  had  seen  me  a  good  deal  alarm- 
ed; he  inquired  whether  I  considered  him  to  be  in  much  danger;  I  told 
him,  frankly,  that  another  attack  might  destroy  him  in  an  hour;  he  said, 
he  was  not  afraid  to  die,  but  wished  to  have  my  real  opinion,  that  he 
might  have  his  affiiirs  properly  arranged;  9his  toa^  on  the  ISth  o/ Octo- 
ber; he  informed  me  he  meant  to  send  for  Mr.  Crofl,  a  law  gentleman 
from  Bengal,  &c."  of  course,  though  riot  so  expressed,  to  assist  him  in 
such  proposed  arrangement.     It  is  a  will  alleged  to  have  been  made  by 
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Mr.  Cw)ft,  under  these  circumstances,  dated  the  20th  October,  1815, 
that  is  propounded,  in  this  cause. 

The  contents  and  form  of  this  will  are  briefly  these:  the  interest  of 
20,000/.  is  given  to  the  deceased's  father,  Thomas  Pattle,  for  life,  the 
principal,  at  his  death,  to  the  wife  of  the  deceased;  or,  in  the  event  of 
his  father  surviving  Aer,  to  the  daix^hter;  20,000/.  are  given  to  his  wife, 
and  30,000/.  to  his  daughter,  on  her  attaining  her  age  of  twenty-one, 
absolutely;  15,000/.  to  his  brother  James  Pattle;  5000/.  each  to  his  three 
sisters,  Mrs.  Rocke,  Mrs.  Mitford,  and  Mr&.  Lay.  The  residue  (after 
payment  of  these  and  other  legacies;  among  which  are  1000/.  to  Mr. 
Livingstone;  1000/.  to  Mr.  (originally  Pearson,  t-ut  altered  to)  Shank; 
3000/.  to  the  two  Mr.  Rosses  father  and  son;  and  1000/^  each  to  his  five 
executors)  is  directed  to  be  equally  divided  and  dwtributed  between  the 
children,  of  his  brother  James  Pattle,  and  his  sisters,  Mrs.  Rocke,  and 
Mrs.  Lay.  Such,  in  substance,  are  the  contents  of  this  will.  As  to 
its  form,  it  is  written  on  two  sheets,  and  occupies  five  sides,  of  large 
thick  paper;  there  are  several  little  alterations,  the  principal  being  the 
substitution  of  the  name  of  Shank,  for  that  of  Pearson,  which  I  have  al- 
ready noticed,  on  the  third  side;  and  the  interlined  additional  bequest, 
on  the  fifth  side,  of  a  pipe  of  Madeira,  to  each  of  his  executors — this  lat- 
ter is,  evidently,  written  by  the  writer  of  tlie  will — the  name  of  "  Shank*' 
IS  written  in  a  difierent  hand,  and  with  difierent  ink — ^the  instrument  is 
subscribed  "  Thomas  Charles  Pattle,^'  but  there  are  no  witnesses(a). 

Immediately  upon  the  death  of  the  deceased,  namely,  upon  the  26th 
of  November,  the  day  following,  this  instrument,  such  as  I  have  de- 
scribed it,  was  found  amongst  the  deceased's  papers,  in  a  sealed-up  en- 
velope thus  indorsed,  "  the  last  will  and  testament  of  Thomas  Charles 
Pattle,  Esquire,"  addressed,  "to  Sir  Theophilus  James  Metcalf,  Bart; 
George  Templar  Hastings,  Nathaniel  Middleton,  William  Frazer,  and 
Charles  Magnac,  Esquires,  executors;  to  be  opened  by  either  two  of 
them  that  are  in  China  at  the  time  of  my  death."  It  is,  accordingly, 
opened  by  two  of  the  executors  then  in  China,  Mr.  Frazer  and  Mr. 
Magnac;  and*  they,  at  Canton,  on  the  day  following,  the  27th  of  No- 
vember, make  an  affidavit  before  Mr.  Elphinstone,  the  chief  of  the  fac- 
tory, as  to  the  plight  and  condition  of  the  instrument  when  found;  with 
respect  to  those  erasures  and  interlineations,  of  which  I  have  just 
spoken,  still  apparent  on  the  face  of  it 

The  will,  with  this  affidavit  and  envelope  attached  to  it  by  a  sealed  tape, 
is  immediately  sent  to  England;  and  brought  into  this  Court,  where  pro- 
bate of  it  is  takes  by  two  of  the  executors;  the  one,  Mr.  Middleton,  being 
sworn  on  the  29th  of  May,  1816,  and  the  other,  Mr.  Templar,  on  the 
21st  of  June,  the  month  following.  At  first  it  should  seem  that  the 
body  of  the  will  was  supposed  to  have  been  written  by  the  deceased: 

(a)  To  explain  this  circumstance  of  there  being  no  witnesses,  Croft  had  de- 
posed, that  this  was  pursuant  to  hia  advice;  he  not  conceiving  it  to  be  necessary, 
as  the  deceased  had  no  real  property ;  and  as  it  appeared  to  him  that  having  it 
attested  might  create  unnecessary  difficulties,  there  being  persons  in  England 
who  could  easily  prove  the  deceased *s  signature  to  it,  •«  The  possible  difficulty," 
he  says,  *'  which  he,  the  deponent,  contemplated  was,  that  as  the  only  persons 
who  could  be  procured  as  witnesses  were  those  resident  in  China,  it  might  be- 
come necessary,  in  the  event  of  there  being  a  dispute  respecting  the  will,  to  send 
out  a  commission  to  China,  to  examine  them."  He  had  before  deposed  that  the 
only  person  actually  present,  was  a  half-cast  Chinese  woman,  who  did  not  un* 
derstand  English. 
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for  when  Mr.  Alten,  a  friend  of  the  deceased,  acquainted  with  his  maa- 
ner  and  character  of  handwriting,  attended  Acre,  on  the  30th  of  May, 
1816,  as  one  of  the  two  persons  selected  to  authenticate  the  instrument 
in  that  respect,  (this  being  requisite  prior  to  probate,  as  a  will,  of  any 
unattested  paper  actually  passing  to  the  executors)  he  does,  I  make  no 
doubt,  very  innocently,  though  sonx^what  too  precipitately,  subscribe 
and  make  an  affidavit  that  « the  i^hole  body,  series,  and  contents  of," 
as  well  as  <<  the  signature  to"  this  will,  are  of  the  deceased's  hapd-writ* 
ing(a).  And  really,  the  ^dy  of  the  instrument  propounded  in  this 
cause  is  written  in  a  band  so  similar  to  the  subscriptumy  in  point  of 
general  character,  that  a  person  recognizing  the  latter  by  inspection,  and 
making  this  sort  of  affidavit  pretty  much  as  a  matter  of  Ibrm,  wiUioot 
any  circumstance  whittever  to  excite  his  suspicions,  or  to  suggest  to 
him  the  necessity  of  any  critical  examination  of  the  body  of  the  instru* 
ment,  might  have  fallen  into  this  error  very  excusably.  It  is  nether  a 
circumstance  of  any  great  moment,  in  itself;  nor  does  it  seem  to  have 
excited  any  doubt  or  suspicion  among  the  parties  interested  ai  tkai 
time:  for. 

In  June,  1816,  the  widow,  on  behalf  of  herself  and  daughter,  filed  a 
bill  in  Chancery;  calling  upon  the  executcnrs  to  pay  into  Court  the  le- 
gacies due  to  them  under  this  will,  assumed,  of  course,  to  be  valid.  Ac- 
cordingly, the  sum  of  70,000/.  to  which  their  legacies  (that  to  the  faHier 
inclusive)  jointly  amounted,  was  actually  paid  by  the  executors  into  that 
Court;  and  the  widow  and  daughter  have,  in  consequence,  enjoyed  ^Aetr 
share  of  the  deceased's  property  bequeathed  to  them  by  this  will,  ever 
since  the  month  of  April,  1818.  But  in  1819,  three  years  after,  the 
probate  is  called  in;  and  the  executors  are  put,  by  these  same  parties,  on 
proof  of  the  will,  per  teste^^ 

The  daughter,  however,  though  still  &  minor,  had  married  a  Mr. 
Wakefield  in  this  interval,  and  he  should  seem,  from  what  now  appears, 
to  have  been  the  principal  mover  of  this  suit,  to  which  he  was  pcurty,  as 
the  guardian,  and  in  riffht  of  his  wife,  from  the  very  beginning.  It  is 
quite  impossible  theremre  for  the  Court  to  consider  him,  in  effect,  as  a 
mere  intervener,  although,  formally,  he  does  appear  in  that  character; 
having  been  cited  as  the  person  upon  whom  her  interest  involved,  on 
the  death  of  Mrs.  Wakefield,  in  the  progress  of  the  suit  But  it  is  man- 
ifest, from  the  whole  course  of  the  proceedings,  that  he  is,  and  has  been, 
from  the  very  beginning,  the  efiective  party  opposing  this  will:  such  I 
am  bound  to  consider  him,  and,  as  such,  principally  responsible  for  the 
whole  conduct  of  this  cause.  He  it  is  who  instructs  the  proctor:  he  it 
is  who  collects,  I  might  almost  say,  instructs,  the  witnesses:  it  is  on  his 
behalf  that  the  proctor  and  counsel  originally  retained  in  the  cause  are 
acting  at  the  hearing;  although  Mr.  Wakefield  now  suggests  an  interest 
separate  from  that  of  the  widow,  who,  it  should  seem,  YiBjA  the  preferable 
claim,  at  least,  to  their  services;  to  which  Mr.  Wakefield  indeed,  in  his 
character  of  intervener  in  the  suit,  could  have  no  claim.  I  should  say, 
that  the  widow,  having  married  again,  is  the  party,  Mrs.  Robson,  and 

(a)  On  the  attendance  of  Mr.  Larken,  another  friend  of  the  deceased,  who, 
as  proposed,  was  to  join  in  Mr.  Allen's  affidavit,  on  the  16th  of  June  (prior  to  Mr. 
Templar's  being  sworn)  he  discovered  the  mistake.  His  name  accordingly  was 
struck  out  of  ihU  affidavit,  in  which  it  was  originally  intended  that  he  should ^oin 
with  Mr.  Allen.  And  Mr.  Larken  was  sworn  to  a  separate  affidavit,  wnich 
went  to  the  hand- writing  of  the  subscription  only. 
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tkattiie  third  party,  Mr.  Rocke,  aqppears  as  the  guardian  of  the  residuary 
legatees,  in  the  tioom  of  two  of  the  executors  in  whose  name  it  was  com- 
menced; but  who  have  died  in  the  course  of  this  suit  I  must  here 
too  obserye,  that  tliis  suit  has  occupied  nearly  four  years,  as  the  first  al- 
legation, or  that  propounding  the  will,  was  given  in  in  February,  1623. 
Where  the  blame  of  this  lies,  I  do  not,  at  present,  stop  to  inquire.  I 
notice  it,  principally,  in  order  to  protest  aeainst  the  time  which  this  suit 
has  occupied,  being  deened  the  fault  of  mis  Court,  or  of  its  forms:  it 
might  have  bee«  brought  to  a  hearing,  for  any  thing  that  appears  to  the 
oontraiy,  in  one-fourth  of  the  time,  if  the  parties  hed  wished  it. 

Having  thus  furnished  a  general  outline  of  the  case  itself,  and  the  pro- 
ceedings had  in  it,  it  now  becomes  time  to  inquire,  whether  the  execu* 
tors  have  answered  the  demand  which  has  been  made  upon  them  to  prove 
ihe/acium  of  this  will,  in  a  satisfactory  manner — ^taking  into  considera- 
tion, the  time,  and  the  circumstances  under  which  they  are  so  called 
upon,  and  the  following  circumstance  in  particular. 

Upon  the  first  allegation,  that  propounding  the  will,  being  given  in 
by  tiie  executors,  they  applied  to  the  Court  for  a  requisition  to  China  in 
order  to  examine  witnesses  there  upon  it;  which  application  was  re- 
sisted by  the  parties  oj^sing  the  will,  on  account  of  the  expense  and 
delay  which  it  would  occasion,  in  common,  to  both  parties.  To  that 
application,  so  resisted,  the  Court,  under  the  circumstances,  refused  to 
accede:  but  an  refusing,  it  did  so  upon  this  special  implied  condition, 
namely,  that  the  case  on  the  part  of  the  executors  should  be  fairly  met 
by  their  opponents,  and  that  secondary  evidence,  to  some  extent,  in  fa- 
vour of  the  will,  should  be  acquiesced  in,  on  their  parts,  as  the  execu- 
iars  were  deprived,  in  all  probability,  of  primary  evidence  in  its  favour, 
solely  in  consequence  of  the  Court's  acceding,  in  effect,  to  their  own 
prayer.  This  is  a  circumstance  not  to  be  lost  sight  of  j  and  it  accounts 
for  the  evidence  in  favour  of  the  will  being,  in  some  parts  of  it,  less 
strin^nt  than  it  otherwise,  probaMy,  would  have  been.  For  instance, 
Mr.  lavingstone's  evidence  to  the  instructions,  No.  2,  and  that  of  other 
witnesses  to  many,  not  unimportant  p^rts  of  the  case,  would,  probably, 
have  been  had,  if  the  widow,  and  next  of  kin,  had  made  no  objection  to 
a  requisition  going  out  to  China,  as  prayed  by  the  executors,  in  the  first 
instance. 

I  now  proceed  to  the  proofs  furnished  by  the  executors,  under  these 
circumstances,  of  the  factum  of  this  will,  the  only  direct  witness  to 
which  is  the  writer  of  it,  Mr.  Croft;  being  the  "  Mr.  Croft,  a  law 
gentieman  from  Bengal,"  whom  Mr.  Livingstone  had  mentioned  in  his 
letter  to  the  widow,  that  the  deceased  proposed  sending  for^  on  sus- 
pecting that  his  illness  might  terminate  fatally. 

It  seems  that  just  about  this  period,  or  in  the  beginning  of  September, 
1815,  Mr.  Croft,  accompanied  by  his^wife,  had  arrived  at  Macao  from 
Calcutta,  in  the  course  of  a  voyage  undertaken  for  the  benefit  of  Mrs. 
Croft's  health.  He  had  become  acquainted,  at  Calcutta,  with  Mr.  James 
Pattie,  the  deceased  brother,  and  was  the  bearer  of  letters  from  him  to 
the  deceased,  among  which  was  a  letter  of  introduction  for  himself  and 
Mrs.  Croft.  The  deceased  was  too  ill  to  receive  them  into  his  own 
house,  but  he  placed  them  in  that  of  Sir  Theophilus  Metcalf,  then  at  his 
disposal,  in  consequence  of  its  owner's  absence  from  Macao,  where  they 
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resided  till  the  beginning  of  November,  (a)  During  this  intcrv^J  Croft 
(the  husband)  often  called  upon  the  deceased)  who  admitted  him  or  not 
according  to  circumstance*;  the  length  of  his  visits  being  regulated  by 
the  state  of  the  deceased's  health  and  spirits  «it  the  particular  times  when 
they  happened  to  be  paid. 

The  following  is  the  history  as  furnished  by  Mr.  Croft  in  his  deposi- 
tion, of  the  making  of  this  will.  On  the  evening  before  the  will  is  exe- 
cuted he  is  sent  for — he  finds  the  deceased  labouring  under  a  great  diffi- 
culty of  breathing;  apparently  almost  at  the  last  gasp  ;  but  he  soon  re- 
covers so  far  as  to  be  able  to  converse— the  deceased  then  tells  him  that 
he  has  sent  for  him  in  order  to  draw  up  Yd$  will« — Croft  answers,  that, 
not  having  his  books  with  hioiy  ho  will  not  undertake  to  draw  it  up, 
technically,  and  professionally;  but  will  write  it,  as  a  friend,  from  his 
dictation — the  deceased  assents  to  this,  and  desires  him  to  sit  down  and 
write,  accordingly.  A  paper  is  then  written  by  Croft,  from  the  deceas- 
ed^s  dictation,  which,  having  been  read  and  approved  by  the  deceased, 
is  taken  away  by  Croft,  in  order  that  he  may  copy  it  out  fair  for  execu- 
tion. In  the  course  of  the  evening  he  receives  two  additional  instruc- 
tions(6),  which  I'shall  presently  notice;  with  which,  and  liiose  taken  s3 
above,  he  proceeds  to  prepare  the  instrument  in  question.  On  the  fol- 
lowing day  he  carries  it  to  the  deceased,  to,  and  by,  whom  it  is  read 
over— -some  ccurrections  are  made  in  it,  at  his  own  suggestion;  and  the 
deceased  finally  executes  the  instrument,  being  at  that  time,  in  a  state 
of  perfect  capacity.  When  executed,  the  will  is  left  in  the  deceased's 
custody,  who  saw  Croft  several  times  after;  but  made  no  further  ob- 
servations to  hiTUf  on  the  subject  of  it  He  had  quitted  Macao,  on  his 
return  to  Calcutta,  about  a  fortnight  or  three  weeki,  when  the  deceased 
died. 

The  above  is  a  mere  general  outline  of  Croft's  account,  but  it  warrants 
an  assertion  Uiat,  in  that  account  itself,  if  credible,  the  Court  is  furnish- 
ed with  direct  proof  of  the  /actum  of ^b  instrument;  or,  in  other  words, 
it  is  furnished  with  direct  proof  that  tnis  instrument  was  drawn  up  from 
instructions  given  by  the  deceased,  and  that  it  was  executed  by  him, 
being,  at  the  time,  of  sound  and  disposing  mind  and  memory.  As  to 
this  last  particular,  indeed,  it  may  be  observed,  once  for  all,  that  no 
doubt  has  even  been  mggested  with  respect  to  the  deceased's  perfect 
capacity  at  this  period:  he  survived  this  transaction  five  weeks;  and 
it  is  in  evidence,  from  a  host  of  witnesses,  that  he  was  fully  capable  to 
the  last;  and  that  his  mind,  to  the  last,  was  as  much  alive  as  it  had  ever 
been. 

Such,  then,  is  the  direct,  positive,  evidence  to  the  /actum  of  this 
wilL     In  confirmation  of  it,  we  have, 

1st  The  finding  of  the  instrument,  as  already  described,  immediately 
upon  the  death  of  the  deceased,  in  a  sealed-up  envelope;  one  of  the  seals 
used  bearing,  I  observe,  the  deceased's  crest  and  cypher.  And  this  a 
fortnight  or  three  weeks  after  Croft,  the  writer  of  the  instrument,  had 
quitted  Macao. 

2dly.  There  are  five  old,  and  intimate,  friends  of  the  deceased,  at- 
testing the  genuineness  of  the  signature — persons  well  acquainted  with 

(a)  Croft  himself  was  absent  about  a  fortnight  of  this  time,  having  gone  to  Can- 
ton.    Canton  is  distant  about  60  miles  from  Macao. 
{b)  See  note  (a),  page  228,  /loat. 
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his  hftndkwritin^,  from  hia  correspondeneej  both  private,  and  o£Bicial— 
forming  that  opinion  and  belief,  not  upon  a  hasty  and  casuai  inspection, 
but  after  doubts  had  been  raised  as  to  the  genuineness  of  the  signature — 
assigning,  as  their  ground  of  opinion  and  belief,  its  perfect  resemblance 
to  the  deceased's  usual  signature  in  that  pecidiarity  of  character,  which 
belongs  to,  and  distinguishes,  the  hand-writing  of  most  individuals. 
Evidence  to  hand*writ£ntg  is,  at  best,  inconclusive;  but  of  that  species  of 
proof,  I  will  say  that  the  witnesses  here  produced,  have  fumi^ed  as 
strong,  and  as  satisfactory,  a  sample  as  well  could  be  furnished.  These 
circumstances,  in  conjunction  with  others  which  will  naturally  disclose 
themselves  in  the  progress  of  this  inquiry,  so  corroborate  the  direct  evi- 
'  dence  in  favor  of  this  will,  that  unless  that  evidence  be  impugned,  and 
discredited,  in  the  strongest  manner,  the  will  itself  is  fully  established. 

The  opposers  of  the  will  have  endeavoured  to  subvert  the  force  and 
e&ct  of  this  evidence  in  several  ways.  But  their  counsel  have  princi- 
pally argued  and  objected,  in  order  to  this:  1st  The  character  of  the 
witness.  Croft,  which  they  have  represented  to  be  such,  that  the  Court 
can  place  no  reliance  upon  his  evidence;  especially  none,  in  favor  of 
such  a  will,  which:  ddly.  they  have  maintained  that  hardly  an$f 
evidence  could  sustain,  from  the  improbable  mode  in  which  it  piuports 
to  dispose  of  the  property  of  the  deceased:  3rdly,  and  lastly,  they  have 
contended  that,  independent  of  all  this,  the  pretended  signature  to  this 
will  is  provedy  (as  it  was  expressly  alleged)  to  be  a  forgery,  and  not  of 
the  handwriting  of  the  deceased;  which  if  it  be  proved,  then,  of  course, 
there  is  an  end,  both  of  Croft's  evidence,  and  oi  the  whole  question.  It 
is  necessary  therefore  that  the  Court  should  examine,  briefly,  each  of 
these  several  grounds  of  objection. 

1.  And  here  in  the  first  place  it  is  to  be  observed,  ia  estimating  the 
credit  due  to  this  witness,  Mr.  Croft,  that  his  general  character  has  not 
been  put  in  issue:  no  plea  has  been  given  stating,  no  witness  has 
been  produced  to  depose,  that  he  is  a  person  not  fit,  from  his  general 
character,  to  be  believed  upon  his  oath.  His  moral  character  in  a/)ar- 
ticular  transaction  has  been  attacked,  through  the  medium  of  interroga- 
tories addressed  to  him;  and  pretty  successfully,  as  far  as  that  transac- 
tion goes.  It  appears,  by  his  answers,  that  he  had  married,  in  this  coun- 
try, a  daughter  of  Sir  Edward  East,  whom  he  accompanied  to  India  on 
his  being  appointed  Chief  Justice  at  Bengal,  in  1813.  At  Calcutta  he 
entered  into  partnership  with  Mr.  Cumberbach  an  attorney,  and  continu- 
ed in  partnership  with  him  till  1816/  The  will  in  question  was  made 
in  1815;  up  to  which  period,  and  until  long  after.  Croft's  moral  charac- 
ter stood  unimpeached;  so  that  nothing  at  tiiattime,  apparentiy,  pointed 
him  out  as  a  fit  instrument  to  be  selected  for  the  commission  of  a  gross 
fraud  and  forgery.  In  1818,  however,  it  appears  that  he,  a  married  man, 
resident  with  his  wife  at  Calcutta,  seduced  a  yoUng  woman,  only  19  or 
20  years  of  age,  the  daughter  of  his  former  partner  Mr.  Cumberbach — 
a  case  of  seduction,  it  is  true,  attended  with  some  circumstances  of  great 
aggravation.  The  father  brought  his  action  for  this,  and  recovered 
heavy  damages;  and  Mr.  Croft  left  India  and  returned  to  Europe.  Now 
what,  or  whether  any,  palliatives  to  this  grossly  immoral  conduct  on 
his  part  existed,  as  in  the  lures  and  temptations  thrown  out  by  the  young 
lady,  or  otherwise,  I  shall  not  stop  to  inquire:  it  can  admit  of  little  ex- 
cuse, and  of  no  justification.  But  that  the  Court  should  presume  him, 
Jrom  this  one  transaction^  capable  of  committing  a  gross  act  of  fraud  and 
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forgery,  two  years  before,  and  of  supporting  it  by  as  gross  perjury,  two 
or  three  years  after,  is  a  proposition,  which  I  am  bound  to  wiUihold  my 
assent  from  both  by  law  and  reason.  Mr.  Wakefield's  Counsel  have 
contended  that  the  witness,  Croft,  is  to  be  swept  out  of  the  case:  that 
however  is  going  a  length  to  which  the  Court  is  quite  unprepared  to  fol- 
low them,  upon  any  such  grounds  as  they  have  stated:  at  the  same  time 
he  is  certainly  not  a  witness  omni  exceptione  major  \  he  is,  to  a  certain 
degree,  tainted.  The  Court  therefore  will  resort  to  other  critmathan 
his  mere  oath  of  the  integrity  of  this  whole  transaction  relative  to  the 
will  in  question;  and  will  briefly  consider  what  confirmation  his  state- 
ment respecting  it  derives,  as  well  from  admitted  facts  and  probabilities 
in  the  case;  as  upon  other  considerations  fairly  applicable,  as  tests  of  the  ' 
credit  due  to  the  account  given  of  it  by  this  witness  in  particular. 

Among  these  oMer  considerations  a  first,  and  not  the  least  material  is, 
that  the  deposition  of  this  witness  itself,  which  is  long,  and  special,  car- 
ries with  it  strong  internal  marks  of  truth  and  fairness.  So  far  as  the 
Court  is  enabled  to  judge,  it  presents  a  candid,  unreserved,  undisguised 
relation  of  facts.  He  is  called  to  speak  to  this  transaction,  nearly  five 
years  after  it  had  taken  place;  it  might  well  be  that  in  that  interval  some 
of  the  particulars  had  escaped  his  recollection  altogether,  and  that  others 
once  forgotten,  would  revive,  as  circumstances  connected  with  them 
gradually  suggested  themselves  to  the  witness.  This  alone  would  be 
sufficient  to  account  for  the  statement  of  a  transactiqn  so  remote,  being, 
to  some  extent,  erroneous,  .and  confused.  The  memory  of  this  witness 
may,  not  improbably,  be  a  treacherous  one.  It  is  also  to  be  remember- 
ed that  means  have  been  resorted  to  of  betraying  him  into  inoonsisten- 
cies,  or  contradictions,  to  ppeak  the  most  favourably  of  them,  a  little  ex- 
traordinary. He  had  been  questioned  in  a  very  unusual  manner  (not  to 
say  intentionally  tampered  with)  by  the  opposers  of  this  will,  at  the  out- 
set of  the  cause.  The  Court  alludes  to  a  letter  addressed  to  Croft  in  De- 
cember, 1819,  by  Mr.  Wakefield;  and  conveyed  to  him  at  Marseilles, 
where  he  then  resided,  not  by  the  ordinary  conveyance  of  the  post,  but 
by  a  special  messenger,  Mr.  Humphries,  an  attorney  (who  afterwards 
travelled  with  the  witness  from  Marseilles  to  Paris);  a  letter  consisting 
not  merely  of  general  inquiries,  but  making  up  a  set  of  special  interroga- 
tories containing  a  pretty  strict  cross-examination  of  Mr.  Croft  relatn^e 
to  all  the  circumstances  of  this  long  by-gone  transaction.  Now,  first,  as 
to  this  mode  of  proceeding,  it  is  one  in  my  judgment  very  objectionable. 
Croft  was  the  alleged  writer  of  the  will;  a  witness  whom  the  executors 
must  have  been  expected,  and  indeed  whom  they  were  bound  to  produce. 
General  inquiries  of  him  as  to  whether  he,  in  truth,  wa^  the  writer  of 
the  will,  and  as  to  whether  the  deceased  gave  him  instructions  for  it, 
and  subscribed  it,  and  was  in  a  state  of  testamentary  capacity  at  the  time, 
might  not  be  improper,  even  in  the  projected  opposers  of  it;  in  order  to 
determine  them  as  to  whether,  ai:d  to  what  extent,  they  would  persist 
in  their  projected  opposition.  But  to  require  written  answers  to  a  long 
string  of  interrogatories  as  to  such  a  transaction,  of  the  nature  of  those 
addressed  to  this  witness,  and  before  he  bad  seen  the  original  papers  in 
the  cause,  was  a  course  of  proceeding,  neither  very  tisualy  I  repeat,  nor 
very  proper;  although  the  Court  is  willing,  in  candour  to  acquit  the 
writer  of  this  letter  of  any  improper  intention  at  that  time.  What  how- 
ever has  the  result  been?  The  witness  not  only  apparently  in  the  most 
unreserved  manner,  returns  a  full  general  answer  by  letter  to  that  so 
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addressed  to  him;  but  he  also  answers  distinctly,  in  writing,  all  the  que- 
ries in  the  several  interrogatories,  as  far  as  his  recollection  then  served 
him.  And  this  letter,  and  these  answers,  are  now  introduced  into  the 
cause,  in  order  to  discredit  the  witness,  as  by  reason  of  variations  be- 
tween them,  and  the  deposition.  After  all,  however,  to  what  do  those 
variations  amount?  Upon  my  mind,  candidly  and  impartially  consider- 
ed, they  produce,  for  reasons  presently  to  be  stated,  a  quite  contrary 
effect  to  that  for  which  they  have  been  invoked  into  the  cause. 

These  answers  of  Croft  cbnfirm  as  fully,  in  substance,  ihe  factum  of 
this  will;  or  in  other  words,  that  it  Was  written  from  the  instructions, 
and  that  it  was  subscribed  by  the  hand,  of  a  capable  testator,  as  the  de- 
position: \he  principal  variations  are  tJiese:  in  the  answers  it  is  said,  !• 
That  the  instrument  was  completed  and  signed  at  one  sitting:  2.  That  the 
daughter  had  a  legacy  of  50,000/.  and  was  also  the  residuary  legatee. 
It  seems  that  this  statement  was  erroneous  in  both  particulars;  accord- 
ingly a  correct  statement,  and  consequently  one  varying  from  the  above, 
in  both  pailiculars,  was  given  in  the  deposition^  of  which  an  abstract  has 
already  been  furnished. 

Now  as  to  this  variation,  the  witness  does  not  suppress,  that  his  im- 
pression, at  the  time  of  his  answering  Mr.  Wakefield's  queries,  was,  that 
the  instrument  was  completed  at  one  sitting.  He  candidly  admits  this 
upon  his  examination  in  chief,  and  says,  that  ^^  he  could  not  have  deposed 
merely  from  unaided  recollection,  that  the  will  was  not  then  signed ;  and 
that  what  he  then  wrote  (namely,  from  the  deceased's  dictation,  as  above) 
"  became  the  draught  of  his  will;  for  the  impression  upon  his  mind  was, 
that  such  had  been  the  fact,  till  in  the  month  of  March  last  (i.  e.  in  the 
month  of  March,  1820,  for  this  witness  was  examined  ia  the  July  of 
that  year)  copies  of  the  instructions  (i.  e.  the  two  additional  instruc- 
tions sent  to  the  deceased  in  the  evening  of  the  day  when  the  instruc- 
tions, as  already  stated,  were  taken)  were  shown  to  him  by  Mr.  Gatty, 
Wakefield's  solicitor,  at  Paris;  and  they  refreshed,  and  corrected,  the 
deponent's  memory,  so  as  to  enable  him  to  depose,  &c."  that  is  in  brief, 
as  already  stated  in  the  abstract  of  his  deposition.  The  witness  speaks 
to  the  same  efiect,  only  with  greater  particularity,  in  answer  to  the  third 
interrogatory,  with  every  appearance  of  fairness  and  candour,  and  which 
the  Court  sees  no  reason  to  distrust,  even  after  all  that  has  been  urged 
in  objection  to  the  credit  of  this  witness. 

An  explanation  equally  satisfactory  is  given  of  the  other  variation.  He 
says,  in  answer  to  the  third  interrogatory, "  the  respondent  did,  in  his  let- 
ter tb  Mr.  Wakefield,  state  the  impression  upon  his  mind  to  be,  that  the 
legacy  to  the  daughter  was  50,pOQ/.>  which  he  stated,  as  he  did  every 
thing  else,  from  recollection;  and, by  referring  to  the  will  as  he  has  now 
an  opportunity  of  doing,  he  sees,  very  plainly,  how  the  misconception 
arose,  she  having  an  absolute  bequest  of  30,000/.  and  a  contingent  be- 
quest of  20,000/.  She  was-  therefore  to  have,  eventually,  what  he  ra- 
ther erroneously,  stated  her  (as  he  then  believed  her)  to  be  entitled  to, 
absolutely."  He  admits  also  having  stated,  according  to  the  then  im- 
pression of  his  mind,  that  the  daughter  was  the  residuary  legatee.  The 
account  which  Ihis  witness  gives  of  his  comrtiunications  with  Sir  The- 
ophilus  Metcalf,  in  answer  to  this  same  fifth  interrogatory,  as  to  the 
erasure  of  Pearson's  name  and  the  substitution  of  Shank's — his  not  at- 
tempting to  account  for  this,  &c.  (not  to  advert  to  it  more  particularly) 
has  every  mark,  to  my  mind,  of  truth  and  fairness. 
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As  to  Croft's  mistake  itideed,  with  respect  to  the  disposition  of  the 
residue,  so  far  from  impeaching  the  credit  of  his  general  narrative,  it 
goes  far  to  confirm  it,  in  my  judgment  Taking  this  transaction  to  have 
passed  in  mere  ordinary  course,'  as  the  witness  relates,  there  is  nothing 
unnatural,  or  improbable,  in  Croft  having  forgotten,  after  an  interval  of 
four  years,  to  whom  the  residue  was  bequeathed  by  this  will.  It  was  a 
matter  of  no  moment  or  interest  to  him;  nor  is  it  at  all  surprising  that  it 
should  have  made  no  deep  impression  upon  his  memory.  But  on  the 
other  hypothesis,  on  the  supposition  of  tfiis  being  a  fraud  on  the  part  of 
Croft,  in  conspiracy  with  some  other  person  or  persons,  its  main  object 
must  have  been  to  deprive  the  daughter,  then  Miss  Pattle,  of  the  residue. 
And  that  Croft  could  possibly  have  so  far  forgotten  the  main  object  of 
the  fraud,  as  to  hold  out  to  Wakefield  that  his  wife  was  the  residuary 
legatee,  at  any  time,  is  a  circumstance  so  improbable,  that  this  very  mis- 
take is  a  strong  confirmation  of  the  transaction  having  actuaUy  passed, 
as  he  describes  it 

Thus  fair,  then,  the  attack  upon  the  credit  of  this  witness  fails  in  its 
object  Admitting  him  however  to  be  so  shaken  in  credit  as  to  require 
even  all  tiiat  corroboration  which  an  accomplice  requires,  examined 
upon  a  criminal  prosecution,  still,  in  my  judgment,  the  testimony  of  this 
witness  has  that  corroboration.  Some  of  the  numerous  corroborations 
which  it  derives,  as  well  fix)m  the  res  gesta^  as  from  the  testimony  of 
other  witnesses,  have  already  been  adverted  to.  Again,  that  the  de- 
ceased made  a  will  at  this  time,  through  the  agency  of  Croft,  must  be 
admitted  from  Livingstone's  letter  to  the  widow.  It  is  in  evidence  too, 
not  only  that  soon  after  the  making  of  the  will,  such  was  generally  re- 
ported at  Macao  to  be  the  fact,  but  that,  it  was  mentioned,  specifically^ 
to  Mr.  Ross  at  the  time,  as  that  gentleman  deposes,  by  Croft,  by  Li- 
vingstone, and  he,  Mr.  Ross,  thinks,  by  the  deceased  himself.  Again, 
as  to  the  contents  of  the  will,  the  pencil  instructions,  No.  1,  are  proved 
to  be  in  the  deceased^s  hand-writing;  as  the  instructions.  No,  2,  are  proved 
to  be,  partly  in  the  hand-writing  of  the  deceased,  and  partly  in  that  of 
Mr.  Livingstone,  (a)  Accordingly,  the  bequests  and  directions  fur- 
nished by  these  instructions  are  embodied  in  this  will.  Both  these  in- 
structions, I  should  say,  were  carried  by  Croft  to  Bengal  and  preserved; 
nor  are  they  produced  by  him,  as  to  corroborate  his  own  evidence,  now 

(a)  These  instructions  Nos.  1  and  3  were  as  follows: 

No,  1. 
<'  Please  to  add 
"  jeiOOO  to  A.  Pearson, 
**  Ditto  to  J.  Livingstone. 
**  All  my  goods  and  wines  to  be  sold  for  the  general  purposes  of  my  will,  except 
a  pipe  of  Madeira  to  each  of  my  executors. 

«T.  C.  P.** 

No.  2. 
"I  hereby  empower  my  present  attomies  George  Templar  and  Hastings  Na- 
thaniel Middleton,  esquires,  to  sell  all  my  stock  in  the  3  per  cent  consols,  and 
East  India  Stock,  for  the  general  purposes  of  my  will, 

«  19  Octr.  1815.  «  Taoi.  Cha».  Pattl*.*' 

"  Mt  OBAa  Sib, 
"  Mr.  Pattle  wishes  the  above  clause  to  be  inserted  in  his  will,  because  at  pre- 
sent his  attomies  have  no  power  to  sell,  only  to  receive  and  reinvest. 

"Youf'struly, 

<*JoBir  LiTtvotTova." 
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that  the  will  is  questioned,  but  they  were  delivered  by  him  to  Sir  Theo- 
philus  Metcalf  in  the  following  year  at  Bengal;  When  inquiries  were 
made  about  the  substitution  of  Shank's. name,  for  that  of  Pearson;  and 
he,  Crofty  should  seem  to  have  actually  forgotten  their  existence,  till 
copies  of  them  were  shown  to  him,  in  1820,  by  Mr.  Gatty,  at  Paris.  If 
liiere  be  any  fraud  then,  Livingstone  must  be  a  party  to  it:  as  also  must 
Allen,  for  the  name  of  <^  Shank,''  and  the  indorsement  on  the  envelope, 
are  now  proved  to  have  been  written  by  Allen.  In  short,  so  strongly 
does  all  this  corroborate  the  evidence  already  stated,  furnished  by  Croft 
as  to  the  immediate y^c/t^m  of  this  instrument,  that  the*  adverse  parties 
have  been  constrained  to  meet  it  by  setting  up,  in  fact,  a  new  case,  al- 
most at  the  hearing,  which  I  shall  advert  to  presently;  equally  unfounded 
however,  as  that  originally  set  iip,  either  in  proof,  or  in  probability. 

2d.  It  has  been  attempted  however  to  be  maintained  in  argument, 
secondly,  that  the  dispositive  part  of  this  will  is  so  highly  improbable^  as 
to  present  a  nearly  insuperable  obstacle  to  its  being  considered  the  de- 
ceased's own  act  Let  us  see  upon  what  foundation  that  argument  rests, 
or  in  other  words,  whether  the  dispositive  part  of  this  will  has  any  thing 
of  that  "high  improbability"  sought  to  be  ascribed  to  it 

The  deceased  had  a  wife  and  daughter — an  only  child.  Towards  Ins 
wife,  more  has  been  said  of  his  fondness,  than  could  be  of  his  fidelity, 
for  his  conduct  in  that  particular  does  not  seem  to  have  been  quite  puie. 
The  truth  and  sincerity  of  his  love  for  his  daughter,  admit  of  no  doubt: 
he  was  particularly  attentive  to  her  education;  and  constantly  expressed 
himself,  when  sp^Jcing  or  viriting  of  her,  in  the  warmest  and  most  af- 
fectionate terms.  Now  it  is  said  that  the  amount  of  property  left  away 
from  this  only  daughter  is  so  improbable,  as  to  furnish,  of  itself,  a  se- 
rious obstacle  to  the  alleged  validity  of  this  will:  and,  by  way  of  height- 
ening this  improbability,  the  Court  is  reminded  that  the  deceased  had 
made  a  will,  leaving  to  bis  wife  and  this  daugbtier  his  whole  property, 
in  1805. 

Now  here,  in  the  first  place,  does  it  at  all  follow,  that,  because  the 
deceased  left  his  wife  and  daughter  his  whole  property,  consisting  of 
from  10  to  15,000/.  in  1805,  he  should  also  leave  them  his  whole  pro- 
perty, consisting  of  from  140  to  150,000/.  (after  a  ten  years  separation 
from  them)  in  1815?  I  see  little  or  no  connexion  between  the  two  pro- 
positions, the  one  of  which  has  been  assumed  as  the  so  probable  conse- 
quence of  the  other.  The  deceased  might  think  in  1815,  as  many  per- 
sons do  who  have  acquired  large  fortunes  abroad,  that  his  collateral  re- 
lations had,  theriy  some  claim  upon  his  bounty.  He  might  think  his 
daughter  amply,  and  more  safely,  provided  for*  by  a  part  of  his  large 
property  in  1815,  than  bv  a  bequest  of  the  whole.  There  could  be  no 
room  for  such  considerations  in  1805,  when  his  whole  property  was  at 
least  ten  times  less  in  amount;  and  not  more  than  sufficient  to  leave  his 
wife  and  daughter  decently  provided  for;  which  I  must  presume  to 
have,  always>  been  his  first  object 

Again,  the  circumstance  of  there  being  no  legacy  in  this  will  to  his 
uncle  Haselby  is  said,  by  the  opposers  of  the  will,  to  be  nearly  incom- 
patible with  its  genuineness;  the  more  especially  as  the  deceased  had 
^mentioned,  in  letters  of  January  and  February,  1815,  that  he  had  ^^put 
down"  Haselby  for  3  or  5000/.  Now  such  "  declarations"  as  they  have 
been  termed,  are  the  slightest  circumstances  possible  in  a  case  like  the 
present,  either  in  favour  o^  or  against  a  will..    The  letters  in  question^ 
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are  dated  in  January  and  February,  1815;  in  the  course  of  that  year  the 
deceased  had  earnestly  and  repeatedly  pressed  Haselby  to  come  out  to 
China,  which  he  had  declined..  This  might  induce  him  to  alter  his 
mind,  and  omit  Mr.  Haselby.  But  the  very  evidence  produced  by  the 
opposers  of  the  will,  in  order  to  show  the  improbability  of  Haselby's 
omission,  does,  incidentally,  by  a  consequence  of  which  probably  they 
were  not  aware,  render  the  general  tenor  of  this  will,  as  to  the  disposi- 
tive part  of  it,  by  no  means  incredible.  It  proves  that  even  in  1814, 
ihe  principle  of  the  will  of  1805,  had  been  departed  from;  and  that  the 
deceased  had  given,  or  intehded  to  give,  considerable  legacies,  away 
from  his  wife  and  daughter.  Nor  is  it  at  all  improbable  that  a  testator 
who  bequeathes  3  or  5000/.  to  an  unclCy  should  endow  his  brotrhera^ 
sisters,  and  their  families,  with  even  as  liberal  a  portion  of  his  testanien- 
tary  bounty,  as  is  purported  to  be  conveyed  to  them  by  this  obnoxious 
will. 

Observations  of  a  similar  import  apply  to  another  similar  argument, 
only  with  still  stronger  effect,  inasmuch  as  the  "declarations"  upon 
which  it  is  founded  are  of  a  much  looser  texture.  The  deceased,  it 
seems,  had  promised  Captain  Langford  to  "  do  something  for  his  son;" 
a  promise  which  I  admit,  as  insisted,  that  he  never  performed,  provided 
this  is  to  be  taken  as  his  will.  But  a  circumstance  of  this  nature  is  a 
mere  feather,  if  placed  in  the  scale,  as  a  counterpoise  to  that  Weight  of 
evidence  by  which  this  instrument  is  authenticated.  The  deceased,  in 
making  this  promise  might  have  been  insincere;  or  he  might  have  al- 
tered his  mind;  or  he  might  have  forgotten  it.  It  was  likely  that  there 
should  be  such  a  legacy  in  his  will :  but  is'  there  not  being,  so  unlikely 
as  to  assist  materially  in  provihg  this,  or  any,  will  said  to  be  his,  to  be 
a  fsibrication,  and  a  forgery  ?  I  am  of  opinion  that  it  is  a  circumstance 
too  trivial  and  remote  to  have  any  such  effect  whatever. 

But  since  the  opposers  of  this  will,  in  their  zeal  to  impress  on  the 
Court  the  improbability  of  the  dispositive  part  of  it,  have  thought  fit 
to  refer  it  to  some  testamentary  dispositions  of  the  deceased  in  1814; 
those  who  defend  it  are  surely  at  liberty,  by  way  of  rebutting  that  in- 
ference; to  refer  it  to  other  testamentary  dispositions  of  the  deceased, 
of  nearly  the  same  date,  which  are  before  the  Court,  if  not  in  strict  for- 
mal proof  still  in  my  judgment  sufficiently  in  proof  to  justify  this  use 
of  them  on  their  part  At  all  events,  they  are  sufficiently  in  evidence 
for  the  Court  to  avail  itself  of  them,  in  order  to  ascertain  whether  the 
dispositive  part  of  the  will  now  propounded  really  is  so  utterly  impro- 
bable as  its  opponents  would  represent  it.  I  allude  to  the  paper  marked 
(A)  annexed  to  the  affidavit  of  scripts  of  Sir  Theophilus  Metcalf. 

It  appears  that  in  June  1814,  the  deceased  showed  Sir  Theophilus 
Metcalf  a  memorandum  which  he  had  written  in  the  blank  page  of  aa 
<^  Encyclopaedia"  consisting  of  sums  and  initials;  being,  as  he  said,  an 
abstract  of  the  legacies  contained  in  a  will,  which  he,  the  deceased,  had 
then  lately  made.  This  Encyclopaedia  was  afterwards  given  by  the  de- 
ceased to  his  friend  Captain  Ross,  and  the  paper  in  question  was  copied, 
in  181T,  by  Sir  Theophilus  Metcalf,  from  that  book(a).    Among  others 

(a)  The  script,  paper  (A),  was  the  copy  so  madeljy  Sir  Theophilus  Metcalf 
tff  these  sums  and  initials;  over  against  which  were  placed  the  names  of  the  per- 
sona to  whom  he  conceived  the  initials  to  allude,  in  the  following  manner : 
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is  Mr.  Haselby's  legacy  of  3,000/.  Most  of  the  legacies  correspond  in 
amount  with  those  in  the  will  no"w  propounded.  Some  are  enlarged — 
the  legacy  for  instance,  to  the  brother,  Mr.  James  Pattle,  is  enlarged 
from  10  to  15,000/.  Probably  the  deceased's  property  had  increased 
between  April  1&14,  ^nd  October  1815.  The  sum  of  60,000/.  is  put 
down  without  any  initials;  but  as  neither  the  father,  wife,  nor  daughter, 
are  noticed  in  this  abstract,  this  sum  of  60,000/.  (made  70,000/.  .in  the 
will)  was  clearly  intended  for  them.  The  disposition  of  the  residue  is 
not  mentioned;  nor  was  the  deceased  himself  probably  aware,  even 
nearly,  of  its  exact  amount.  It  is  in  evidence  tiiat,  only  vory  shortly 
before  his  death,  he  was  under  great  uneasiness  as  to  a  considerable  sum 
due  to  him  from  a  person  named  Beale,  who  subsequently  became  a 
bankrupt;  though  not,  I  think  it  appears,  until  after  the  deceased  had 
obtained  payment  of  his  debt  It  might  be  very  difficult,  under  these 
circumstances,  for  the  deceased  himself  to  calculate  what  the  residue  of 
his  property,  at  a  given  time,  would  actually  nett  to  those  persons  se- 
lected for  his  residuary  legatees. 

Now  it  should  seem,  upon  the  general  result,  that  the  legacies  minuted 
in  this  abstract  amount  to  about  114,000/.  of  which  only  60,000/.  seem 
to  have  been  intended  by  the  deceased  for  his  father,  wife,  and  daugh- 
ter: being  nearly  in  the  same  proportion-to  what  thetty  probably,  was 
his  whole  property,  as  the  bequests  to  them  under  this  will  bear  to  his 
whole  property  at  the  time  of  his  death.  If  then  to  conjectures  upon 
loose  probabilities  as  to  the  dispositive  part  of  this  will,  this  abstract, 
made  by  the  deceased  himself,  of  the  will  of  1814,  may  be  opposed 
with  any  sort  of  propriety,  the  whole  inference,  slight  as  it  is,  arising  from 
the  asserted  improbability  of  the  dispositive  part  of  it,  stands  completely 
refuted*  I  term  it  a  slight  inference,  and  upon  general  principles,  for 
this  reason.  All  presumptions  either  for,  or  against,  an  alleged  will, 
arising  from  the  particular  disposition  which  it  purports  to  make  of  the 
deceased's  property,  are  but  vague  and  loose,  at  the  very  best;  inasmuch 
as  the  varieties  oi  human  opinion,  as  to  what  is,  or  is  not,  a  fit  disposi- 
tion of  property  by  will  are  almost  infinite.  • 

3.  I  proceed,  thirdly,  to  the  evidence  in  proof  of  the  direct  charge  of 
the  signature  to  this  instrument  being  a  forgery. 

This  Court  has  often  had  occasion  to  observe,  that  evidence  to  hand- 
writing is  at  best,  in  its  own  nature,  very  inconclusive;  affirmative,  from 
the  exactness  with  which  hand-writing  may  be  imitated;  and  negative, 
from  the  dissimilarity  which  is  often  discoverable  in  the  hand  wi-itingof 
the  same  person,  under  difierent  circumstances.  Without  knowing,  ve- 
ry precisely,  the  state  and  condition  of  the  writer  at  the  time;  and  exer- 
cisinga  very  discriminating  judgment  upon  these;  persons  deposing,  espe- 
cially, to  a  mere  signature  not  being  that  of  such  or  such  a  person,  from  its 
dissimilarity,  howsoever  ascertained,  or  supposed  to  be,  to  his  usual  hand- 

"10,000/,  J.  P.—His  brother,  Jauies  Pattle. 

"    5,000/.  S.  R.— His  sister,  Mrs.  Rocke. 

•«  5,000/,  E.  M.— .His  sister,  Mrs.  Mitford,  &c" 
Sir  Theophilus  Metcalf  had  sworn  that  "being  well  acquainted  with  the  fami- 
ly and  friends  of  the  deceased,  he  was  enabled,  as  well  from  a  perusal  of  the 
said  memoranda,  as  from  the  explanation  which  the  deceased  himself  had  given 
to  him  of  the  meaning  of  the  same,  to  ascertain  all  the  persons  to  whom  the  se- 
veral initials  applied.'*  At  the  head  of  this  paper  was  the  sum  of  60,000/.  with- 
out any  initials:  opposite  to  which  was  written  by  Sir  Theophilus  Metcalf» 
"Thii  sum,  I  conceive,  was  meant  for  his  wife  and  daughter/' 
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writing,  are  so  likely  to  err,  that  negative  evidence  to  a  mere  f  ubscrip- 
tion,  or  signature,  can  seldom,  if  ever,  under  ordinary  circumstanceSi 
avail  in  proof,  against  the  final  authenticity  of  the  instrument  to  which 
that  subscription,  or  signature,  is  attached.     But  such  evidence  is  pecu- 
liarly fallacious,  where  the  dissimilarity  relied  upon,  is  not  that  of  general 
character,  but  merely  particular  letters;  for  the  sli^test  peculiarities  of 
circumstance  or  position-^as,  for  instance,  the  writer  sitting  up  or  recli^ 
ning,  or  the  paper  beinc  placed  upon  a  h^er  or  so0er  substance,  or  on 
a  plane  more  or  less  inclined — nay,  the  materials,  as  pen,  ink,  &c.  being 
difierent  atdifferent  times^^-are  amply  sufficient  to  account  for  the  same 
letters  being  made  variously  at  the  different  times  by  the  same  indivi- 
dual.    Independent,  however,  of  any  thing  of  this  sort,  few  individuals, 
it  is  apprehended,  write  so  uniformly,  that  dissimilar  formations  of  par- 
ticular letters  are  grounds  for  concluding  them  not  to  have  been  made 
by  the  same  person.     Of  the  deceased,  at  least,  the  hand-writing  was 
not  so  uniform  as  to  render  such  dissimilarity  a  test  (and  it  is  the  one 
principally  relied  on)  safely  applicable  to  the  proof  of  this  signature  be- 
ing a  forgery.     The  Court  has  before  it  thirty  letters  written  by  the  de- 
ceased, when  in  perfect  health,  and  even  finely  written.     The  body,  in 
a  small,  fine  rapid  hand;  the  signatures,  larger,  but  still  in  a  masterly 
hand.     Yet  in  the  formatioiis  of  the  particular  letters,,  especially  those 
composing  the  signatures  (nay,  in  the  signatures  themselves)  nearly  eve- 
ry sort  of  variety  occurs.     Sometimes  the  deceased  signs  "  Tho"  ChaS*' 
sometimes  ^^T.  C."  only.     And  the  particular  letters,  especially  the 
initials  <<  T.  C.  P.,"  are  as  various  as  can  well  be  conceived  in  their 
particular  formations.     Subject  to  these  preliminary  observations,  I  ad- 
dress myself  to  the  direct  proof  of  this  signature  being  a  forgery — only 
further  premising,  that  if  Courts,  from  their  experience,  have  always 
been  in  the  habit  of  expressing  suspicions  of  the  nature  which  I  have  de- 
scribed as  to  evidence  upon  hand-writing,  generally,  there  never  was  a 
case  tending  to  justify,  and  confirm  those  suspicions,  more  strongly  than 
thepresent 

Trtie  best,  usually  j^rhaps  the  only  proper ^  evidence  of  hand-writings 
is  that  of  persons  who  have  acquired  a  previous  knowledgeof  the  party's 
hand-writing  from  seeing  him  write,  and  who  form  their  opinion  from 
the  general  character  and  manner  of  this,  and  not  from  criticising  par- 
ticular letters.  Of  this  class  of  witnesses  only  three  are  produced  to 
prove  this  signature  a  forgery,  namely.  Lord  Torrington,  Mr.  Drum- 
mond,  and  Mr.  Baring. 

The  first  of  these.  Lord  Torrington,  had  not  seen  the  deceased  subse- 
quent to  1810,  or  1811;  and  what  does  he  say  ?  <<  He  cannot  depose 
that  he  believes  the  signature  not  to  be  of  the  hand-writing  of  the  de- 
ceased.** He  admits,  however,  having  been  told  by  Major  Robson  that 
^*  very  great  doubts  existed  as  to  whether  the  signature  were  not  a  for- 
gery;'* and  yet,  deposing  under  the  prejudice  which  these  suggested 
doubts  would  naturally  give  rise  to,  "  he  will  not  venture  to  say  that  he 
believes  the  signature  not  to  be  that  of  the  deceased  in  the  cause:"  there 
is  such  a  "similarity  of  character,**  he  cannot  depose  that  "  he  believes 
the  signature  not  to  be  his.**  It  has  been  truly,  I  think,  insisted,  that 
this  is  evidence  rather  favorable,  than  adverse,  to  the  genuineness  of 
this  subscription. 

Nor  is  the  evidence  of  Mr,  Drummond,  the  second  witness,  in  iU  ge- 
neral effect,  very  dissimilar:  for  he  cannot  take  upon  himself  to  depose 
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that  be  does  not  believe  the  signature  to  be  the  hand-writing  of  the  de- 
ceased: "  he  can  only  de^^y^^  for  reasons  staled  "  that  he  has  doubts:" 
he  admits  that  the  signature,  <<at  first  view,  does  appear,  in  his  judg- 
ment, to  have  the  character  of  the  deceased's  subscription/'  What  then  are 
the  reasons  upon  which  this  deponent  rests  his  doubts  ?  I  should  first 
however  premise,  that  Mr.  Drummond  had  not  seen  the  deceased  write 
after  1807;  and  that  he  too  had  been  told,  like  the  first  witness  (name- 
ly, by  Mr.  Wakefield)  that  the  signature  in  question  was  believed  to  be 
a  forgery. 

According,  then,  to  his  recollection^  the  final  ^^  ss"  of  the  christian 
names  "  Tho*."  and  "  Cha*."  were  usually  made  by  the  deceased  with- 
out any  curve  inwards  at  the  foot;  and  the  capital  P,  in  the  surname 
Pattle,  in  one  connected  flourish,  i.  e.  with  a  double  loop  at  the  bottom. 
The  signature  differing  from  the  deceased's  usual  signature  (according 
to  his  recollection)  in  the  particulars,  is  the  ground  upon  which  this 
witness's  doubts  are  founded. 

Now  here  in  the  first  place,  as  to  the  capital  P,  I  have  already  ob- 
served, speaking  of  his  letters,  that  the  deceased  made  his  capitals  in  a 
variety  of  different  ways.  But  will  it  be  believed  that  of  his  signatures 
to  three  exhibits  annexed  to  the  very  allegation  upon  which  the  witness 
is  deposing,  the  P,  in  Pattle,  is  made,  in  no  one  instance,  in  the  mode 
suggested  by  this  witness,  as  the  usual  mode;  but  that  they  are  all  in 
the  same  form  as  in  the  signature  to  the  will  ?  As  to  the  final  ^^  ss,"  the 
deceased,  being  manifestly  a  rapid  writer,  made  his  '^ss"  more  fre- 
quently by  a  mere  dash  of  his  pen,  without  curving  inwards  at  the  foot, 
though  there  are  many  instances  to  the  contrary,  in  most  of  the  exhibits. 
Nay,  here  again,  in  the  very  first  of  the  three  exhibits  annexed  to  this 
allegation,  the  final  "  j"  in  the  "Tho»."  is  written  in  the  one  of  these 
modes;  and,  in  the  *^Cha*."  it  is  written  in  the  other.  So  extremely 
fallacious  are  the  criteria  sought  to  be  relied  upon.  I  will  only  further 
observe,  on  this  head,  that  of  the  two  allegations  given  by  the  opposers 
of  this  will,  there  being  three  exhibits  annexed  to  the  first,  and^two  to 
the  second,  the  signatures  to  the  three  former,  are  as  dissimilar  to  those 
to  the  two  latter,  exhibits,  as  can  well  be  imagined.  The  three  former 
are  signed  "Tho".  Cha'.  Pattle,"  in  a  beautiful  hand — ^the  two  latter  are 
signed  T.  C.  Pattle  only;  and  this,  hardly  legibly.  The  deceased  then 
was  obviously  not  so  uniform  a  writer,  that  observations  of  this  sort 
can  be  much  depended  upon. 

The  third  witness,  Mr.  Baring,  is  more  positive — ^he  does  venture  an 
opinion  to  this  signature  being  a  forgery :  he  participates  in  the  scepti- 
rism,  and,  to  some  degree  in  the  confidence,  of  those  witnesses  who, 
from  their  skill  in  hand-writing  alone,  (as  I  shall  presently  observe) 
arrive,  unanimously,  at  the  same  conclusion.  Indeed,  it  may  be  well 
questioned  whether  Mr.  Baring  does  not  more  properly  belong  to  this 
Litter  class  of  witnesses,  than  to  the  one  in  which  I  am  considering  him. 
lie  is,  evidently,  a  witness  who  plumes  himself  as  a  judge  of  hand-writ* 
ing,  generally — of  the  deceased's  hand-writing,  in  particular,  he  has  had 
lilUe  knowledge,  nor  had  he  seen  the  deceased  write,  subsequent  to 
ISOl.  At  best,  however,  his  knowledge  of  the  deceased's  particular 
h'md-writing,  was  slender  and  remote — ^his  prejudices  against  the  signa- 
ture were  recent,  and,  probably,  strong:  for  he  admits  ttiat  Mr.  Wakc- 
iield  had,  previous  to  his  examination,  affirmed  to  him,  <^  that  the  will 
would  be  found  a  forgery.''    Now  what  are  the  reasons  by  which  Mr. 
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Baring  fortifies  his  belief  as  to  this  signature  being,  what  it  was  so  as- 
serted ? 

His  first  reason  is  that  the  signature  is  not  in  the  same  hand-writing 
as  the  address  on  the  envelope.  So  far  he  happens  to  be  right:  but  who 
ever  said  that  the  address  on  the  envelope  was  written  by  the  deceased? 
Not  the  propounders  of  this  will,  at  any  time;  though  the  opposers,  at 
one  time,  did,  namely,  just  so  long  as  suited  their  own  purpose.  The 
indorsement  on  the  envelope  is  now  admitted,  on  all  hands,  to  have 
been  written  by  Allen.  Meantime,  of  the  professional  gentlemen,  if  l 
may  so  term  them,  deposing  to  hand-writing,  of  whom  I  shall  say  more 
presently,  there  are  several  who  depose  that  the  signature  is  in  the  same 
hand-writing  as  the  address.  So  that  we  have  this  curious  feature  in 
the  case.  Mr.  Baring  who  deposes  to  his  belief  of  this  signature  being 
a  forgery,  under  an  impression  that  the  address  on  the  envelope  was 
written  by  the  deceased,  assigns,  as  one  of  his  reasons  for  that  belief,  the 
"signature''  being  in  a  different  character  from  the  *^ address."  Other 
witnesses,  again,  who  depose  to  the  same  belief,  under  a  conviction, 
that  the  address  on  the  cnvelojje  was  not  written  by  the  deceased,  as- 
sijgn  as  one  of  their  reasons  for  that  belief,  the  "  signature"  and  "address" 
being  written  in  one  and  the  same  character. 

His  second  reason  is  that  **the  top  of  the  T,  in  Thomas,  is  of  a  greater 
length  than  the  deceased  was  accustomed  to  make,  or  ever  made  it,  in 
the  days  of  his  best  writing."  It  might  be  sufiicient  to  say  that  this 
"  T,"  does  not  purport  to  have  been  made  "in  the  days  of  his  best  writ- 
ing." The  deceased  was  in  bed,  and  sick,  and  feeble;  which  might 
Well,  of  itself,  account  for  this  "  T,"  differing  from  those  which  he 
made  "in  the  days  of  his  best  writing."  Thus  it  should  .seem,  that  the 
reason  were  frivolous,  though  the  fact  were  true.  But  there  is  some 
reason  to  believe  that  the  witness  is  mistaken  in  his  premises,  as  well 
as  erroneous  in  his  conclusion.  The  objection  is,  that  the  flourish  at 
the  top  of  the  <*T"  in  "Thomas"  is  too  long:  it  extends  however  only 
to  the  first  small  "  t"  in  the  surname  of  Pattle.  Now  in  the  signature 
to  the  very  first  exhibit  annexed  to  the  opposer's  allegation,  the  flourish 
is  longer,  actually  extending  two  letters  beyond,  that  is,  to  the  "1"  in 
"Pattle,"  instead  of  merely  to  the  first  "t" 

The  next  reason  is,  that  this  same  "  flourish,"  is  too  firm,  to  be  con- 
sistent with  the  tremulous  appearance  of  the  remainder  of  the  signature. 
This  is  surely  too  weak  a  reason  for  serious  discussion;  not  to  mention 
that  in  his  opinion,  of  the  "  tremulous  character j^  at  least  of  the  whole 
of  the  remainder,  of  the  signature,  this  witness  is  not  outborne  by  those 
other  witnesses,  who  speak,  as  professors,  on  this  subject,  and  regard  it 
in  a  scientific  light.  But,  independent  of  this,  parts  of  a  signature,  so 
made,  might  well  be  more  tremulous  and  others  less  so,  according  as  the 
deceased,  sitting  up  in  bed,  shifted  from  a  more,  to  a  less  convenient 
posture,  or  vice  versa;  or  even  according  as,  remaining  in  the  same  po- 
sition, he  bestowed  more  or  less  pains  on  the  diflerent  component  parts 
of  it 

This  witness's  next  reason  is,  that  some  of  the  letters  in  "  Tho«."  are 
paintedj  or  touched  up.  This  is  the  old  objection,  of  which,  as  a  ge- 
neral olyection,  I  shall  say  more  presently.  Meantime,  if  the  fact  were 
so,  it  proves  nothing — ^for  the  deceased  was  not  in  that  state  of  extreme 
bodily  debility,  as  to  be  incapable  of  retouching  some  of  the  letters,  if 
not  sufiidently  clear,  as  struck  oflTin  the  first  instance. 
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Mr.  Baring^s  last  reason  is,  that  ihe  signature  bears  a  strong  resem- 
blance^  in  point  of  hand-writing,  to  the  body  of  the  instrument,  particu- 
larly the  letter  "  s"  in  "  Tho'/'  Now  admitting  this  similarity,  it  proves 
nothing;  the  deceased's  hand-writing  certainly  has  something,  as  already 
observed,  of  similarity  to  Mr.  Croft's.  But  when  this  witness  puts  in 
the  similitude  of  a  single  letter,  the  letter  **  s,''  this  last  reason  really 
becomes  unworthy  of  grave  judicial  remark. 

Of  the  evidence  to  hand-writing,  thus  far,  this  then  is  the  general  ac- 
count Three  witnesses  are  produced  to  prove  this  signature  a  forgery, 
no  one  of  whom  was  intimately  acquainted  with  the  hand-writing  of  the 
deceased,  or  had  seen  him  write  for  a  number  of  years.  Two  of  the 
three  have  doubts,  but  concur  in  the  general  similarity  of  this,  to  the 
deceased's  admitted^  signat^res:  the  third  disbelieves,  but  assigns  rea- 
sons for  that  disbelief,  ia  no  degree  valid,  in  my  jjudgment,  to  justify 
and  sustain  it  On  the  other  hand  there  are  five  witnesses  of  as  high 
respectability,  deposing  from  an  intimate,  and  much  more  recent,  inter- 
course and  acquaintance  with  the  deceased  s^nd  his  subscriptions  (and 
this,  too,  after  doubts  had  been  suggested  of  its  genuineness)  to  this  be- 
ing his  actual  signature;  and  so  deposing  from  similarity,  not  of  particu- 
lar letters,  but  of  general  character;  ordinarily,  the  only  safe  criterion 
upon  which  to  form  au  opinion  upon  such  a  subject  It  would  surely 
be  waste  of  time  to  attempt  to  sum  up  this  evidence  on  both  sides,  in  or- 
/der  to  strike  a  balance. 

But  the  opposers  of  the  will  have  obtruded  on  the  notice  of  the  Court 
evidence  (if  it  should  be  so  called)  to  this  part  of  the  case,  of  a  some- 
what different  species.  I  mean,  the  opinions  of  persons,  who,  without 
any  previous  knowledge  of  a  party's  hand-writing,  think  they  can 
judge,  from  their  skill  and  experience  in  such  matters,  whether  a  signa- 
ture, for  instance,  said  to  be  his,  be  so  or  not,  by  comparing  it  with 
other,  his  admitted  signatures:  and  who  also  undertake^  by  certain  in- 
dications, to  determine,  from  the  general  appearance,  of  hand-writing, 
whether  it  be  written  in  a  natural  or  ah  imitated  character.  This  spe- 
cies of  evidence  has  been  constantly  held,  both  subdivisions  of  it,  the 
lowest  and  weakest  that  can  possibly  be  offered.  The  first  subdivision 
indeed,  or  evidence  to  hand-writing  that  rests  upon  mere  comparison, 
is  inadmissible,  at  common  law:  if  indeed,  the  observation  does  not  ra- 
ther apply  to  this  branch  of  evidence,  in  both  its  subdivisions,  under  the 
authority  of  the  case  of  Gurney  v.  Longlands,  5  B.  &  A.  1 30,  the  last  case 
in  which  any  question  respecting  it  has  occurred  at  common  law,  that  I  am 
awar^  of.  Inclining  strongly  to  this  view  of  the  subject,  the  Court,  so  far 
as  regards  the  present  case,  might  say,  at  once,  that  the  effect  of  this  evi- 
dence, be  it  what  it  may,  would  fail  to  bring  the  scale  as  to  proof  of  hand- 
writing even  to  an  equal  balance;  much  more,  would  fail  to, turn  it,  and 
convict  this  instrument  of  fabrication  and  forgery.  But  evidence  of  this 
species  actually  adduced  in  the  present  cause,  suggests  some  considera- 
tions into  which  the  Court  ijnay,  not  unusefully,  enter,  as  applicable  to 
this  subject,  generally. 

Here  are  seven  witnesses  of  this  class  examined  in  the  present  case — 
five  of  the  seven  being  persons  in  official  situations  (three  in  the  post- 
office,  and  two  in  the  bank):  added  to  these  are  an  engraver,  and  a  law 
stationer.  Now  to  what,  taken  in  its  general  result,  does  their  evidence 
amount  ? 

In  sustaining  the  case  which  they  are  propounded  to,  namely,  that  this 
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signature  is  a  forgery,  these  gentlemen  all  agree.     At  that  end  in  com* 
mon,  they  all  arrive.     But,  though  they  agree  in  their  conclusions,  they 
differ  so  widely  in  their  premises — the  reasons, comparatively  few,  which 
they  assign  in  common,  are  so  vague  and  unsatisfactory — in  many,  not 
unimportant,  particulars,  they  so  flatly  contradict  each  other — and  in 
others,  most,  if  not  all  of  them,  in  turn,  are  so  flatly  contradicted  hy  ad- 
mitted facts  in  the  cause — that  their  evidence,  taken  as  a  whole,  fails  to 
induce  any  suspicion  even  upon  my  mind  of  this  instrument  heing,  what 
they  so  confidently  pronounce  it,  a  forgery.    For  instance,  as  to  the  vague 
and  inconclusive  character  of  most  of  their  common  reasons,  the  cir- 
cumstances, I  observe,  which  they  nearly  all  assign  as  their  reasons,  for 
deeming  this  signature  to  be  written,  in  a  feigned,  and  not  in  a  natural, 
hand,  may  be  amply  accounted  for  by  the  deceased's  state  and  condition, 
at  the  time  of  this  instrument  being  signed.     One  common  reason  is  the 
old  objection,  as  I  again  term  it,  of  ^^ painting :^\a)  there  can  scarcely 
be  a  less  certain  criterion.     Many  persons  have  a  trick,  or  knack,  or  ha- 
bit, of  retouching  their  letters;  it  was  that,  well  known  to  his  contem- 
poraries, of  a  late  eminent  advocate  in  this  Court;(i)  most  of  whose  notes 
and  opinions  might  be  easily  convicted  of  being  forgeries,  according  to 
this  criterion.     It  may  happen  to  any  person,  not  in  the  habit  of  it,  to 
pass  over  his  letters  a  second  time,  from  a  failure  of  ink  in  the  pen  that 
traced  them  in  the  first  instance.     In  short,  this  circumstance  of  paint- 
ing is,  itself,  extremely  trivial.     Again,  as  to  contradicting  each  other, 
some  of  these  witnesses  are  confident  that  certain  letters,  exhibited  by  the 
opposers  of  the  will,  are  not  of  the  hand-writing  of  the  deceased — others 
are  as  confident  that  they  are  of  his  hand-writing.     Lastly,  as  to  the 
contradiction  which  certain  of  the  witnesses  experience  from  admitted 
facts  in  the  cause,  there  are  several  of  them  pretty  confident,  that  the 
body  of  the  will,  the  subscription  to  it,  the  pencil  instructions,  and  the 
indorsement  on  the  envelope,  were  all  written  by  one  and  the  same  in- 
dividual, namely.  Croft.     The  weight  of  evidence  so  preponderates  as 
to  justify  me  in  terming  it  an  admitted  fact  in  the  cause,  that  they  are 
the  hand-writing  (to  say  nothing  of  the  signature)  of  three  different  per- 
sons, viz.  of  the  deceased.  Croft,  and  Allen.     Nay,  the  indorsement  is 
now  suggested  by  Wakefield  himself  to  have  been  written  by  Allen;  and 
affidavits,filed  on  his  part,  are  actually  before  the  Court,  in  which  that  fact 
is  distinctly  sworn  to.  (c)     Witnesses  so  deposing,  to  say  the  least,  are 
completely  neutralized;  and  it  may  be  sufficient,  so  far  as  respects  the 
present  case,  to  dismiss  their  evidence  with  that  single  remark.     But, 
as  with  reference  to  general  practice,  I  earnestly  recommend,  that  no  at- 
tempts should  be  made  to  obtrude  such  evidence  on  the  Court  in  any 
future  case.     It  occasions  considerable  certain  expense;  that  any  benefit 
should  result  from  it  is  most  unlikely;  but  that  any  considerable  benefit 

(a)  To  assist  the  Court  in  detecting;  this,  a  glass  of  high  powers,  said  to  have 
been  used  by  these  |;entleinen  in  order  to  its  detection,  was  offered  to  the  Court 
at  the  hearing.  This  offer  the  Court  peremptorily  declined— observing,  in  sub- 
stance— ^that  glasses  of  high  powers,  however  fitly  applied  to  the  inspection  of 
natural  subjects,  rather  tended  to  distort,  and  misrepresent,  than  to  place  auch 
objects  in  their  true  light— especially  when  used  (their  ordinary  application 
in  the  hands  of  firejudiced  persons)  to  confirm  some  theory,  or  preconceived 
opinion. 

(fi)  The  editor  believes  Dr.  Lawrence. 

(r)  See  note  (a),  page  240,  fwat. 
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should,  may  be  safely  pronounced  nearly  impossible.  In  aid  of  a  good 
case  it  is  wholly  superflous,  as  the  Court  deemed  it,  for  instance,  in  the 
case  of  Saph  v.  Atkinson,  ante,  p.  87,  ef  seq.y  where  it  is  to  be  re- 
collected, that  the  Court  had  made  up  its  mind  to  pronounce  against 
the  will,  before  it  adverted  to  the  direct  evidence  adduced  in  proof  of 
the  signature  to  it  being  a  forgery,  at  all.  That,  in  support  of  a  bad  cause, 
it  is,  at  best,  merely  unavailing,  this  very  case  may  serve  to  show.  Mean- 
time these  professors  ordinarily,  as  in  this  instance,  speak  their  opinions 
with  a  confidence  which  renders  the  admission  of  their  testimony  in  such 
cases  even  highly  mischievous;  from  its  probable  tendency  to  mislead, 
not  indeed  the  Court,  but  its  suitors,  to  the  almost  unavoidable  creation 
of  expense,  and  delay,  and  inconvenience,  to  both  parties.  If  it  should 
be  asked,  of  what  use,  then,  is  the  art  which  these  gentlemen  profess,  if  it 
can  never  be  depended  upon  ?  In  what  cases  may  it  be  fairly  invoked, 
and  to  what  objects  safely  applied  ?  I  answer:  its  legitimate  use  I  take 
to  be  this — it  may  be  reasonably  resorted  to  by  parties  whom  a  suspi- 
cious, or  suspected,  instrument  purports  to  deprive  of  a  legal  benefit,  for 
their  own  private  information,  in  the  first  instance;  it  may  be  safely  re- 
lied on  to  the  extent  of  suggesting  the  propriety,  on  their  parts,  of  cau- 
tion, doubt,  and  inquiry,  fiut  whether  evidence  to  hand- writing  of  this 
species  can  ever  be  of  much,  if  of  any,  avail,  under  circumstances  not 
very  extraordinary,  when  the  authenticity  of  the  instrument  comes  to  be 
finally  determined  upon  by  the  competent  forum  (a  matter  which  must 
depend  upon  almost  infinite,  more  stringent,  considerations)  is  what,  for 
reasons  sufficiently  apparent,  I  much  incline  to  doubt  Still  with  all  this, 
this  Court,  which  is  subordinate  to  a  higher  tribunal,  may  not  feel  itself 
warranted  in  altogether  rejecting  such  evidence,  if  tendered  to,  and  pressed 
upon  it,  against  the  uniform  course,  of,  at  least,  its  modem  practice. 
But  this  Court  would  not  regret  having  the  sanction  of  the  superior  tri- 
bunal, the  Court  of  Delegates,  either  to  reject  such  evidence  altogether, 
or  at  least  to  confine  its  admission  to  those  (perhaps  nearly  unsupposable) 
cases  of  such  high  doubt  and  nicety  that  a  mere  feather  weight  would 
give  a  preponderancy  to  the  evidence  for,  or  against,  the  instrument; 
when  it  might  be  resorted  to,  after  publication,  by  direction  of  the  Court 
itself,  for  its  own  information;  which  I  incline  to  think  was  actually  the 
old  mode  of  introducing  such  evidence  into  these  causes,  (a) 

(a)  PREROGATIVE  COURT  OF  CANTERBURY. 
Michaelmas  Term,  3d  December y  1756. 


MACHIN  and  TYNDALL  v.  GRINDON  and  Others, 

A  codicil  bearing  date  in  1755  wes  propounded  and  pleaded  to  be  all  written 
by  the  deceased.  The  adverse  party  pleaded  on  the  contrary,  that  ic  was  not  his 
hand-writing,  and  pleaded,  in  supply  of  proof,  several  receipts  dated  in  1752, 
which  were  alleged  to  be  the  deceased's  hand- writing,  and  to  differ  from  the  co- 
dicil both  in  the  character  and  manner  of  spelling. 

Dr.  Simpson  objected  to  these  exhibits,  as  having  been  written  three  years  be- 
fore the  codicil,  in  which  'time  a  man's  hand-writing  might  greatly  vary,  and 
therefore  as  no  evidence  to  prove  the  codicil  not  to  be  the  deceased's  hand-wri- 
ting. . 

But  I  was  of  opinion  that  they  are  a  species  of  evidence  that  might  mducc  a 
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It  only  remains  to  observe  that  the  case  set  up  by  the  opposers  of  this 
willy  which  I  have  thus  gone  through  in  detail,  and  which  I  think  in  no 
degree  efiectual  to  defeat  the  claim  of  this  will  to  probate,  had,  all 
along,  to  contend  with  one  nearly  insuperable  obstacle,  a  priori:  for,  it 
ventured  to  charge  a  direct  fabrication  and  forgery,  in  the  absence  of 
that  which  could  alone  render  them  at  all  probable.  An  instrument  is 
not  forged  without  some  inducement;  nor  can  there  be  a  conspiracy 
without  conspirators.  Now  what,  even  as  suggested,  was  the  induce- 
ment, and  who  were  the  conspirators  in  this  case,  are,  up  to  this  instant, 
to  the  Court  at  least,  profound  secrets.  Not  only  no  proof  is  offered, 
but  it  is  not  even  suggested  in  plea,  in  concert  with  whom  this  asserted 
fraud  and  forgery  on  the  part  of  Croft,  were  perpetrated.  As  to  the 
fabrication  of  this  will  by  Croft,  ex  tnero  motu,  and  not  in  concert  with 
anybody — ^the  very  supposition  of  it  is  absurd — for  it  neither  conveys, 
nor  purports  to  convey,  any  benefit  whatever  to  Mr.  Croft,  either  di- 
rectly or  indirectly.  The  parties  principally  benefited  under  this  will, 
the  brothers  and  sisters  of  the  deceased,  and  their  families,  were  thou- 
sands of  mUes  off,  in  this  country.  The  brother  James,  to  be  9ttre,  was 
at  Calcutta;  from  which  place  Croft  had  then  recently  sailed  to  Macao* 
Was  he  the  conspirator?  Was  it  in  concert  with  him  that  this  gross 
fraud  was  schemed  and  executed  by  Croft?  Impossible!  How  were 
opportunities  for  the  practice  of  this  fraud  to  be  anticipated  when  Croft 
left  Calcutta?  For  instance  how  could  it  be  foreseen  that  Croft,  on 
arriving  at  Macao,  would  find  the  deceased  in  a  dying  condition,  and 
bent  upon  revoking  a  recent  will,  in  order  to  make  a  new  one,  through 
his  instrumentality?  Croft  was  a  perfect  stranger  to  the  deceased,  nor 
indeed  on  terms,  it  should  seem,  of  particular  intimacy  with  his  brother, 
James  Pattle — ^not  even,  I  observe,  his  attorney. 

An  hypothesis,  set  up  by  the  counsel  for  Mr.  Wakefield  at  the  hear- 
ing, is  equally  unsubstantial  with  that  which  would  represent  this  for- 
gery as  a  concerted  scheme  between  Croft  and  Mr.  James  Pattle.  It  is, 
tiiat  a  will  was  actually  made  for  the  deceased  by  Croft  in  the  manner 
which  he  has  deposed — only — ^that  Mi*,  is  not  thatj  will:  in  other 
words,  that  the  will  so  made  has  been  subducted;  and  that  this  is  a  sup- 
posititious will  that  has  been  substituted  in  its  room.  Now,  here  again, 
as  to  who  were  the  privies  to  this  fraud,  and  what  were  the  induce- 
ments, the  Court  is  left  in  the  dark — nor  is  the  suggestion  (for  it  is 
merely  such)  to  which  I  am  adverting,  borne  out  by  any  one  fact  in  the 
case  with  which  I  am  acquainted.  On  the  contrary,  facts  are  in  evi- 
dence that,  in  conjunction  with  what  appears  on  the  face  of  the  instru- 
ment itself,  render  this  hypothesis  hardly  capable,  as  it  is  wholly  un- 
worthy, of  a  serious  refutation. 

For  instance,  this  envelope  was  addressed  to  the  executors  (it  is  now 
admitted  on  all  hands)  by  Allen,  being  the  person  who  substituted  the 

probability  for  or  against  the  codicil ;  and  that  such  exhibits  have  always  been 
received  as  evidence,  and  therefore  I  admitted  them. 


It  should  seem  from  the  above  case,  (which  is  copied  from  Sir  George  Lee's 
«  manuscript  book,"  by  favor  of  Dr.  Phillimore.  See  1  Phill.  p.  166.)  that  the 
present  practice  is  one  of  some  standing.  See  further  on  this  head,  generally, 
the  case  of  Beaumont  v.  Perkms,  1  Phill.  78,  and  the  cases  of  Reilly  v,  Rivett,  and 
Heath  v.  Watts,  as  stated  in  the  notes  on  that  case. 
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name  of  Shank  for  thai  of  Pearson,  on  the  third  side  of  the  will.  This 
last  is  proved  by  the  opposer's  own  witness.  Captain  Langford,  (con- 
firmed by  Ross)  who  deposes  not  only  to  the  address  on  the  envelope, 
but  to  the  name  of  <<  Shank/'  over  the  erased  name  of  Pearson,  being 
in  Allen's  hand-writing.  Now,  of  what  plausible  explanation  is  this 
eircumstance  capable,  on  the  hypothesis  of  this  being  a  supposititious  in- 
strument, substituted  for  the  genuine  will?  On  the  contrary,  admit  it 
to  be  the  genuine  ene,  as  deposed  by  Croft,  and  the  circumstance  almost 
explains  itself.  Croft  leaves  the  will,  when  executed,  with  the  de- 
eeased— 'he  hears  and  knows  no  more  about  it  The  deceased,  though 
in  full  possession  of  his  mental  faculties,  is  ill,  and  peevish,  and  fretful—* 
he  is  worried  about  money  concerns— Pearson  has  gone  with  the  fac- 
tory to  Canton,  and  has  never  once,  as  he  complains,  come  down  to  see 
him.  Is  it  any  thing  unlikely  that  the  deceased,  in  this  mood,  should 
strike  out  his  name,  and  substitute  another's,  before  du^cting  this  will 
to  be  sealed  up?  Now,  if  this  resolution  was  adopted  within  the  last 
fortnight,  or  three  weeks,  of  his  life.  Croft  could  not  be  the  agent;  for 
he  had  left  Macao,  and  returned  to  Calcutta.  The  deceased,  however, 
had  still  two  persons  about  him,  whom  he  occasionally  employed,  as  he 
himself  told  one  of  the  witnesses,  as  <^  secretaries,"  Livingstone  and 
Allen.  Livingstone,  of  the  two,  was  least  constantly  about  him,  except 
as  a  mere  medical  attendant — nor  was  it  probable  that  he  should  be  se- 
lected, by  preference,  to  strike  out  a  legacy  to  his  friend,  and  partner, 
Pearson.  Allen  was  the  v^ry  person  of  all  others  whom  the  deceased 
would  naturally  employ,  not  only  to  address  his  will,  when  sealed  up, 
but  to  alter  this  legacy:  accordingly  it  is  in  the  hand-writing  of  Allen, 
that,  not  merely  the  address  on  the  envelope,  but  the  name  of  Shank, 
substituted  for  that  of  Pearson,  is  proved  to  be.  How  strongly  this 
corroborates  the  whole  transaction,  as  well  as  how  inconsistent  it  is  with 
the  hypothesis  now  set  up,  is  too  obvious  for  comment 

If  the  case  rested  here,  it  would  only  remain,  that  the  Court  should, 
pronounce  this  instrument  amply  proved.  But  an  application  made  to 
the  Court  just  previous  to  the  hearing,  and  still  persisted  in,  is  first  to 
be  disposed  of;  being  an  application,  <^  to  rescind  the  conclusion  of  the 
cause,  in  order,"  it  is  said,  <<to  let  in  fresh  evidence."  But  that  appli- 
cation, in  substance,  comes  to  this:  the  parties  who  oppose  this  will, 
findine,  or  fearing,  that  they  have  failed  to  sustain  their  original  case, 
crave  leave  to  abandon  it,  and  to  set  up  a  new  case  altogether. 

Now  this  sort  of  application  is  one  that,  obviously,  the  Court  can  ael- 
dam  be  expected  to  accede  to — admitting  it,  as  it  does,  to  be  not  impos- 
sible for  parties  to  suggest  a  new  case,  even  in  this  stage  of  a  cause, 
which  the  Court  safely  might,  and,  for  the  sake  of  justice,  would  admit 
to  proof.  In  the  present  instance  it  might  be  sufficient  to  say,  that  the 
Court  is  too  satisfied  of  the  claim  of  this  will  to  probate,  as  the  genuine, 
and  Idst  will  of  the  testator,  for  its  conviction  to  be  shaken  by  the  caise 
which  is  now  attempted  to  be  made  on  the  part  of  Mr.  Wakefield,  the 
person  in  whose  sole  behalf  this  application  is  made — and  that  no  evidence 
of  which  that  case  is  capable,  would  induce  it  to  come  to  a  difierent  con- 
clusion, or  to' pronounce  against  the  force  and  efiect  of  the  will,  which 
has  been  propounded,  and,  in  my  judgment,  has  been  proved  in  this 
cause.  In  this  view  of  the  subject,  it  might  be  sufficient  for  the  Court 
to  proceed,  at  once,  to  its  sentence — ^the  more  especially  as  Mr.  Wake- 
field's counsel,  with  due  delicacy  towards  the  Court,  as  well  as  with 


240        RoBSON  V.  RocKE.  H.  T.  1824. 

great  judgment  towards  their  client,  have  kept  this  part  of  his  case  in 
3ie  back  ground  as  much  as  possible.  But  as  mysteries  are  always  best 
avoided,  and  as  those  decisions,  correct  in  themselves,  are  always  most 
satisfactory,  of  which  the  reasons  are  also  given,  1  shall  state,  very 
briefly,  what  the  suggestions  are  upon  which  iJiis  application  is  founded: 
in  onler  to  obviate'  any  possible  misconception  of  the  grounds  upon 
which  I  hold  myself  bound  to  reject  it 

The  suggestion,  then,  is,  that  the  deceased  made  a  will  subsequent  to 
this,  namely,  on  the  2Sih  of  October,  of  a  different  tenor  and  effect — in 
which  case,  to  be  sure,  there  is  an  end  of  the  will  propounded  in  this 
cause,  whether  it  be  genuine  or  a  forgery — and  thatj  on  the  same  28th 
of  October,  he  caused  a  letter  to  be  written  to  Mr.  Templar,  one  of  his 
executors,  which  he  signed — adding  at  the  foot  of  that  letter  a  memo- 
randum, which  he  also  signed^  containing  the  substance  of  this  will — 
which  letter,  however,  was  never  forwarded  to  Mr.  Templar.  The  be- 
quests of  this  suggested  will  are  as  follows:  2000/.  per  annum  to  the 
widow,  during  widowhood;  to  be  reduced  to  1000/.  per  annum  in  case 
of  her  marrying  again — and  a  specific  legacy  of  50,000/.,  together  with 
the  residue,  to  the  daughter;  after  payment  of  certain  oilier  specific  le- 
gacies to  friends  and  relations,  amounting  probably,  in  the  whole,  to  16 
or  18,000/.  Hence  it  appears>  that  under  this  will,  Mr.  Wakefidd,  who 
sets  it  up,  would  be  entided  at  least  to  100,000/. 

Now  the  will  itself  is  suggested  to  have  been  fraudulently  destroyed; 
so  as  not  to  be  producible  in  any  event:  but  that  is  not  all  The  letter 
to  Mr.  Templar,  with  this  memorandum  at  the  foot  of  it,  is  also  suggest- 
ed to  have  been  recently  hst{a)  by  Mr.  Wakefield,  out  of  his  pocket, 
just  on  the  eve  of  its  being  deposited  in  the  registry  of  this  Court,  (though 
not  till  a/ier  it  had  been  shown  to  divers  persons,  and  nropies  of  it  had 

(a)  Of  the  paper  ?o  suggested  to  have  been  lost  by  Mr.  Wakefield,  the  fol- 
lowing is  a  copy: — 

**•••. gives  roe  hopes,  though  lam  in  a  very  weak 

state,  and  sometimes  fear  the  worst.— You  will,  I  hope,  receive  a  duplicate  of 
my  win  soon  after  this— but,  if  not,  pray  take  great  care  t)f  this.  God  bless  you, 
my  dear  friend,  and  believe  me  ever, 

•«  Your  sincere  and  attached  friend, 

"Thos.  Chxs.  Pattlb." 
"Substance  of  my  will. 
"Thomas  Pattle,  my  father,  500/,  a-year  for  life.     At  his  death  the  principal 
to  become  part  of  the  residue  of  my  property.    James  PatUe,  William  PatUe, 
Sarah  Rocke,  and  Eliza  Mitford,  WOOL  each,  &c.  &c** 

(At  the  foot.) 
"  Read  and  approved  by  me,  and  signed  to  make  it  valid,  in 
case  of  any  accident  to  my  will  at  Macao,  the  28th  of 
October,  1815. 

«    r     „,    ^       ^    ..  **  ThOS  ChAS.  PaTTLB."* 

"y.  W,  Croft." 

In  support  of  the  motion  to  rescind  the  conclusion  of  the  cause,  a  variety  of 
affidavits  were  tendered  from  persons  to  whom  the  paper  had  been  shown,  as  to 
the  body  of  this  paper  being  in  the  hand-writing  of  Allen.  Tiiere  were  also  af- 
fidavits made  by  Mr.  Joseph  Hume,  and  one  or  two  others,  to  their  belief,  (speak- 
mg  from  a  comparison  of  hand-writing,)  of  the  signatures  «  Thos.  Chas.  Pattle" 
and  "J.  W.  Croft,"  being  genuine.  In  several  of  the  former  affidavits,  the  in- 
f  AU™^^^  ^        envelope  of  the  will  was  alao  sworn  to  be  in  the  hand-writing 
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been  taken) — so  that  this  "letter"  is  forthcoming  no  more  than  the 
original  will.  The  body  of  this  letter,  I  should  say,  is  suggested  to  be 
in  the  hand-writing  of  Allen,  who  died,  some  years  back,  at  Manilla. 

Now,  here,  in  the  first  place,  it  is  not  immaterial  to  consider,  how 
far  the  utmost  proof  of  which  this  suggested  case  is  capable,  would  real- 
ly advance  Mr.  Wakefield's  object — only  premising,  that  of  any  par- 
iiculars  relative  either  to  the  making,  or  the  destruction,  of  the  will  it- 
self, nothing  is  suggested.  Wlio  wrote  it — who  attested  it — who  de- 
stroyed it — who  substituted  the  forged  will — what  were  their  motives, 
or  what  their  inducements? — nothing  as  to  all  this  is  even  suggested. 
The  Court  has  a  mere  suggestion,  upon  hearsay,  that  such  a  will  was 
made,  and  was  destroyed. 

Of  what  proof,  then,  is  this  letter  capable,  even  if  recovered  and  pro- 
duced before  the  Court?  It  can  merely,  as  the  case  is  laid,  consist  of 
evidence  to  the  hand-writing  of  Allen,  and  to  the  deceased's  subscrip- 
tion; the  rule  of  this  Court  being,  that  evidence  to  hand-writing  orily^ 
is  incapable  of  substantiating  any  disputed  instrument  as  a  will.  But 
the  C6urt  is  promised  no  such  evidence;  f^r  the  paper  is  lost — or  if  such 
evidence,  it  must  be  all  ex  parte — ^there  can  be  no  counter  evidence. 
I  am  also  to  recollect,  that  in  the  event  of  a  copy  of  this  letter  being  pro- 
pounded, the  parties  who  propound  it  are  subject,  in  no  case,  to  an  in- 
dictment for  forgery— they  are  not  acting,  consequently,  under  that  re- 
sponsibility. It  is  true  that  the  name  of  Croft,  as  a  sort  of  attesting  wit- 
ness, is  suggested  to  have  appeared  upon  this  paper.  But  were  Croft 
himself  produced  to  its  genuineness,  and  in  support  of  the  case  now  set 
up,  he  would  be  discredited,  in  toto,  by  the  evidence  that  he  has  already 
given  in  this  cause.  The  obvious  presumption  would  be,  that  he  had 
been  corrupted  and  bought  over. 

Now,  under  these  circumstances,  even  if  some  plausible  and  unsuspi- 
cious account  of  the  finding  of  this  letter  could  be  suggested — givine 
a  probable  history  of  where  it  was  first  discovered — in  whose  hands  and 
keeping  it  had  been  for  the  last  eight  years,  and  so  on — still  the  letter 
itself,  a  fortiori  a  copy  of  it,  is  capable  of  no  proof,  which  would  justify 
the  Court  in  pronouncing  for  it  as  containing,  in  substance,  l£e  de- 
ceased's will.  But  the  suggested  history  of  the  ^^finding^^  of  this  fet- 
ter is  neither  plausible  nor  unsuspicious:  On  the  contrary,  it  is  most  ex- 
traordinary in  itself;  and  pregnant  with  suspicion  on  the  very  face  of  it 
It  is  this — 

Eight  years  after  the  death  of  the  testator,  and  four  from  the  com- 
mencement of  the  present  suit,  some  anonymous  person  writes  to  Major 
Robson,  who  had  married  the  deceased's  widow,  relative  to  certain  tes- 
tamentary papers  of  the  deceased,  asserted  to  be  under  his  controul,  or 
in  his  possession.  Not  receiving,  in  answer,  a  satisfactory  communica- 
tion from  Major  Robson,  he  addresses  Mr.  Wakefield,  through  the  two- 
penny post,  in  the  month  of  June  last,  (1823)  on  the  same  subject.  He 
continues  to  write  Mr.  Wakefield  anonymous  letters,  but  will  give  no 
address;  and  will  receive  no  answer,  but  through  certain  mysterious  ad- 
vertisements in  a  newspaper.  He  offers  him,  in  these,  10,000/.  not  to 
bring  this  suit  to  an  issue — in  offer  which  he  repeats  at  Paris,  though 
why,  at  either  time,  is  not  suggested.  ^  The  correspondence  is  thus 
carried  on  for  some  time — but  tiiis  mysterious  person  will  consent  to  no 
interview  (or,  as  Mr.  Wakefield  expresses  it  in  his  affidavit,  "  will  ven- 
ture upon  no  disclosure  of  facts")  in  England — he  will  only  consent  to 
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an  interview  at  Paris.  To  Paris  Mr.  Wakefield  goes,  accompanied  by 
his  brother  and  a  solicitor;  where,  at  lengthy  the  parties  meet;  and 
where  this  paper,  the  "letter,"  is  finally  delivered  to  Mr.  Wakefield 
by  his  late  anonymous  correspondent — after  a  solemn  promise  and  writ- 
ten engagement  entered  into  on  his  part,  <<  neither  to  disclose  his  name, 
nor  to  give  any  information  which  may  lead  to  its  disclosure,  under  any 
circumstances;'^  previous  to,  and  without  which,  he  had  refused  to  con- 
sent to  any  interview,  or  to  make  any  disclosure  connected  with  the 
subject,  even  at  Paris.  And  this  is  the  suggested  history  of  the  ^^find- 
ing^^^  if  it  may  be  so  termed,  of  this  instrument  I  should  add,  indeed, 
that  this  mysterious  person  is  suggested  to  have  disclosed,  at  this  inter- 
view, that  a  letter,  similar  to  the  one  then  delivered  to  Mr.  Wakefield, 
was  in  the  possession  of  one  Smith,  formerly  a  seaman  on  board  the  Al- 
pheus,  but  then  (and  still)  absent  in  the  West  Indies,  as  quartermaster, 
on  board  of  hisf  majesty's  ship  the  Ganges;  but  how  it  came  into  Smith's 
possession,  or  why  he  has  kept  it  back  for  the  last  eight  years,  &c.  &c 
IS  neither  explained,  nor  attempted  to  be. 

In  my  judgment  a  plea,  setting  up  such  a  case  as  this,  would  have 
been  inadmissible,  at  the  very  commencement  of  the  cause.  But  to 
open  the  cause,  in  this  stage  of  it,  after  the  publication  of  the  evidence^ 
upon  such  grounds,  is  really  quite  out  of  the  question.  The  suggestions 
contained  in  these  affidavits,  taken  in  themselves,  (for  the  Court  has  not 
even  seen  the  affidavits  filed  by  Major  Robson  in  reply)  howsoever  sus- 
tained, are  incapable  of  leading  to  any  other  contusion  than  that  at 
which  the  Court  has  arrived  upon  the  evidence:  and  tiie  Court  must, 
therefore,  at  once,  pronounce  in  favour  of  the  will  propounded  in  this 
cause. 

The  only  remaining  consideration  is  that  of  costs.  The  parties  call- 
ing in  the  probate,  were  neither  barred  by  any  lapse  of  time,  nor  even 
by  their  having  acted,  and  received  their  legacies,  under  the  will:  they 
had  still  a  right  to  call  for  proof  of  it  per  testes,  if  they  suspected  it 
not  to  be  genuine.  Here,  however,  their  right  stops — and  they  are 
clearly  subject  to  the  costs  occasioned  by  their  having  pleaded  this  in- 
strument to  be  a  fabrication  and  a  forgery,  having  produced  slight,  if 
any,  grounds  to  justify  such  a  proceeding.  Upon  this  principle,  and  in 
further  consideration  that,  although  in  possession  of  their  own  legacies, 
they  have  now,  for  upwards  of  eight  years,  intercepted  the  stream  of 
the  deceased's  testamentary  bounty  to  his  other  legatees,  the  Court  is  of 
opinion,  that  it  is  bound,  in  justice,  to  give  costs  from  the  time  when 
the  parties  who  oppose  this  will  gave  an  allegation. 


DEW  V.  CLARK  and  CLARK.— p.  102. 
{On  the  Admission  of  an  Allegation.) 

In  rejoinder  to,  or  upon,  a  responsive  allegation,  the  only  facts  strictly  pleadable 
are  those  either  contradictory  to,  or  explanatory  of,  facts  pleaded  in  the  alle- 
gation to,  or  upon,  Mrhicb  it  rejoins;  and  those  novitcr  prcventa  to  the  pro- 
Eonent's  knowledge — ^though  the  Court  may,  in  its  discretion,  permit  facU  to 
e  pleaded  which  came  under  none  of  those  descriptions,  under  certain  cir- 
cumstances. 
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jvdomsnt. 

Sir  John  Njchoix* 

The  deceased  in  this  cause,  Ely  Stot,  died  in  the  month  of  Novem- 
ber, 1821.  He  left  a  will  which  was  propounded  in  a  common  condi- 
dii,  in  Trinity  Term  1822,  by  Mr.  Thomas  and  Mr.  Valentine  Clark, 
(two  nephews  of  the  deceased,  as  being  the  children  of  a  deceased  sister) 
his  two  residuary  legatees;  and  a  counter  allegation  on  the  part  of  Mrs. 
Dew,  his  only  child,  was  given  in,  and  was  admitted  on  the  same  day.(a) 
A  second  allegation,  on  the  part  of  the  residuary  legatees,  was  filed  in 
June,  1823;  and  the  present  question  respects  the  admissibility  of  a  plea, 
tendered  on  the  part  of  the  next  of  kin,  responsive  to  this  second  alle- 
gation of  the  residuary  legatees. 

The  case  originally  set  up  in  opposition  to  the  will,  on  the  part  of 
Mrs.  Dew,  was,  principally,  one  of  partial  insanity.  Her  allegation 
charged,  that  the  deceased,  from  her  earliest  infancy,  had  taken  an  aver- 
sion to  her,  his  only  child,  founded  purely  on  mentsd  illusion — and  that 
the  will  in  question,  sought  to  be  impeached,  was  the  immediate  and  di- 
rect offspring  of  that  insane  and  irrational  antipathy,  and  not  of  a  sound 
and  disposing  mind  and  memory.  At  the  same  time  it  distinctly  charg- 
ed upon  the  deceased  something  of  general  insanity,  or  insanity  uncon- 
nected with  such  aversion  towards  his  daughter,  especially  betraying  it- 
self upon  religious  matters  and  concerns. 

The  counter  plea  to  this,  on  the  part  of  the  Mr.  Glarks,  was  long  and 
apecial,  consisting  oi  thirty-one  articles,  accompanied  with  severu  an- 
nexed exhibits.  Its  objects,  briefly  stated,  were  two;  1st,  To  establish 
the  deceased's  general  capacity — ^and  2dly,  To  show  that  his  treatment 
of  his  daughter  in  particular,  if  harsh  or  severe,  was  still  not  insane  or 
irrational:  for  that  it  was  justified  or  excused  by  misconduct  on  her  part, 
into  some  circumstances  of  which  it  entered  with,  at  least,  no  too  great 
apparent  feeling  or  delicacy,  as  at  this  time:  though  the  ultimate  pro- 
priety of  this  course  of  proceeding,  or  the  contrary,  must  obviously 
much  depend  on  the  proofs  to  be  made  in  the  cause. 

The  allegation  now  tendered  to  the  Court,  in  part,  consists  of  facts 
contradictory,  or  explanatory,  of  those  set  up  in  that  last  mentioned,  to 
which  it  responds.  Such  facts  are,  I  think,  entitled  to  be  pleaded:  so 
also  are  those  fSicts,  material  to  the  question  at  issue,  if  any,  noviterpre- 
ffentOj  to  the  proponent's  knowledge:  but  so  are  not  any  other  facts 
whatsoever,  at  least  as  of  strict  right  At  the  same  time,  if  any  facts 
are  here  pleaded,  which,  though  coming  strictly  under  none  of  these 
descriptions,  yet  still  are  both  important  in  themselves,  and  bear  di- 
rectly upon  the  toillj  the  subject-matter  of  the  suit,  the  Court  will  be 
^sposed,  in  the  exercise  of  its  discretion,  to  admit  them  in  the  present 
instance,  for  the  two  following  reasons.  In  the  first  place,  it  will  be 
extremely  unwilling  to  exclude  ant/  facts  really  bearing  upon  the  case 
of  an  only  child,  so  nearly  disinherited,  and  so  attacked,  in  point  of 
character,  merely  from  their  not  having  been  pleaded  at  precisely  the 
requisite  time,  according  to  strict  form.  2dly,  The  Court  will  be  justi- 
fied to  itself  in  conceding  this  indulgence  by  what  has  been  stated  to  it 
as  to  the  particular  course  of  the  prior  proceedings;(6)  a  statement  of 

(a)  See  ante,  p.  118. 

(6)  It  was  said,  that  the  plaintiff's  first  allegation  had  been  hastily  constnicted, 
and  was  brought  in  on  the  same  day  with  the  eondidU,  namely,  on  the  by-day  in 
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which  it  sees  no  reason  to  entertain  any  doubt  or  suspicion,  confirmecf^ 
as  it  is,  by  what  appears  on  the  records  of  the  Court,  and  which  cer- 
tainly distinguishes  the  present  case  from  ordinary  cases,  in  this  partic- 
ular. But,  independent  of  these  special  considera.tions,  as  the  whole 
matter  had  been  put  in  issue  by  the  prior  pleas,  the  Court  would  un- 
doubtedly, have  excluded  all  facts  not  either  explanatory,  or  contradic- 
tory, or  newly  come  to  the  proponent's  knowledge — ^facts  of  which 
three  descriptions,  I  have  already  said,  she  is  entitled^  dejure^  to  plead: 
and  which,  consequently,  the  Court  is  also,  de  jure^  bound  to  admit 
Upon  these  principles,  it  seems  to  the  Court,  that  parts  of  this  allega- 
tion are  admissible — and  that  other  parts  it  is  bound  to  reject 

The  case  set  up  in  the  first  part  of  the  plea  to  which  this  allegation 
responds,  is,  that  the  deceased  (though  "  of  a  violent  and  irritable  tem- 
per,'^  and  of  ^^ great  pride  and  conceit" — though  "very  precii^e  in  all 
his  domestic  and  other  arrangements,''  and  one  who  entertained  "  high 
notions  of  parental  authority" — though  "of  rigid  Calvinistic  princi- 
ples," and  deeply  impressed  with  ideas  "of  the  total  and  absolute  de- 
pravity of  human  nature,"  of  the  necessity  "of  sensible  conversion," 
and  of  the  expediency  of  "  confessing  to  others  the  most  secret  thoughts 
of  the  heart,"  yet  still)  "at  all  times  before,  and  down  to  the  end  of, 
the  year  1820,  conducted  and  managed  the  whole  of  his  pecuniary  and 
domestic  affairs,  as  well  as  all  professional  and  other  matters  of  business, 
in  a  rational  manner;"  was  **  of  sound  and  perfect  mind,  memory,  and 
understanding;"  and  was  fully  competent  to  the  performance  of  any  act 
"requiring  thought,  judgment,  and  reflection." 

Now,  the  1st  article  of  this  allegation  appears  to  me  strictly  contra- 
dictory of  that  part  of  the  defendants'  case  to  which  I  have  just  adverted. 
It  pleads,  in  substance,  that  the  deceased  did  not  to  the  time  specified, 
'^  conduct  himself  and  his  concerns,  pecuniary  or  domestic,  in  a  sane  and 
rational  manner" — for  "that  he  frequently  gave  ridiculous  and  contra- 
dictory orders  to  his  servants  and  trades-people"— that  he  would  fre- 
quently, when  cattle  were  being  driven  by  his  house,  "  rush  into  the 
street,  abuse  the  drivers,  and  insist,  with  violent  oaths,  that  no  such 
cattle  should  pass  his  door" — ^that  he  would  frequently  ring  up  his  ser- 
vants in  the  middle  of  the  night,  and  insist  "that  it  was  morning,  re- 
fusing to  be  persuaded  to  the  contrary," — "that  he  would  frequently 
be  low  and  desponding,  and  cry,  for  hours  together,  without  any  ap- 
parent cause  or  motive," — and,  finally,  that  in  these  and  many  other 
respects,  he  so  conducted  himself,  long  prior  to  the  year  1820,  as  to  in- 
duce his  neighbours,  friends,  and  others,  to  believe  him  of  unsound 
mind,  and  incapable  of  managing  himself  and  his  affairs. 

The  above  is,  in  substance,  the  first  article  of  the  plaintiff's  allegn- 
tion  before  the  Courts  and  it  seems  to  me  entitled  to  be  admitted,  as 

Trinity  Term  1822,  in  order  to  found  an  application  (acceded  to  by  the  Court) 
for  leave  to  take  the  depositions  of  certain  material  witnesses,  far  advanced  in 
life,  upon  it,  de  bene  esse,  in  the  course  of  the  then  ensuing  long  vacation — ^that  a 
supplement  was  originally  intended  to  have  been  given  in,  on  the  part  of  the  plain- 
tiff, in  the  shape  of  additional  articles — and  that  such  intention  had  only  been 
abandoned  on  its  becoming  known  to  her  professional  advisers  that  the  defen- 
dant's counter  plea  would  be  of  a  nature  absolutely  to  require  a  rejoinder,  in 
which  rejoinder  such  supplemental  matter  might  conveniently  be  embodied. 
And  ic  was  said  to  be  under  these  special  circumstances,  that  supplemental  mat- 
ter to  the  original  plea  was  introduced  into  the  cause,  in  this  late  stage  of  it. 
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strictly  contradictory  of  the  first  case  made  in  the^plea  given  in  by  the 
defendants.  The  principal  objection  taken  to  it— namely,  that  it  de- 
parts from  the  case  originally  set  up  by  the  plaintiff,  which  is  said  to 
have  been  one  of  partial  insanity — appears  to  me  to  be  sufficiently  ob- 
viated by  this  consideration.  Such  partial  insanity  was,  originally,  and 
I  presume  still  is,  what  the  plaintiff  mesus  principallt/  to  rely  upon. 
At  the  same  time  the  deceased  was  distinctly  represented,  even  in  her 
first  plea,  as  labouring  under  insanity  upon  points,  not  connected  with 
those  delusions  which  he  was  charged  to  have  felt  with  respect  to  the 
character  and  conduct  of  his  daughter,  the  plaintiff,  in  particular.  In 
this  view  of  them,  the  plaintiff's  former  allegation  well  consists  with 
this  part  of  the  present  plea — sufficiently  well,  at  all  events,  to  entitle  it 
to  go  to  proof;  especially  under  the  circumstances,  to  which  the  Court 
has  already  adverted,  connected  with  the  bringing  in  of  her  former  plea. 

But  the  succeeding  articles  from  the  3d  to  the  9th,  both  inclusive,  (for 
of  the  2d  the  Court  will  presently  dispose)  appear  to  me  inadmissible  in 
this  stage  of  the  cause  for  several  reasons.  They  purport,  each,  to  al- 
lege sohie  specific  fact,  in  proof  of  the  general  charge  conveyed  in  the 
1st  article,  (a)  But  of  these  the  whole,  with  the  exception  of  the  9th, 
are  very  considerably  remote  in  point  of  date,  and  are  to  some  extent 
equivocal  as  proofs  of  actual  insanity;  whilst  the  most  material  may  be 
examined  to,  either  under  the  1st  article  of  the  present,  pr  under  arti- 
cles of  the  same  proponent's  former,  allegation.  Upon  these  considera- 
tions I  think  them  either  inadmissible,  or  not  necessary  to  be  admitted, 
in  this  stage  of  the  cause,  and  consequently  shall  reject  them. 

The  2d  article  is  of  a  different  description,  and  is,  I  think,  proper  to 
be  admitted,  notwithstanding  the  remoteness,  in  point  of  date,  of  the 
transaction  to  which  it  refers.  It  pleads  that,  some  time  in  the  year  1800, 
the  deceased  insisted  on  his  daughter,  who  was  only  eleven  years  of  age, 
passing  the  night  with  one  of  his  female  patients,  then  resident  in  his 
house,  labouring  under  insanity;  and  that  he  had  actually  compelled  her 
so  to  pass  the  night,  as  a  punishment  for  somq  crime  of  which  he  alleged 
his  said  daughter  to  have  been  guilty.  This  I  think  a  material  fact 
This  irrational  mode  of  punishing  a  child  only  eleven  years  old,  (for  such 
I  conceive  it),  even  supposing  her  to  have  been  guilty  of  some  delin- 
quency, has,  I  think,  a  strong  tendency  to  show  that  the  deceased's 
general  treatoient  of,  and  conduct  towards,  his  daughter,  was,  as  set  up 

(a)  For  instance,  the  3d  article  pleaded,  that  the  deceased  g^ve  orders  (pro- 
bably before  1808,  though  no  precise  date  was  assigned  to  this  transaction  in  the 
plea)  that  the  baker  who  supplied  him  with  bread  should  Tjxt^-ihe  house-bell 
without  putting  his  feet  on  the  steps  leading  up  to  the  ho|fse-door,  which  was 
impossible;  and  that  he  flew  into  violent  rages,  and  threatened^o  dismiss  him  on 
this  impossible  condition  not  being  complied  with  on  his  part.  The  4th  article- 
that  on  a  servant  having  given  him  notice  that  he  meant  to  quit  his  place,  in  the 
year  1S08,  the  deceased  rushed  upon  him,  forced  him  into  a  comer  of  the  room, 
and  attempted  to  cut  his  nose  off  with  a  razor.  The  fTth,  that  in  1810,  he  stuck 
up  a  notice  to  the  Bishop  of  Durham,  who  attended  him,  as  a  patient  for  medical 
electricity,  requiring  him  to  clean  his  shoes  before  he  came  into  the  house.  The 
6th  pleaded  a  certain  transaction  between  the  deceased  and  a  Mr.  Willatts,  whom 
the  deceased  took  a  fancy  to  on  seeing  him  at  St  John's  Chapel,  Bedford  Row, 
expressive  at  least  of  great  eccentricity.  The  7th,  that  the  deceased  frequently 
spoke,  in  most  inflated  terms,  of  the  cures  which  he  performed  with  his  electrical 
machine;  and  solemnly  ascribed  to  himself  ntfiematural  powers,  in  eflfecting  the 
same,3cc.&c.&c. 
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on  her  part,  irrational;  and  that  it  was  not  justly  incurred  by  any  mis- 
conduct of  which  she  had  been  guilty;  which  is  the  case  laid  in  Uie  second, 
and  perhaps  most  material,  part  of  the  adverse  plea. 

The  10th  article  is  also,  I  think,  clearly  admissible.  It  had  been 
pleaded,  in  the  17th  article  of  the  allegation  to  which  it  responds,  that  the 
said  Charlotte  Mary  Dew  (then  Slot)  frequently  made  to  her  said  father 
and  other  persons  voluntary  promises,  as  well  written  as  verbal,  to  strive 
to  correct  her  <^vile  disposition,''  to  <^bend  and  subdue  her  stubborn 
will,"  &c.  &c.  which  promises  the  article  concluded  by  pleading,  that 
the  person  who  gave  them  had  constantly  broken,  and  disregarded.  And 
in  part  supply  of  proof  of  the  premises  so  pleaded,  five  several  exhibits, 
being  original  letters  from  his  said  daughter  to  the  deceased,  were  an- 
nexed to  the  allegation;  containing  such  admissions  of  misconduct,  ac- 
companied with  such  promises  of  reformation  and  amendment 

It  is  now,  in  effect,  pleaded  on  the  part  of  the  daughter  in  this  10th 
article  of  the  allegation  under  review,  that  she  did,  occasionally,  make 
to  her  said  father,  and  also  to  other  persons,  admissions  and  promises  to 
the  effect  charged  and  pleaded  in  the  adverse  allegation,  but  that  such 
promises  were  not  voluntary:  on  the  contrary,  that  they  were  extorted 
from  her  by  the  deceased;  and  were  written  under  great  mental  anguish 
and  anxiety,  arising  from  previous  harsh  treatment,  and  its  threatened 
repetition,  either  under  his  immediate  dictation,  or  under  that  of  per- 
sons to  whom  the  deceased  had  made  false  representations  of  her  charac- 
ter and  conduct  And  the  article  concludes  with  expressly  averring  that 
his  said  daughter  faithfully  regarded  and  performed  her  promises  of  en- 
deavouring to  conform  her  conduct  to  the  rules  kid  down  by  the  de- 
ceased, so  far  as  the  same  were  practicable;  although  all  her  efforts  to 
please  him,  and  secure  his  affections,  were  rendered  hopeless  and  unavail- 
ing, by  the  general  unsoundness  of  the  deceased's  intellects,  and  by  the 
gross  delusion  under  which  he  laboured  in  particular,  as  to  his  said  daugh- 
ter's conduct  and  character.  This  10th  article,  so  in  part  explanatory, 
and  in  part  contradictory,  of  those  material  averments  contained  in  the 
17th  article  of  the  adverse  allegation,  must,  I  think,  clearly  be  admitted. 

The  11th,  the  12th,  and  the  }3th,  are  also  either  directly  contradic- 
tory, or  explanatory,  of  facts,  or  charges  made,  in  the  plea  to  which  it 
responds,  and  are  consequently  admissible,  on  the  same  principle  as  the 
10th. 

The  14th  article  pleads,  that  in  the  month  of  February  1821,  a  com- 
mission, in  the  nature  of  a  writ  de  lunatico  inquirendoy  issued  out  of 
Chancery  at  the  petition  of  Mary  Stot,  the  wife  of  the  deceased,  to  in- 
quire of  the  lunacy  of  the  deceased;  who  was  stated  in  the  petition  to  then 
be,  and  to  have  beeny&r  the  last  three  weeks,  so  far  deprived  of  his  rea- 
son and  understanding  as  to  be  incapable  of  governing  himself,  and  ma- 
naging his  afiairs — that  in  the  return  to  that  commission,  the  deceased 
was  certified  to  have  been  found  of  unsound  mind  from  the  1st  day  of 
January  preceding,  under  which  return  a  commission  of  lunacy  was  af- 
terwards applied  for  and  obtained — and  that  the  whole  of  the  above  pro- 
ceedings took  place,  in  the  absence,  and  without  the  knowledge,  of  the 
said  C.  M.  Dew,  or  her  husband,  who  were  entirely  ignorant  of  the  same 
till  after  their  actual  conclusion.  All  this  appears  to  the  Court  very  ma- 
terial, and  proper  to  be  pleaded,  even  in  this  stage  of  it,  under  the  spe- 
cial circumstances  of  the  cause.  It  is  an  important  fact  in  the  cause, 
that  the  deceased  was,  at  least,  in  the  latter  part  of  his  life,  found,  to  be 
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insane;  and  the  daughter's  ignorance  of  these  proceedings  is  material  on 
this  account;  it  may  assist,  at  all  events,  in  explaining  why,  when  the 
deceased  was  so  found  to  be  insane,  his  insanity  was  found  by  the  jury 
only  to  have  commenced  on  the  1st  of  January  preceding,  and  was  not 
carried  back  to  an  earlier  date.  At  ail  eyents,  the  daughter,  as  not  being 
a  party  to  that  proceeding,  is  in  no  sort  bound  by  the  finding  of  the  jury, 
as  to  the  particular  date  of  the  conmiencement  of  the  deceased's  inca- 
pacity. 

The  15th  article  only  pleads  certain  exhibits  to  be  official  copies  of 
some  of  the  legal  instruments  referred  to  in  the  preceding  article;  which 
being  admitted,  this,  together  with  the  exhibits  themselves,  must  also  of 
course  be  admitted. 

16, 17.  The  16th  article  is  to  this  efifect:  it  pleads  that  the  husband  of 
the  said  C.  M.  Dew,  in  her  right  as  the  daughter,  and  sole  heiress  at 
law  of  the  deceased,  became  entitled  to  certain  freehold  property,  of 
which  the  deceased  died  possessed,  in  the  event  of  his  legal  intestacy — 
that  with  a  view  of  putting  at  issue  the  legal  validity  of  the  said  will, 
considered  as  a  devise  of  real  property,  an  action  of  assumpsit  was 
brought  in  his  majesty's  Court  of  King's  Bench  by  Mr.  Dew,  against 
John  Fletcher,  a  devisee  in  trust,  named  in  the  said  will,  for  the  reco- 
very of  a  certain  sum  of  money  received,  by  the  said  John  Fletcher, 
on  account  of  rent  which  had  become  due  on  the  said  pA){ftrty  subse- 
quent to  the  death  of  the  deceased,  expressly  grounded  upon  the  de- 
ceased's incapacity  to  devise  the  said  property,  as  a  person  of  unsound 
mind — that  the  said  action  was,  in  substance,  defended,  after  pleading 
the  general  issue,  by  Mr.  Thomas  and  Valentine  Clark,  the  defendants 
in  tibis  cause — and  that,  on  the  20th  December,  1622,  a  verdict  was 
found  for  the  plaintiff  in  the  said  action,  with  costs,  which  were  assess- 
ed at  the  sum  of  376/.  \s.  3d. ;  the  original  sum  as  for  the  recovery  of 
which  the  said  action  was  brought,  having  been  the  sum  of  3/.  \8s,  9d, 
only.  And  the  17th  article  pleads  the  third  annexed  exhibit  to  be  a  true 
copy  of  the  final  judgment  given  in  the  said  action. 

The  admission  of  these  articles  has  been  opposed  with  much  warmth, 
but  not,  I  think,  with  equal  success.  As  facts  and  circumstances  not 
unconnected  with  the  matter  at  issue,  I  think  that  this  action  and  ver- 
dict may  fairly  be  pleaded:  they  are  strictly  noviter  preventa  to  the 
proponent's  knowledge;  for  they  have  occurred  subsequent  to  the  admis- 
sion of  her  former  plea.  The  case  is  one  of  a  nature  to  require  every 
illustration:  nor  is  the  Court  disposed  to  shut  its  eyes,  to  any  fact  or 
circumstance  whatever  which  is  capable  of  illustrating  it,  by  no  too  re- 
mote a  probability.  It  will  be  for  the  Court  to  guard  against  the  ad- 
mission of  this  part  of  the  plaintiff's  case  operating,  unduly,  to  the  pre- 
judice of  the  defendants:  their  apprehension  of  wmch  prejudice,  is  obvi- 
ously the  real  ground  of  their  objecting  to  its  admission. 

It  has  been  said  that  the  plaintiff  was,  naturally,  anxious  to  submit 
her  case,  in  the  first  instance,  to  a  jury,  that  with  such  a  case  she  had  a 
much  better  prospect  of  succeeding  with  a  jury,  through  the  medium  of 
their  feelings,  than  of  obtaining  the  sentence  of  a  Court,  constituted  as 
this  is,  in  the  exercise  of  its  judgment  The  Court  has  no  scruple  in 
avowing  that  it  participates,  to  some  extent,  in  the  feeling,  with  which 
a  British  jury  may  be  supposed  to  have  looked  at  a  case  of  this  descrip- 
tion: at  the  same  time  it  is  fully  aware  of  the  propriety  of  suffering  its 
feelings,  in  no  case,  to  be  biassed  to  the  prejudice  of  its  judgment;  nor 
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will  the  Court  shrink  from  the  task  of  considering  this  like  other  cases, 
impartially,  according  to  the  known  and  recognized  laws  of  evidence, 
when,  if  ever,  it  presents  itself  to  it  for  final  adjudication :  however  pain- 
ful to  itself,  individually,  may  be  the  conclusion,  at  which,  in  its  judi- 
cial capacity,  it  is  forced  by  this  process  to  arrive. 

The  Court  has  also  been  told,  or  reminded,  of  the  original  backward- 
ness of  Courts,  like  this,  of  ecclesiastical  jurisdiction,  in  permitting  the 
husband  who  is  suing  for  a  divorce  by  reason  of  his  wife's  adultery,  to 
plead  the  verdict  recovered  in  an  action  for  damages,  brought  by  him 
against  the  alleged  adulterer  at  common  law.  The  fact  however  of  such 
verdicts  being,  and  having  long  been,  pleadable  in  such  suits,  is  beyond 
all  question;  and  the  very  principal  objection  to  their  reception  in  such 
cases,  is  one,  according  to  the  plea,  wholly  inapplicable  in  the  present 
It  was  constantly  objected  that  the  wife  was  no  party  to  the  action  for 
damages;  and  this  was  always  represented  as  constituting  the  hardship 
of  suffering  the  verdict  in  such  action  to  be  pleaded  to' her  prejudice. 
But  that  no  similar  objection  applies  in  the  present  instance  is  quite  ob- 
vious, according  to  the  plea — for  the  action  is  pleaded  (however  the 
fact  may  be)  to  have  been  in  substance  defended  by  the  identical  parties 
who  are  now  defending  the  suit  in  this  Court 

18,  19.  The  18th  article  also  seems  to  the  Court  admissible.  It 
pleads  that  the  defendants  in  this  suit  were  for  years  well  acquainted 
with  the  deceased's  unnatural  conduct  to  his  daughter,  and  that  Mr. 
Thomas  Clark,  one  of  the  defendants,  wrote  and  sent  a  letter  to  the  de- 
ceased, under  an  assumed  or  feigned  name,  in  the  month  of  February, 
1807,  reproaching  him  with  such  conduct,  as  well  towards  his  said  child 
as  towards  his  own  sister,  a  widow,  (mother  of  the  defendants)  by  suffer- 
ing her  to  languish  in  extreme  poverty  and  wretchedness,  without  any 
relief  or  assistance,  although  himself  in  affluent  circumstances.  And  it 
also  pleads  that  the  deceased  entertained  no  regard  or  affection  for  his 
nephews,  the  defendants;  and  that  he  had  neither  seen  nor  had  any  com- 
munication with  them  for  nearly  twenty-four  years  before,  and  down  to, 
the  time  of  his  death. 

Now  this  article  appears  to  me  directly  responsive  to  the  case  set  up 
in  the  plea  upon  which  this  allegation  rejoins,  it  being,  that  the  plaintiff 
experienced  from  the  deceased  no  other  harshness  or  severity  than  was 
the  just,  or  natural,  result  of  her  own  misconduct  It  can  never  be 
deemed  immaterial  to  show,  nor  is  the  plaintiff  in  my  judgment  pre- 
cluded from  showing,  that  one,  at  least,  of  the  defendants,  entertained 
or  expressed  very  different  opinions  in  1807;  and  although  many  years 
have  elapsed  since  those  opinions  were  expressed,  yet  it  is  to  be  re- 
membered that  the  plaintiff  was,  at  that  time,  a  woman  grown  (seven- 
teen or  eighteen  years  old),  and  that,  even  then,  she  had  been  guilty, 
according  to  the  defendants'  case,  of  much  of  that  misconduct  now  im- 
puted, as  justifying  the  aversion  with  which  the  deceased  is  admitted  to 
have  regarded  her.  Neither  is  it  immaterial  (nor  inadmissible,  even  in 
this  stage  of  the  cause,  I  think,  under  the  peculiar  circumstances  of  it), 
that  the  deceased  was  upon  no  terms  of  intimacy  or  communication  with 
the  defendants,  in  whose  favour  the  plaintiff,  his  only  child,  is  virtually 
disinherited  by  this  very  will,  the  validity  of  whifch  is  at  issue  between 
the  parties  in  the  cause.  The  19th  article,  with  its  accompanying  ex- 
hibit, the  original  letter  referred  to  in  the  18th,  is  a  necessary  appendant 
to  that  article,  and  must  consequently  be  .admitted,  aB  of  course. 
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20,  21.  The  20th  and  21sty  the  only  two  remaining  articles  of  this  al- 
legation, seem  also  to  the  Court  proper  to  be  admitted.  The  defendants 
had  averred  in  the  SOth  article  of  Uieir  plea,  that  the  plaintiff  and  her 
husband  had  acquiesced  in  the  deceased's  will  by  formally  consenting, 
in  the  month  of  January,  1822,  that  certain  funds  and  effects  of  the  de- 
ceased, then  in  Chancery,  should  be  transferred  to  the  defendants  as  ad- 
ministrators of  the  deceased's  property  with  this  will  annexed.  She  now 
pleads,  in  this  20th  article  of  her  allegation,  as  explanatory  of  that  fact, 
that  such  partial  acquiescence  was,  in  effect,  caused  or  occasioned  by  the 
liberal  professions,  both  verbal  and  written,  of  esteem  and  affection  made 
to  her  by  the  defendants  shortly  after  the  death  of  the  deceased;  and  by 
promises  held  out  that  arrangements  should  be  presently  entered  into  for 
admitting  her  to  a  participation  with  themselves  of  the  benefit  derived 
to  them  under  the  deceased's  will.  And  certain  exhibits  are  pleaded, 
in  the  2 1st  article,  to  be  notes  or  letters,  written  by  the  defendant,  Thomas 
Clark,  with  the  knowledge  and  privity  of  his  co-defendant,  to  tlie  plain- 
tiff, in  the  months  of  November  and  December,  1821,  expressive  oi  such 
esteem  and  affection,  and  allusive  to  such  [Mroposed  arrangements.  What 
its  final  effect  in  the  cause  may  be  I  will  not  undertake  to  anticipate:  but 
I  think  that  this  is  matter  explanatory  of  a  not  inrniaterial  adverse  fact 
pleaded  in  the  defendant's  allegation;  and  consequently  that  the  plaintiff 
who  propounds,  is  strictly  at  lioerty  to  go  into  proof  of  it 

Subject  to  these  observations  I  admit  this  allegation,  with  the  excep- 
tion of  those  articles  from  the  3d  to  the  9th  inclusive,  which  I  reject  for 
reasons  already  stated. 

Allegation  admitted,  as  reformed.*^ 


*^*  From  which  admission  of  the  above  allegation  and  exhibits,  as 
reformed,  an  appeal  was  interposed  in  due  course,  by  Mr.  Thomas  and 
Mr.  Valentine  Clark,  to  the  High  Court  of  Delegates.  This  appeal  was 
heard  in  that  Cojirt  on  Friday  the  9th  of  July  (1824):  when  their  Lord- 
ships were  pleased  to  afiirm  the  sentence  appealed  from,  and  to  condemn 
the  appellants  in  the  sum  of  100/.  ^<  Twmine  expensarum.^^ 
The  Judges  who  sat  under  the  commission  were — 

Mr.  Baron  Hullock, 
Mr.  Justice  Pabk, 
Dr.  Arnold, 
Dr.  CooTB, 

Dr.  BURNABV, 

Dr.  Daubeny, 
Dr.  GosTLiNG,  and 
Dr.  Lee. 


USTICKE  V.  BAWDEN.— p.  116. 


(On  the  Admission  qf  an  Allegation. ) 

An  allegation^  setting  up  the  revival  of  a  will  upon  the  cancellation  of  subsequent 
testamentary  papers,  under  which  only,  it  had  stood  revoked — admitted  to  proof. 

The  legal  nresumption  is  adverse  to  an  unfinished  or  imperfect  will :  but  to  the 
revival  of  a  former  uqcancclled,  upon  the  cancellation  of  a  latter  revocatory  will. 
Vol.  II.  32 
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the  legal  pretamptkn  is  neither  favourable  to  nor  advert.  The  law  having 
fomished  that  principle,  retires^  and  leaves  the  question  one  of  intention,  merely, 
and  open  to  a  decision,  either  way,  according  to  extrinsic  facts  and  circum- 
stances. 

Stefhxn  UsTiCKEy  late  of  Fenwame  House,  in  the  county  of  Com* 
wall,  esq.  was  the  party  deceased  in  this  cause:  he  died  possessed,  in  his 
own  right,  of  certain  real  estates,  estimated  at  the  value  of  400  or  500/. 
per  annum;  and  of  some  personal  property  though  said  to  be  not  very 
considerable:  he  had  also  a  life  interest  in  the  mansion-house,  and  an  es* 
tate,  at  Penwame,  bequeathed  to  him  by  hi»  late  uncle  Sir  Michael  No* 
well,  under  the  circumstances  and  subject  to  the  condition  (presenfly  to 
be  stated)  as  pleaded  in  the  second  article  of  the  allegittion  before  the 
Court;  the  admissibility  of  which  was  the  immediate  point  at  issue  in 
the  cause. 

The  deceased  left  at  his  death  the  following  testamentary  papers. 

1.  A  regularly  executed  will  bearing  date  on  the  1st  of  July,  1807. 
By  this  instrument  he  gave  and  devised  all  his  real  property^  of  what 
nature  or  kind  soever,  to  John  Vigurs,  in  trust  for  Frances  Elizabeth 
Bawden  (party  in  the  cause)  for  life,  and  after,  her  death  to  two  other 
persons  for  500  years,  in  trust,  to  raise,  by  sale  or  mortgage  of  such 
estates,  the  sum  of  900/.  to  be  paid  in  legacies  of  300/.  each  to  three  of 
his  nephews.  Subject  to  this  trust,  the  testator  devised  all  his  said  es- 
tates, after  the  death  of  Miss  Bawden,  to  his  nephew  Lewis  Charles 
Peters  for  life;  with  remainders,  successively,  to  his  heirs  male  and  fe* 
male;  in  default  of  such  heirs  to  another  nephew,  with  similar  remain- 
ders; and  in  default  of  issue,  male  and  female,  of  such  other  nephew,  to 
his,  the  testator's,  right  heirs  for  ever.  He  also  bequeathed  by  his  said 
will  a  leasehold  brewhouse  and  premises  to  Miss  Bawden  for  lift  (re- 
mainder to  his  nephew  Day  Perry  Le  Grice),  together  with  all  his  per- 
sonal estate  and  effects,  absolutely;  and  appointed  Miss  Bawden  his  sole 
executrix. 

The  second  testamentary  paper  was, 

2.  A  will,  bearing  date  the  5th  of  January,  1821,  made,  and  cancelled, 
under  the  circumstances  pleaded  in  the  9th  and  10th  articles  of  the  alle- 
gation. By  this  will  of  the  5th  of  January,  1821,  the  testator  be- 
queathed an  annuity  of  400/.  to  Miss  Bawden  for  life;  and  the  rest  of 
his  estate,  both  real  and  personal,  after  payment  of  certain  legacies,  (of 
which  the  principal  was  an  annuity  of  80*.  for  life  to  his  niece  Miss  Lenny 
Peters)  to  his  nephews,  Michael  Nowell  Peters,  and  Charles  Lewis  Pe- 
ters, absolutely. 

3.  The  third  testamentary  paper  was  a  will,  bearing  date  the  8th 
of  January,  1821,  made,  and  cancelled,  under  the  circumstances  pleaded 
in  the  11th  article  of  the  allegation.  Its  principal  object  seems  to  have 
been,  to  give  Miss  Bawden,  in  addition  to  her  annuity  of  400/.  all  such 
goods,  chattels,  and  effects,  as  the  deceased  should  die  possessed  of,  to 
and  for  her  own  use  and  benefit,  absolutely.  For  the  rest,  it  agreed,  in 
substance,  with  the  will  of  the  5th  of  January  preceding;  especially  as  to 
the  disposal  of  the  residue. 

4.  The  fourth  testamentary  paper,  was  a  codicil  to  this  will  of  the  8th 
of  January,  1821,  and  bearing  date  on  the  20th  of  the  same  month, 
pleaded  in  the  1 1th  article  of  the  allegation.  It  reduced  Miss  Bawden's 
annuity  for  life  to  200/. :  but,  otherwise,  ratified,  and  confirmed,  the  said 
will. 
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5.  The  fifth,  and  last,  was  an  unfinished  testamentary  paper,  without 
signature  or  date,  but  pleaded  in  the  1 2th  article  of  the  allegation  to  have 
been  made  and  written  by  the  deceased,  considerably  subsequent  to  Jan- 
uary, 1821.  In  this  unfinished  paper,  Miss  Bawden's  annuity  was  also 
fixed  at  200/.  only. 

A  proctor  for  Miss  Bawden  had  propounded  the  whole  of  these  tes- 
tamentary papers:  but  the  case,  in  substance,  on  her  part  laid  in  the  al- 
legation before  the  Court  was,  that  the  will  of  1807  had  revived  in  con- 
sequence of  the  cancellation  of  the  several  testamentary  instruments  as 
pleaded,  by  and  under  which  only,  it  had  stood  revoked. 

The  allegation,  pleaded, 

1.  That  Stephen  Usticke,  liie  party  deceased,  died  on  the  26th  of 
January,  1823,  leaving  a  brotibier,  the  Reverend  Robert  Michael  Nowell 
Usticke,  (party  in  the  cause,)  and,  together  with  three  sisters,  and  se- 
veral nephews  and  nieces,  entitled  in  distribution  to  his  personal  estate 
and  effects,  if  pronounced  to  have  died  intestate. 

2.  That  the  deceased,  above  five-and-twenty  years  before  his  deaths 
became  acquainted  with,  and  attached  to,  Frances  Elizabeth  Bawden 
(party  in  the  cause)  a  lady  of  respectable  family  and  connexions,  and 
that  he  engaged  to  marry,  and  subsequently  would  have  married  the 
said  F.  E.  Bawden,  but  for  the  disapproval  of  his  unde^  Sir  Michael 
Nowell,  from  whom  he  had  great  expectations;  that  Sir  Michael  Nowell 
died  in  1802,  having  first  by  his  will,  bearing  date  the  25th  of  April, 
1797,  left  the  deceased  his  mansion-house,  for  life,  and  a  freehold  estate 
of  1500/.  per  annum;  but  upon  express  condition  of  his  not  marrying 
Miss  Bawden;  in  which  case  he,  the  testator,  revoked  such  devises,  and 
limited  ov^r  the  devised  premises  to  other  uses. 

3.  The  third  article  igerely  pleaded  the  paper  writing  No.  1,  exhi- 
bited i^  supply  of  proof,  to  be  a  true  copy  of  that  part  of  Sir  Michael 
NowelPs  will,  relative  to  the  devises  pleaded  in  the  preceding  article. 

4.  That  the  attachment  of  the  deceased  and  Miss  Bawden  continued 
to  subsist  after  the  de^  of  Sir  M.  Nowell;  that  no  marriage  took  place 
between  them  by  reason  of  the  penalty  annexed  to  that  occurrence  in 
Sir  M.  Nowell's  will;  but  that  in  1802,  Miss  Bawden  was  induced  to 
take  up  her  residence  with  the  deceased,  and  that  she  had  lived  and  co- 
habited with  him  as  his  wife,  from  that  time  till  his  death — that  she 
was  visited  by  many  of  his  family,  both  male  and  female,  and  that  the 
deceased  constantly  felt,  and  expressed  the  greatest  regard  and  afiectioa 
for  her,  throughout,  and  during  the  whole  period  of,  their  said  cohabita- 
tion. 

5.  That  in  April,  1803,  the  deceased  made  and  executed  a  deed  of 
gift  of  various  personal  property(a)  to  Miss  Bawden  (desicribed  therein 
as  his  intended  wife,)  her  executors,  administrators,  and  assigns,  for 

(a)  Viz.  ^  all  his  household  famiture,  plate,  linen^  &c.  horses,  cattle,  com,  hay, 
fcc.;  live  and  dead  stock;  and  finally,  all  his  goods  and  chattds  of  whatsoever  na- 
ture, lying  or  being  at  the  house  which  he  then  occupied  at  Mawnan,  in  the 
county  of  Cornwall,  and  on  the  lands  and  tenements  attached  thereto ;  and  alio 
on  the  tenement  of  Boskenning,  in  the  said  parish  of  Mawnan/'  Very  few  of  the 
goods  and  chattels  mentioned  in  this  instrument  were  in  the  testator's  possession 
at  the  time  of  his  death,  or  if  in  his  possession,  capable  of  being  distinguished  from 
those  at  Penwame,  in  which  he  had  only  a  life  interest — upon  which  and  other 
{JegaCi  grounds,  it  was  admitted  to  be  ver]^  doubtful,  whether  this  deed  of  gif^ 
though  in  existence,  could  have  any  operation. 
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ever;  on  condition  of  her  permitting  him  the  use  and  enjoyment  of  the 
same  during  his  life-time^  and  with  a  proviso^  that  the  deed  should  be 
void  in  case  of  his  survivorship;  and  that  he  delivered  this  deed  to  Miss 
Bawden,  in  whose  custody  it  remained  till  the  8th  of  January,  1821, 
when  it  was  given  up  by  her  to  Mr.  Edwards,  of  Truro,  the  deceased^s 
friend  and  solicitor. 

6.  The  6th  article  only  pleaded  the  exhibit  No.  2,  to  be  the  original 
deed  of  gift,  pleaded  in  the  next  preceding  article. 

7.  That  the  deceased,  during  the  last  twenty  years  of  his  life,  ex- 
pressed at  various  times,  and  to  divers  persons,  his  intention  of  amply 
providing  for  Mrs.  Usticke  (as  Miss  Bawden  was  generally  called;)  on 
which  occasions  he  commonly  added  when  speaking  to  persons  in  whom 
he  confided,  that  ^<  she  had  sacrificed  every  thing  for  his  sdce.^' 

8.  The  8th  article  pleaded  the  factum  of  a  wUl,  bearing  date  the  1st 
of  July,  1807,  made  and  executed  by  the  deceased  in  duplicate,(a)  in 
the  presence  of  witnesses;  and  now  propounded,  on  behalf  of  Miss 
Bawden,  the  sole  executrix  named  in  it. 

9.  Thaty  in  or  about  the  beginning  of  January,  1821,  the  deceased, 
with  his  own  hand,  wrote  and  made  a  new  will;  and  executed  the  same, 
also  in  the  presence  of  witnesses,  on  or  about  the  5th  day  of  January  in 
that  year,  when  the  same  bears  date. 

10.  That  about  that  time  the  deceased,  having  expressed,  as  with  re- 
ference to  his  testamentary  arrangements,  his  regret  at  Mr.  Edwards, 
his  attorney,  not  being  at  handj  the  attendance  of  that  gentleman  was 
bespoke  by  Miss  Bawden;  that  the  deceased,  on  seeing  him,  showed  him 
the  will  of  the  5th  of  January,  1821,  and  gave  him  instructions  for  divers 
alterations  to  be  made  in  it;  and  that  Mr.  Edwards  immediately  con- 
verted the  same,  by  alterations  and  interlinealjons,  into  a  draft  for  a  new 
will,  which  the  deceased,  on  the  8th  of  January  in  the  same  y^r,  duly 
executed  in  the  presence  of  witnesses,  having  been  prepared  by  Mr.  Ed- 
wards, pursuant  to  such  instructions,  in  manner  aforesaid ;  that,  upon  the 
execution  thereof,  the  deceased  delivered  the  said  will  to  Mr.  Vigurs, 
his  apothecary,  who»  after  several  months^  returned  it  to  the  deceased^ 
at  his  request;  that  the  deceased,  some  time  afterwards,  but  when  the 
prononent  is  unable  to  propound,  cancelled  the  same  by  tearing  ofi*  his 
signature  from  the  several  sheets  of  the  said  will ;  and  also  wrote,  with 
his  own  hand,  as  well  several  memoranda  on  the  backs  of  the  sheets,  as 
various  alterations  in  the  body  of  the  said  will,  either  prior,  or  subsequent, 
to  the  said  cancellation;  that  Mr.  Edwards  took  possession  of  the  will 
of  the  5th  of  January,  1821,  upon  the  execution  of  that  of  the  8th  of 
January,  and  retained  the  same,  till  after  the  deceased's  death. 

11.  That  soon  after  executing  his  said  will,  the  deceased,  with  his 
own  hand,  wrote  a  codicil  to  his  said  will;  and  executed  the  same,  in  the 
presence  of  two  subscribed  witnesses,  on  the  20th  of  January,  1821. 

12.  That  a  considerable  time  subsequent  to  January  1821,  (but  when 
particularly  the  proponent  is  unable  to  propound)  the  deceased  began  a 
new  will  to  secure  a  provision  for  Miss  Bawden  [a  paper  exhibited  in 
the  cause,  in  the  deceased's  hand-writing,  but]  without  date,  or  signature. 

(a)  The  duplicate  of  this  will  was  said  still  to  be  in  the  possession  of  Messrs. 
Shephard  and  Adlington,  solicitors  in  Lottdon^  who  had  prepared  it ;  in  the  same 
state»  of  course,  as  when  executed  by  the  deceased :  it  was  not  suggested  that 
this  dufilkate  had  ever  been  in  the  deceased's  possession. 
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13.  That  some  short  time  before  his  death,  the  deceased  frequently 
expressed  his  desire  to  see  Mr.  Edwards,  his  solicitor,  who  lived  at  a 
great  distance  from  him,  in  order  finally  to  arrange  his  affairs,  but  did 
not  send  for  him,  or  appoint  any  day  for  his  attendance;  that  three  days 
before  his  death,  Mr.  Vigiirs,  his  apothecary,  said  to  the  deceased, 
whom  he  perceived  to  be  in  great  danger,  speaking  on  the  subject  of  his 
will,  "I  hope  you  have  made  no  alterations  to  the  injury  of  Mrs. 
Usticke,"  meaning  Miss  Bawden,  so  called;  when  the  deceased  replied, 
"No;  die  when  I  will,  she  will  find  that  she  is  left  better  than  Sir 
Michael  left  Lady  Nowell;''  and  that  the  property  left  by  Sir  Michael, 
to  Lady,  Nowell,  so  referred  to  by  the  deceased,  nearly  equalled  in 
amount  the  property  left  by  the  deceased  himself  to  Miss  Bawden,  by 
the  will  of  July,  1807. 

14.  That  some  time  after  the  death  of  Sir  Michael  Nowell,  the  Rev. 
Robert  Usticke  (party  in  the  cause)  sought,  by  means  of  an  ejectment, 
to  obtain  possession  of  the  mansion-house  of  Penwarne,  in  the  county 
of  Cornwall,  being  part  of  the  estate  devised  to  the  deceased  by  Sir 
Michael  Nowell  as  aforesaid,  on  the  alleged  ground,  that  the  deceased 
was  actually  married  to  Miss  Bawden — a  marriage  forbidden,  under 
pain  of  forfeiture,  by  the  will  of  Sir  M.  Nowell;  that  the  deceased 
deeply  resented  this  attempt  to  deprive,  him  of  his  property,  and  from 
this,  and  other,  causes,  became  at  variance  with,  and  was  never  recon- 
ciled to,  his  said  brother,  to  the  day  of  his  death. 

15.  The  fifteenth  article  pleaded  the  finding  of  the  above  several  tes- 
tamentary papers  [which  were  all  exhibited  in  the  cause]  subsequent  to 
the  death  of  the  deceased,  viz.  the  will  of  1807,  in  a  drawer  under  lock 
at  Penwarne,  to  which  the  deceased  had  always  free  access  up  to  the 
time  of  his  death;  the  p^per  bearing  date  the  5th  of  January,  1821,  in 
the  possession  of  Mr.  Edwards;  the  cancelled  will  of  the  8th  of  Janua- 
ry, 1821,  and  the  unfinished  testamentary  paper,  in  a  desk  in  the  de- 
ceased's counting-house,  or  office(a);  the  codicil  of  the  20th  of  January, 
1821,  in  the  possession  of  Mr.  Beauchamp,  a  relation  by  marriage,  to 
whom  the  deceased  had  delivered  or  .sent  it,  sealed  up,  with  a  request 
that  he  would  take  care  of  it 

16.  The  16th  and  last,  was  the  usual  concluding  article,  averring  the 
truth  of  the  premises. 

Judgment. 

Sir  John  Nicholl. 

I  think  that  this  allegation  is  clearly  entitled  to  go  to  proof.  The  point 
for  the  Court's  ultimate  decision  will  be,  whether  the  canpellation  of  a 
latter  will  by  the  testator,  did,  or  did  not,  amount  to  the  revival  of  a 
former,  only  revoked  by  that  will,  so,  itself,  subsequently  cancelled. 
Upon  that  point,  it  would  be  premature  to  express  a  decided  opinion  in 
the  present  stage  of  the  cause.  The  case  set  up  in  this  allegation  is  in 
a£Srmance  of  that  revival;  for  the  facts  averred  in  it  are  supposed,  and 
are  pleaded  in  order,  to  show  that  a  former  will  of  this  deceased  did  re^ 
vive,  upon  the  cancellation  of  a  latter,  expressly  revocatory  of  that  for- 
mer will  in  its  uncancelled  state.  I  think  it  quite  impossible  to  say 
that  tliese  facts,  as  pleadedj  are  incapable  of  justifying  the  Court  in  ar- 

(a)  This  counting-house  or  office  was  described  In  the  argument  as  a  private 
room  in  the  garden,  detached  from  the  house,  of  which  room,  itself,  the  deceased 
always  kept  the  key,  as  well  as  that  of  the  desk  in  it,  in  which  the  testamentary 
papers  in  question  were  found. 
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riving  at  that  conclusion,  so  that  the  allegation  is  clearly,  I  repeat^  not 
inadmissible.  Much  of  course  indeed  must  depend,  looking  to  its  final 
effect,  upon  the  nature  and  degree  of  proof  by  which  the  facts  pleaded 
in  it  are  substantiated.  Much  also  must  depend  upon  the  strength  of 
the  adverse  case;  should  an  adverse  case,  that  is,  be  set  up  for  the  next 
of  kin,  either  by  means  of  interrogatories,  or  by  that  of  a  substantive^ 
independent,  plea. 

Where  an  sdlegation  propounds  an  imperfect  testamentary  paper,  it 
being  a  clear  principle  that  the  legal  presumption  is  adverse  to  that  pa- 
per, the  allegation  must  contain  facts  of  a  sufficiently  stringent  nature  to 
encounter,  and  repel,  an  adverse  legal  presumption,  in  order  to  insure 
its  own  admissibility.  But  an  allegation  pleading  facts  more  equivocal 
is  admissible,  either  way,  in  a  case  like  the  present:  for  in  neither  alter- 
native, as  I  take  it,  is  there  any  adverse  legal  presumption  to  encounter 
or  repel.  This  Court  is  founded  in  holding,  under  the  sanction  of  the 
superior  Court,  that  the  legal  presumption  is  neither  adverse  to,  nor  in 
favor, of,  the  revival  of  a  former  uncancelled,  upon  the  cancellation  of  a 
latter,  revocatory,  will.  Having  furnished  this  principle,  the  law  with- 
draws altogether;  and  leaves  the  question,  as  one  of  intention  purely,  and 
open  to  a  decision  either  way,  solely  according  to  acts  and  circumstances. 
This,  I  conceive,  is  the  true  principle  to  be  extracted  from  the  judgment 
of  the  Court  of  Delegates  in  the  case  of  Moore  v.  Moore  and  Metcalf, 
1  Phillimore,  375  and  466; — a  case  determined,  after  an  able  argument^ 
upon  the  fullest  consideration. 

It  is  quite  unnecessary  to  inquire  what  principle  would  be  applicable 
to  a  case  of  this  description  totally  nude  of  circumstances;  as  I  think 
it  next  to  impossible  that  such  a  case  should  ever  occur.  If  ever  such  a 
case  actually  does  occur,  it  will  be  for  the  Court  to  deal  with  it,  accord- 
ing to  the  best  of  its  judgment,  pro  re  nata.  But  I  can  scarcely  figure 
to  myself  a  case  either  without  concomitants,  or  with  those  so  nicely 
balanced  that  neither  side  prevails.  There  must  always,  I  think,  be  cir- 
cumstances in  both  scales;  and  preponderating  circumstances  either  in  the 
one  or  the  other,  so  as  not  to  leave  the  case  itself,  where  the  law  seems 
to  leave  it,  purely  in  equilibrio. 

The  present  case,  at  all  events,  is  not  one  of  that  description:  on  the 
contrary,  taking  the  facts  to  be  true,  and  to  be  encountered  by  no  adverse 
case  (the  former  of  which  I  am  bound  to  assume,  and  the  latter  I  am  not 
called  upon  to  anticipate)  its  circumstances  are  numerous,  and,  I  must 
say,  strongly  in  favor  of  the  revival.  There  are  strong  circumstances 
tending  to  show  the  deceased's  intention  to  leave  a  will,  of  some  Sort^ 
in  favor  of  Miss  Bawden,  and  not  to  die  wholly  intestate.  But  the  ques- 
tion clearly  lies  between  the  will  of  1807,  and  an  intestacy,  under  which 
Miss  Bawden  is,  of  course,  left  without  any  provision.  The  cancella- 
tion of  the  will  of  the  8lJi  of  January  clearly  did  not  revoke  that  of 
the  5th — for  the  will  of  the  5th  of  January  itself,  was  cancelled  by  its 
very  conversion  into  a  draft  for  this  will  of  the  8th  of  January.  The 
codicil  of  the  20th  of  January,  expressly  refers  to  this  will  of  the  8th  of 
January;  and  was  cancelled,  ipsojactOy  by  the  cancellation  of  that  will; 
with  which  it  must  be  taken  to  stand,  or  to  have  fallen.  The  mere  in- 
cipient testamentary  paper  is  of  no  effect  or^vail  in  law — it  is  without 
date  or  signature — non  constat^  precisely,  even  according  to  the  plea, 
when  it  was  written — and  although  it  might,  SiBpleadedy  have  been  writ- 
ten, "considerably  subsequent  to  January,  1821,''  yet  still,  I  observe. 
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that  it  18  written  on  paper  which  has  the  water-mark  of  I8O89  being, 
howeycFy  in  either  event,  equally  unavailing  in  law.  The  question 
clearly  then^  I  repeat,  lies  between  this  will  of  1807  and  an  intestacy^— 
which  the  circumstances  pleaded  are  strong  to  show  that  the  deceased  at 
no  time  ever  contemplated.  His  intention  to  provide  for  Miss  Bawden, 
after  his  death,  is  evidenced  by  a  series  ot/adsf  independent  of  the  ge- 
neral probabilities  of  the  case:  in  particular,  by  the  deed  of  gift  of  1803, 
and  by  the  will  of  1807,  to  which  he  adhered,  steadfastly,  for  any  thins 
that  appears  to  the  contrary,  for  fourteen  consecutive  years,  namely,  tiU 
the  year  1821.  And  though,  subsequent  to  1821,  his  mind  does  seem 
to  have  fluctuated  as  to  the  provision  to  be  made  for  this  lady  in  point 
qf  amount  (whether  from  diminished  regard,  or,  as  suggested,  from  the 
decreased  and  decreasing  value  of  his  property,  (a)  or  from  some  or  other 
cause,)  yet  still  this  whole  series  of  scripts  is  strong  evidence  of  his  in- 
tention, at  all  times,  to  leave  Miss  Bawden  provided  for,  at  his  death, 
in  some  sort— which  must  be  defeated  by  an  intestacy,  under  which  she 
can  take  no  benefit 

Again,  the  declarations  pleaded  to  have  been  madie  by  the  deceased  to 
his  apothecary,  Mr.  Vigurs,  three  days  before  his  death,  are  strongly 
confirmatory  of  the  case  set  up  in  the  allegation — as  it  is  difficult,  or  rather 
impossible,  to  say  to  what  they  refer,  if  not  to  the  will  of  1807.  The 
Court  is  fully  aware  of  the  danger  of  relying  too  implicitly  upon  declara- 
tions: it  is  fully  aware  that  they  are  open,  in  all  cases,  to  suspidonSy  of 
insincerity  on  the  one  part,  and  of  misapprehension,  at  least,  on  the  other: 
under  this  impression,  it  will  examine  these  declarations,  when  they  are 
bcjbre  it  in  a  final  shape,  and  in  conjunction  with  all  the  circumstances 
of  the  case,  with  the  utmost  caution.  But  if  entitled  to  ant/  credit,  they 
must  go  some  way  to  justify  an  inference,  that  the  deceased,  at  the  time 
of  making  them,  held  this  will  of  1807  to  be  operative — and,  consequently, 
that  he  must  have  considered  it  to  revive  upon  the  cancellation  of  the 
subsequent  will  of  1821. 

The  same  conclusion  is  strongly  fortified  by  another  fact  pleaded.  The 
will  of  1821  had  been  out  of  the  deceased's  possession:  it  had  been  de« 
livered  to  his  friend  Mr.  Vigurs,  I  presume,  for  safe  custody.  But  the 
deceased  reclaims  it — ^and,  having  so  done,  he  cancels  it,  carefully  and 
deliberately,  in  a  highly  formal  manner,  namely,  by  tearing  ofi"  his  sig* 
nature,  at  that  time  affixed  to  every  one  of  the  five  several  sheets  of  which 
this  will  consisted.  But  the  will  of  1807  is  pleaded^  (at  least  sub  mode) 
to  have  been  always  in  his  own  possession,  and  in  a  place  to  which  lie 
had  access.  It  is  not  for  the  Court,  at  present,  to  conjecture,  to  what  the 
proof  of  this  fact,  so  (I  admit  to  some  extent  equivocally)  pleaded,  may 
ultimately  amount  But  should  the  f&ct  be  proved  to  have  been  at  all 
as  pleaded — d  fortiori^  should  it  be  proved  that  this  will  of  1807  was, 
or  must  be  taken  to  have  been,  not  unfrequently  under  the  deceased's 
own  notice,  and  immediate  inspection,  his  not  having  cancelled  this 
in  as  careful  a  manner  as  he  had  cancelled  the  will  of  1824 — and,  still 
more,  his  not  having  cancelled  it  at  all — will  certainly  raise  a  strong 

(a)  It  had  been  sug^sted,  in  the  course  of  the  argument,  that  a  decrease  in 
the  value  of  the  deceased's  property  had  actually  taken  place  about  that  time» 
to  a  considerable  extent,  as  well  from  the  general  depreciation  of  landed  pro* 
pertv,  at  that  time,  as  from  particular  circumstances  connected  with  the  failure 
of  a  brewery,  in  which  the  deceased  had  been,  in  some  measure,  interested  or 
concerned* 
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presumption  that  he  meant  it  to  revive^  and  become  operative^  on  the  can- 
cellation of  that  instrument  by  which  6nly  it  had  been  revoked. 

Upon  these  considerations — and  without  going  more  minutely ,  at  pre- 
sent, into  all  the  circumstances  of  the  case,  the  Court  is  satisfied  of  the 
propriety  of  admitting  this  allegation. 

Allegation  admitted. 


EASTER    TERM, 

4th  Session. 


ARCHES  COURT  OF  CANTERBURY. 

The  Office  of  the  Judge  promoted  by  DAWNE  and  NOCKOLDS  v. 

WILLIAMS.— p.  130. 

(By  Letters  of  Request  from  the  •Srchdeaconry  of  Huntingdon,) 


»f 


n 


Articles  against  a  parishioner  for  **  brawling"  &c.  by  reading  a  **  notice  ofvewtry, 
in  church,  during  divine  service,  without  dtie  authority,  admitted  to  proof. 

An  objection  to  the  jurisdiction  of  the  Court  to  entertain  a  suit  for  **'orawling; 
by  *•  lettera  of  request,"  overruled. 


IN  THE  PECULIARS  COURT  OF  CANTERBURY. 

The  Office  of  the  Judge  promoted  by  PALMER  v.  ROFFEY.— p.  141. 

Articles  against  the  defendant  (a  church-warden)  for  brawling,  &c.  in  church, 
pronounced  to  be  proved;  and  the  defendant  aus/iended,  and  condemned  mfuU 
costs;  the  case  being  held  to  afford  no  ground  for  mitigated  costs. 

In  all  cases  of  brawling,  &c  in  church,  where  two  persons  are  implicated,  which 
is  moat  to  blame  is,  nearly,  immaterial :  each  is  bound  to  abstain ;  and  each  fail- 
ing to  abstain,  incurs  a  like  penalty. 


PREROGATIVE  COURT  OF  CANTERBURY. 

SUTER  V.  CHRISTIE  and  Others.— p.  150. 

(On  Motion.  J 


The  Court,  on  pause  shown,  will  permit  a  married  woman,  party  in  a  cause,  to 
ap];>oint  a  proctor,  &c.  in  the  absence  of  her  husband;  on  giving  reasonable  se- 
curity to  the  other  party  as  to  his  costs. 

This  was  a  cause  or  business  of  proving  in  solemn  form  of  law,  the 
last  will  and  testament  of  John  Rayner,  deceased,  bearing  date  the  31st 
day  of  May,  1811,  promoted  by  Mary  Suter,  wife  of  Thomas  Suter, 


2  Addams^  150.  257 

^  (formerly  Rayner,  widow,)  the  relict  of  the  said  deceased,  and  sole 
executrix  named  in  the  said  will,  against  James  Christie,  the  adminis- 
trator (with  a  former  will  annexed,  dated  the  23d  day  of  September, 
1809,)  of  the  effects  of  the  said  deceased;  and,  also,  against  the  three 
children  of  the  said  deceased,  the  universal  legatees  named  in  the  said 
former  will. 

The  usual  decree,  with  intimation,  under  seal  of  the  Court,  had  been 
duly  executed,  and  returned — and  the  Court  was  now  movedj  on  behalf 
of  the  said  Mary  Suter,  that  it  would  permit  the  said  Mary  Suter  to 
appoint  a  proctor  in  the  absence  of  her  husband,  the  said  Thomas  Suter, 
in  order  to  her  proceeding  in  the  said  cause  or  business. 

This  application  was  founded  upon  an  affidavit  of  the  said  Mary  Suter, 
in  which  it  was  stated,  and  sworn,  ^<  that  her  husband,  the  said  Thomas 
Suter,  had  left  this  country  for  the  Cape  of  Good  Hope,  eleven  years 
before;  since  which  time  she,  the  said  Mary  Suter,  had  received  no  pe- 
cuniary assistance  whatever  from  him — that  the  said  Thomas  Suter  was 
believed  to  have  taken  up  his  permanent  residence  at  the  Cape  of  Good 
Hope,  without  there  being  any  probability  of  his  return  to  this  country; 
and  that  he  had  refused*  to  execute  the  necessary  documents,  which  had 
been  sent  over  to  him  in  the  year  1819,  for  enabling  his  said  wife  to 
proceed  in  the  above  cause. " 

Under  these  circumstances  the  Court  was  pleased  to  "  give  leave  to 
the  said  Mary  Suter,  to  appoint  a  proctor  in  the  absence  of  the  said  Tho- 
mas Suter,  her  husband;  on  giving  such  security  as  the  other  parties  in 
the  cause  might  deem  satisfactory  as  to  their  costs,  "(a) 

(a)  Accordingly,  a  proctor,  on  the  4th  Session,  brought  in  a  bond,  under  the 
hands  and  seals  of  two  persons,  in  the  penal  sum  of  200/.;  conditioned  for  the 
payment  of  costs  to  the  extent  of  100/.,  in  case  the  said  Mary  Suter,  or  Thomas 
Suter,  her  husband,  should  thereafter  be  condemned  in  the  costs  of  the  suit. — 
Then  appeared,  personally,  the  said  Mary  Suter,  and  appointed  her  proctor; 
who,  subsequently,  propounded  the  last  will  of  the  deceased,  bearing  date  the 
3l8t  of  May,  1811,  in  a  common  condidU,  upon  which  witnesses  were  examined; 
and,  on  4th  Session  of  Trinity  Term,  the  Court  revoked  the  administration  (with 
the  will  annexed,  hearing  date  the  23d  of  September,  1809,)  then  before  granted 
to  Mr.  Christie;  pronounced  for  the  validity  of  the  latter  will;  and  decreed  pro- 
bate of  the  same  to  the  executrix* 


WILKINSON  (formerly  LAWES)  v.  GORDON.— p.  132. 

Quare  whether  if  A.  be  convicted  of  bigamy,  a«  by  reason  of  his  marriage  with 
C,  living  B.  his  first  wife,  it  is  ttill  not  competent  to  A., on  C.'s  death,  to  pro- 
pound his  interest  as  the  /awful  husband  of  C.  in  a  suit  in  the  Ecclesiastical 
Court,  touching  the  administration  of  her  effects  :  and  to  succeed  in  such  suit 
on  proof  shown ;  notwithstanding  his  said  conviction  for  bigamy  pleaded  and 
proved. 

Judgment. 

Sir  John  Nicholl. 

The  deceased  in  this  cause,  Frances  Elizabeth  Gordon,  otherwise 
Lawes,  died  in  the  month  of  March,  1820.  Soon  after  her  death,  ad- 
ministration of  her  effects  was  committed  and  granted  to  Thomas  Gor- 
don (party  in  the  cause),  as  the  lawful  husband  of  the  deceased.  The 
present  suit  is  in  consequence  of  a  decree  taken  out,  in  the  month  of 
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May,  1820,  by  Susanna  Matilda  Wilkinson  (formerly  Lawcs),  the  other 
party,  calling  on  Mr.  Gordon  to  show  cause,  why  such  letters  of  admi- 
nistration should  not  be  revoked;  and  why  letters  of  administration  of 
all  and  singular  the  goods  and  chattels  of  the  deceased,  as  dead  intestate, 
without  parent,  and  a  spinster ,  should  not  be  committed  and  granted  to 
her,  Wilkinson,  as  the  sister,  and  only  next  of  kin,  of  the  deceased. 

It  is  necessary  that  the  Court  should  state,  in  substance,  the  proceed- 
ings and  pleadings  in  the  cause,  with  their  several  dates. 

Gordon's  interest,  as  the  husband,  being  formally  denied,  was  pro- 
pounded in  the  allegation  brought  in  in  Michaelmas  Term,  1820.  It 
pleaded  merely  his  marriage,  as  **  Thomas  Gordon,  widower,''  with  the 
deceased,  in  the  parish  church  of  St.  Marylebone,  on  the  ISth  of  Seg- 
teimber,  1818;  and  their  subsequent  cohabitation,  as  husband  and  wife, 
until  the  death  of  the  deceased  in  March,  1820.  These  facts  were  ad- 
mitted in  the  ^^  answerSf^^  and  no  witness  has  been  examined  upon  this 
allegation. 

An  allegation  was  brought  in  on  the  part  of  the  sister,  in  the  same 
Michaelmas  Term.  It  pleaded  the  marriage  of  Thomas  Gordon,  then  a 
bachelor,  to  Harriet  Cole,  spinster,  in  the  parish  church  of  Woolwich, 
in  the  county  of  Kent,  on  the  11th  of  May,  1809;  and  their  subsequent 
cohabitation  at  Woolwich,  and  ^<  various  otfier  places."  It  then  plead- 
ed, in  opposition  to  Gordon's  allegation,  that  he,  Gordon,  was  not  a 
widower  at  the  time  of  his  marriage,  de  factOy  with  the  party  deceased 
in  the  cause;  for,  that  Harriet  Gordon,  formerly  Cole,  was  then  living, 
and  was  seen  by  "  divers  persons,"  subsequent  to  the  said  pretend^ 
marriage;  particularly,  in  the  month  of  March,  1819,  at  Sheerness;  and, 
in  the  month  of  July,  1820,  at  Chatham.  [This,  I  must  observe,  is  the 
only  mode  in  which  the  history  of  the  first  wife  is  traced  out  by  the 
sister,  in  her  plea:  she  only  pleads,  that  she  cohabited  with  Gordon  at 
Woolwich  and  other  places^  not  saying  where;  that  she  afterwards 
separated  from  him,  not  saying  when;  that  she  was  seen,  subsequent  to 
his  second  marriage,  by  divers  persons^  not  saying  by  whom — ^nor  say- 
ing, when  and  where,  more  particularly,  than,  that  she  was  so  seen, 
<*at  Sheerness  in  March,  1819,  and  at  Chatham  in  July,  1820."  It 
must  be  obvious  that  it  was  quite  impossible  for  Gordon  to  negative 
these  allegations;  unless^  by  tracing  out  the  history  of  his  first  wife,  and 
by  proving  her  death  prior  to  his  second  marriage.  ]  The  allegation  then 
pleaded  that  Gordon  had,  on  several  occasions  subsequent  to  his  pre- 
tended marriage  with  Lawes,  admitted  to  ^'  divers  persons"  that  his 
first  wife,  to  his  knowledge,  was  living  at  the  time:  and  that  he  had  of- 
fered considerable  bribes  to  persons  aware  of  that  fact,  not  to  give  evi- 
dence against  him  in  the  event  of  his  trial  for  bigamy.  Lastly  it  plead- 
ed, that  Gordon  was  actually  indicted  for  bigamy  at  the  Old  Bailey 
Sessions,  in  the  month  of  October,  1820,  by  reason  of  his  marriage 
with  Lawes,  living  his  first  wife;  and  that  he  was  convicted  of  that  of- 
fence: it  exhibited,  in  supply  of  proof,  a  copy  of  the  record  of  that  con- 
viction; and  it  concluded  by  alleging  the  deceased  to  have  died  intes- 
tate, and  a  spinster. 

Of  this  allegation,  upon  which  six  witnesses  have  been  examined,  I 
will  only,  at  present,  say,  that  it  puts  the  facts  of  the  first  and  second 
marriage,  directly,  in  plea,  and  at  issue.  It  does  not  intimate,  by  any 
means,  that  the  sister  rested  for  proof  of  her  case,  upon  pleading,  and 
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producing  a  copy  of  the  record  of^  Gordon's  conyiction(a)  for  bigamy; 
although  it  made  a  part  of  her  case. 

In  reply  to  this  allegation  of  the  sister,  it  was  pleaded  by  Gordon  (in 
Michaelmas  Term,  1821),  that  his  first  wife  deserted  him  soon  after  the 
marriage,  and  became  a  common  prostitute;  thatj  sometime  in  1815,  she 
was  admitted  into  St,  Thomas's  Hospital  as  "Mary  White;'*  under  which 
assumed  name  she  had  passed  for  some  years  preceding,  durinff  Gor- 
don's absence  from  England;  and  that  she  died,  on  the  8th  of  July, 
1815,  in  that  hospital,  and  was  buried,  as  <'Mary  White,"  in  the  burial 
ground  belonging  to  it  It  further  pleaded  that  the  indictment  for  biga* 
my,  articulate,  was  preferred  by  Wilkinson;  and  that^  previous  to  Uie 
trial  of  that  indictment  (though  subsequent,  it  is  to  be  observed,  to  the 
commencement  of  this  cause)  she,  Wilkinson,  had  caused  hand-bills  to 
be  printed  and  circulated  (one  of  which  printed  hand-bills  it  exhibited, 
in  supply  of  proof)  offering  a  reward  of  thirty  guineas  to  any  person 
who  could  prove  that  Harriet  Gordon,  formerly  Cole,  was  living  on  the 
14th  of  September,  1818,  when  Gordon  was  married  to  his  late  wife, 
the  deceased  in  the  eause.  It  further  pleaded,  that  Gordon,  subsequent 
to  his  conviction  for  bieamy  articulate,  had  received  his  majesty's  free 
pardon,  and  it  also  exhibited  a  copy  of  the  original  warrant  of  pardon, 
m  supply  of  proof  of  that  fact  Lastly  it  pleaded,  that  the  property  of 
the  deceased,  in  virtue  of  a  settlement  made  before  her  marriage,  was 
secured  to  Gordon  in  case  of  his  surviving  her;  but  that  the  deceased, 
having  been  taunted  by  her  sister,  then  Lawes,  but  now  Wilkinson 
(party  in  the  cause),  as  not  the  lawful  wife  of  Gordon;  and  beinff  anxi- 
ous to  secure  her  property  to  him  at  all  events,  and  under  any  circum- 
stances; had  made  and  executed  a  will  in  duplicate,  or  rather  two  wills 
of  precisely  the  same  tenor  and  effect,  in  the  months  of  June  and  July, 
1820;  the  one  part,  or  one  of  the  two  wills  being  signed  Frances  Eliza- 
beth Gordon,  and  the  other,  Frances  Elizabeth  Lawes,  spinster,  her 
maiden  name;  whereby  she  appointed  Gordon  her  sole  executor  and 
universal  legatee:  and  the  allegation  concluded  by  pleading  and  pro- 
pounding this  will,  or  these  wills,  in  the  usual  form.  Upon  this  allega- 
tion, and  certain  additional  articles,  pleading  merely  the  death,  charac- 
ter, and  hand-writing,  of  one  of  the  two  subscribed  witnesses  to  the 
will,  thirteen  witnesses  have  been  examined. 

To  this  again,  it  was  replied  on  the  part  of  the  sister,  Mrs.  Wilkinson, 
that  the.  deceased,  even  prior  to  her  marriage  with  Gordon  in  1818,  had 
been  attacked  by  paralysis,  in  consequence  of  which  she  laboured  under 
considerable  mental  debility;  thaty  subsequent  to  her  marriage,  she  be- 
came more  and  more  deranged  (of  which  fact  the  allegation  purports  to 
furnish  many  specific  instances);  thaty  from  the  latter  part  of  1818,  till 
her  death,  she  was  in  the  custody  of,  and  extremely  ill  used  by,  Gordon; 
and  th^ty  at  the  time  of  the  pretended  execution  of  the  will  propounded 
by  Gordon,  she  was  of  unsound  mind,  memory,  and  understanding. 

Ten  witnesses  have  been  examined  on  this  allegation,  which  was 
brought  in  in  Easter  Term,  1822:  and  to  this  again  it  has  been  finally 
replied,  on  Gordon's  part,  to  the  effect,  that  the  deceased  was  a  person, 
at  all  times,  of  unimpaired  capacity;  and  that  she  was  uniformly  treated 
by  Gordon  with  conjugal  affection. 

(a)  Differing  in  this  respect,  it  is  to  be  observed,  from  the  libel  in  the  cause  of 
Bromley  v.  Bromley,  vide  note(a),  page  260,  fio^U 
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Such  is  the  substance  of  the  proceedings,  and  pleadings ;  from 
which  it  appears,  that  the  case  before  the  Court  has  a  double  aspect* 
So  far  as  respects  the  question,  whether  Gordon  is  entitled  to  the  pro- 
perty of  the  deceased,  as  dead  intestate  in  law,  it  is  an  interest  cause; 
and,  Gordon,  in  the  event  of  the  deceased's  intestacy,  must  prove  him- 
self to  have  been  the  lawful  husband  of  the  deceased,  in  order  to  sus- 
tain his  claim.  In  the  other  event,  that  fact  is  immaterial — for  Gordon, 
under  the  will,  is  equally  entitled  to  her  whole  property,  whether  he  has 
succeeded  in  proving  himself  to  have  been  the  lawful  husband  of  the 
deceased,  or  whether  he  has  failed. 

I  must  here  observe,  however,  that,  the  first  of  these  questions  being 
determined  in  favor  of  Gordon,  he  has  clearly  no  need  to  resort  to  the  will : 
for,  as  2,  feme  covert ^  the  deceased  could  only  die  intestate  in  law.  And 
this,  I  think,  sufficiently  accounts  for  the  late  period  at  which  the  will 
is  said  to  have  been  produced  in  the  cause;  and  which  has  been  much 
observed  upon  in  the  argument  It  was  not  incumbent  on  Gordon  to 
produce  this  will  until  after  his  conviction  for  bigamy  had  been  pleaded, 
and  the  sister  had  alleged  the  deceased  to  have  died  intestate,  and  a  spin- 
ster— a  circumstance  which,  I  think,  sufficiently  removes  any  objection 
to  its  validity,  as  to  be  deduced  from  its,  alleged,  late  production.  Be- 
sides, the  genuineness  of  this  will  is  not  questioned;  it  is  admitted  to  have 
been  actually  executed  by  the  deceased  at  the  time  when  it  bears  date: 
it  is  only  objected  to  on  the  ground  of  the  deceased's  incapacity  at  that 
time.  Under  these  circumstances,  I  am  of  opinion,  that  the  time  at  which 
this  will  was  produced  has  no  tendency  to  impeach  the  fairness  of  thia 
part  of  the  transaction. 

The  first,  then,  if  not  the  principal  question  is,  did  the  deceased,  Gor- 
don, or  Lawes,  die  a  wife  or  a  spinster  ? 

A  fact  of  marriage  between  the  deceased  and  Gordon  is  admitted. 
Consequently,  the  legal  presumption,  according  to  a  well  known  maxim, 
is  in  favor  of  its  validity,  which  it  rests  with  the  sister,  who  calls  it  in 
question,  to  impeach.  And  this  she  is  said  to  have  done,  not  merely 
primd  faciei  but  conclusively,  by  producing  a  copy  of  tiie  record  of 
Gordon's  conviction  for  bigamy:  this  is  said  to  have  impeached  the 
validity  of  the  second  marriage,  conclusively^  so  that  the  Coiirt  is  es- 
topped from  further  inquiry  into  this  part  of  the  case. 

To  sustain  this  position  it  has  been  argued,  in  the  first  place,  that  ac- 
cording to  the  rule  laid  down  in  Searle's  case,  "felonies,  whereof  par- 
ties have  been  convicted,  are  not  re-examinable  in  other  Courts."  Now 
that  this  is  true,  sub  modo^  not  only  of  felonies,  but  also  (at  least,  of  one 
species)  of  misdemeanors,  may  be  admitted  on  the  authority  of  Searle's 
case,  Hob.  121.  ib.  288;  on  that  of  Boyle,  3  Mod.  164,  Comb.  72;  on 
the  case  of  Sir  Greorge  Bromley,  Delegates,  I793:(a)  and  on  the  authority, 

(a)  This,  in  the  first  instance,  was  a  suit  brought  by  Dame  Esther  Bromley, 
against  her  husband  Sir  George  Bromley,  baronet,  for  a  separation  d  mentd  ct 
thorOy  as  by  reason  of  unnatural  practices  committed  by  the  husband,  in  the  Con- 
sistory Court  of  the  Lord  Archbishop  of  York.  The  libel  filed  in  that  Court, 
after  pleading  the  marriage  and  cohabitation,  dec.  of  the  parties  in  the  usual  form, 
merely  pleaded,  that  the  defendant  had  actually  been  convicted  of  an  assault 
upon  one  George  Stiff,  with  mtent  to  commit  the  offence  in  question,  at  the  assizes 
for  the  county  of  Nottingham,  in  the  year  1790,  and  sentenced  to  two  year*s  im- 
prisonment in  Nottingham  Gaol — exhibiting,  at  the  same  time,  in  supply  of  proof, 
a  certain  paper  writing,  alleged  to  be,  and  contain,  a  true  copy  of  the  record  of 
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probably,  of  some  other  cases.  But  the  suit  in  which  the  verdict  of  con- 
viction was  deemed  conclusive  in  each  of  those  cases,  was  this:  it  was 
a  FERSONAI.  suit,  founded  immediately,  upon  the  offence  of  which  the 
defendant  (the  party  proceeded  against)  had  so  been  convicted.  Con- 
sequently, none  of  those  cases  are  in  point  to  the  verdict  being  even  ad- 
missible evidence,  much  more  to  its  being  conclusive  evidence,  in  a  civil 
cause  upon  a  mere  question  oi property  between  plaintiff  and  defendant: 
which  is  the  character  of  the  present  suit 

The  maxim  principally,  however,  relied  upon  in  support  of  the  posi- 
tion contended  for  on  the  part  of  the  sister  is  that  laid  down  by  Mr. 
Justice  BuUer,  in  his  Law  of  Nisi  Prius^  viz.  <^  that  a  conviction  in  a 
Court  of  criminal  jurisdiction  (generally)  is  conclusive  evidence  of  the 
fact,  if  it  afterwards  come,  collaterally,  in  controversy,  in  a  Court  of 
dvil  jurisdiction.^'(a)  But,  if  this  be  the  rule,  at  all,  it  is  subject  to 
many  limitations;  nor  does  the  case  of  Boyle  v.  Boyle,  to  which  the 
Court  has  just  referred,  cited  by  Mr.  Justice  Buller  in  support  of  his 
maxim,  by  any  means  bear  it  out,  as  a  general  position.  On  the  con- 
trary, the  doubt  seems  rather  to  have  been — it  has  often  been  gravely 
questioned(d) — whether  verdicts  which  have  been  given  in  criminal 
proceedings  can  be  admitted  in  evidence  in  civil  causes,  of  this  descrip- 
tion, at  all:  because,  the  parties  are  not  the  same  in  the  civil  suit,  as  in 
the  criminal  cause,  where  the  king  is  always,  at  least  technically,  and 
nominally,  the  prosecutor;  and  because,  the  party  in  the  civil  suit,  on 
whose  behalf  the  evidence  is  supposed  to  be  offered,  might  have  been  a 
witness  on  the  criminal  prosecution.  If,  indeed,  the  conviction  were 
really  upon  the  evidence  of  a  party  interested  in  the  civil  action,  to  ad- 
mit the  record  of  conviction  to  be  given  in  evidence  at  all,  would  be 

that  conviction.  Her  ladyship  appealed,  from  the  rejection  of  this  libel  and  ex- 
hibit by  the  Court  at  York,  to  the  High  Court  of  Delegates,  which  reversed  the 
sentence  appealed  from,  and  admitted  the  libel  to  proof — and  subsequently  pro- 
nounced for  the  divorce  as  prayed  by  her  ladyship — who  afterwards  procured  an 
act  of  parliament  dissolving  the  marriage. 

It  is  to  be  observed,  however,  that  the  rejection  of  this  libel  by  the  Court  at 
York,  did  not  proceed  upon  any  supposed  impropriety  in  the  structure  of  the  li- 
bel; or  upon  any  supposed  necessity  that  the  firactices  in  question  should  be  spe- 
cifically pleaded  in  the  libel.  In  order  to  their  being  proved  in  that  Court,  in  ad- 
dition to  Its  pleading  the  conviction,  and  exhibiting  a  copy  of  the  record.  It  pro- 
ceeded upon  a  misconception  (as  it  now  seems)  with  respect  to  the  sufficiency 
of  a  mere  attemfit  to  commit,  &c  to  found  a  sentence  to  the  effect  of  that  prayed 
by  Lady  Bromley. 
,.  So  in  the  case  of  Ellenthorp  v.  Myers  and  Moss,  in  the  High  Court  of  Dele- 
"* gates,  1773,  cited  in  argument  by  the  counsel  for  the  sister  in  support  of  their 

{position  as  to  the  verdict  being  conclusive  evidence,  (but  with  little  effect,  this 
ast  being  a  criminal  proceeding)  the  articles  merely  pleaded  the  defendant's 
conviction  of  an  assault,  with  intent  to  commit,  &c  and  exhibited  a  copy  of  the 
record;  as  the  libel  pleaded  and  exhibited  in  the  subsequent  case  of  Bromley  v. 
Bromley.  This  latter  proceeding,  that  of  Ellenthorp  v.  Myers  and  Moss,  was 
also  a  cause  depending,  m  the  first  instance,  in  the  Consistory  Court  of  York,  and 
was  described  as— **The  office  of  the  Judge,  promoted  by  Myers  and  Moss, 
churchwardens  of  Weston,  in  the  county  and  diocese  of  York,  against  Ellenthoi*p 
the  vicar,  for  correction  of  his  manners,  &c.  especially  in  respect  of  his  having 
been  convicted  of  an  assault  upon,  8ic.  with  intent  to  commit,  &c."  in  order  to  his, 
the  said  Ellenthorp's,  "  defirivation*** 
(a)  BuUer's  Nisi  Prius,  7th  edit  245. 

{b)  As  in  Hillyard  v.  Grantham,  cited  by  Lord  Hardwicke  in  Brownsword  v, 
Edwards,  2  Ves.  246;  and  in  Gibson  v.  M'Carty,  Rep.  temp.  Hardw.  311;  and 
in  Hathaway  v.  Barrow,  1  Campb.  151.    Sec  Phillips  on  Evidence,  256.  260. 
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in  the  teeth  of  that  salutary  maxim,  which  prohibits  parties  to  suits  from 
giving  evidence  for  themselves.  Non  constat^  but  that  the  sister  was 
a  witness  upon  the  trial  of  this  indictment:  she  is  not  proved  not  to 
have  been.  So  agai^  it  might  very  reasonably  be  questioned  whether 
the  verdict  should  be  admitted  in  evidence  at  all,  where,  as  in  this  in- 
stance, the  criminal  proceeding  had  been  pretty  clearly  instituted  only 
to  make  use  of  that  verdict,  in  case  of  the  conviction  of  the  party  pro- 
ceeded against,  in  the  civil  suit 

Generally  speaking,  however,  I  apprehend  the  true  rule  to  be,  that  a 
record  of  conviction  is  evidence  of  the  same  fact  in  a  civil  cause,  only 
that  it  is  not  conclusive  evidence.  This  is  the  rule  to  be  collected  from 
the  following  case,  as  cited  by  Chief  Baron  6ilbert(a),  and  which  ap- 
pears to  me,  in  principle,  hardly  distinguishable  from  the  present  ^^  If 
a  man  has  two  wives,  and  be  thereof  convicted,  and  dies,  and  the  second 
wife  claims  dower,  the  verdict  and  conviction  cannot  be  given  (i .  c. 
conclusively  given)  in  evidence,  but,  in  this  case,  the  writ  must  go  to 
the  bishop:  for  whether  the  marriage  be  lawful  or  not  is  the  point  in 
controversy,  and  that  is  of  ecclesiastical  jurisdiction,  and  is  not  to  be 
decided  at  common  law.  But  the  verdict  may  be  made  an  exhibit  in 
the  cause  before  the  bishop,  to  induce  him  to  believe  there  was  a  for- 
mer marriage. " 

Such,  then,  I  apprehend  to  be  the  true  rule,  generally  speaking.  And 
if  there  ever  was  a  case  of  this  description,  in  which  the  record  of  con- 
viction^)ught  not  to  be  deemed  conclusive  evidence  to  the  commission 
of  the  fact  by  the  party  against  whom  it  is  pleaded,  it  seems  to  me  to 
be  the  present,  for  several  reasons. 

In  the  first  place,  it  clearly  appears  that  the  case  on  the  trial  was  sus* 
tained  by  the  single  testimony  of  Nelly  Baker,  (a  witness  who  came 
forward,  in  consequence  of  an  advertisement,  offering  thirty  guineas  for 
evidence  to  convict  the  party)  as  to  identity^  viz.  as  to  whether  a  wo- 
man who  had  cohabited  for  several  years  with  a  person  named  Owens, 
a  seaman,  at  one  time,  on  board  his  majesty's  ship  the  Cadmus,  was,  as 
she.  Baker,  deposed,  the  identical  Harriet  Gordon,  formerly  Cole,  Gor- 
don's first  wife,  on  which  the  conviction  proceeded.  All  Uiat  Johnson 
(another  witness)  deposed,  in  corroboration  of  Baker,  was,  that  the  wo- 
man who  had  so  cohabited  with  Owens,  was  living  in  181 9,  and  1820— 
he  only  knew  her  to  be  Harriet  Gordon,  formerly  Cole,^om  Baker's 
information.  And  how  was  Gordon  to  defend  himself  against  Baker's 
evidence  ?  It  could  only  be  by  proving  his  first  wife,  of  whom  it  is 
clear  that  he  knew  nothing,  as  of  his  oton  knowledgCy  subsequent  to 
the  year  1812,  to  have  been  dead  at  the  time  of  his  second  marriage  in 
1818.  This  he  seems  indeed  to  have  attempted — he  seems,  at  the  time 
of  his  trial,  to  have  had  some  clue  to  the  fact  (if  it  be)  of  her  having  as- 
sumed the  names  of  Mary  White,  and  having  died  in  St  Thomas's 
Hospital  in  1815:  for  a  woman  named  Co  wen,  deposed  to  that  effect  on 
the  trial;  it  being  also  proved  on  the  trial,  that  Mary  White,  or  a  fe- 
male passing  by  these  names,  actually  died  in  St  Thomas's  Hospital 
in  July,  1815.  But  Cowen's  evidence  (which  went  to  a  single  inter- 
view with  Gordon,  formerly  Cole,  then  passing,  as  she  deposed,  by  the 
names  of  Mary  White,  in  1815,  just  prior  to  her  alleged  admission  into 

(a)  Law  of  Evidence,  33,  34. 
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St  Thomas's  Hospital)  obtained  less  credence,  with  the  Jury,  than  the 
more  circumstantial  evidence  of  Baker:  the  rather,  it  should  seem^  as  a 
woman,  named  Millington,  produced  to  the  same  fact  with  Cowen,  was 
discredited  from  her  bad  character,  and,  very  probably,  fvas  deposing 
falsely  on  the  trial.  Her  very  production,  indeed,  to  ^hat  fact  seems, 
not  only  to  have  neutralized  Cowen's  evidence,  but  to  have  given  an 
unfavourable  colour,  in  the  eyes  of  the  Jury,  to  Gordon's  whole  case. 
Still,  however,  Gordon,  in  effect,  was  convicted  upon  the  testimony  of 
a  single  witness,  brought  forward  in  consequence  of  the  advertisement, 
to  which  I  have  alluded,  put  in  circulation  by  the  real  prosecutrix,  the 
party  in  this  suit:  who,  plainly,  indicted,  and  procured  the  conviction 
of  Gordon,  in  order  to  avail  herself  of  the  effect,  be  it  what  it  might,  of 
that  conviction,  in  this  Court;  where  a  cause  solely  dependant  (or  then 
supposed  to  be)  on  the  same  fact  was  actually  in  progress.  This  con- 
duct on  the  sister's  part  the  Court  will  observe  upon,  presently — whe- 
ther these  circumstances,  namely.  Baker's  coming  forward  in  conse- 
quence of  this  hand-bill,  &c.  appeared  on  the  tria}  at  the  Old  Bailey,  I 
am  not  aware. 

In  the  next  place,  I  am  to  remember,  that  the  party  convict,  in  this 
instance,  is  pleaded,  and  proved,  to  have  actually  received  his  majesty's 
firee  pardon,  a  circumstance  which  materially  lessens  the  effect  of  that 
conviction,  whatever  it  might  otherwise  have  been,  in  the  cause.  For 
it  is  notorious  that  the  prerogative  of  pardon  reserved  to  the  chief  ma- 
gistrate is  never  exercised  indiscriminately  or  capriciously — that  the 
crown  never  interposes  but  upon  just  grounds  after  all  due  attention  to 
the  merits  and  circumstances  of  the  case.  It  has  been  argued  that  the 
^^ forfeitures^  enures  notwithstanding  the  pardon.  So  it  does;  but  the 
crown  is  obviously  disposed  to  take  no  benefit  of  the  forfeiture. 

Nor  does  a  circumstance,  on  the  other  hand,  which  has  been  strongly 
insisted  upon,  tend  much  to  fortify  the  effect  of  the  verdict,  so  weaken- 
ed and  derogated  from,  as  I  have  just  said,  by  the  pardon.  It  is  pleaded, 
and,  I  think,  proved,  that  Gordon,  prior  to  the  trial,  did  attempt  to 
bribe  some  of  the  proposed  witnesses,  or,  as  it  is  termed,  to  buy  off 
evidence.  This,  however,  though  a  highly  improper  act,  does  not,  as 
contended,  necessarily  infer  any  consciousness  of  guilt  on  his  part  The 
offence  charged  was  one  of  which,  however  intentionally  innocent,  he 
might,  in  fact,  have  been  guilty.  The  first  wife  might  have  been  liv- 
ing in  1818,  though  he  had  supposed  her  to  be  dead.  Under  these  cir- 
cumstances, that  Gordon,  a  sea-faring  man,  naturally  under  great  alarm 
at  the  charge,  should  act  as  imputed  to  him,  is  a  circumstance,  which, 
blameable  as  it  is,  is  quite  consistent  with  the  death  of  the  first  wife 
prior  to  the  second  marriage.  As  for  his  ^'admissions"  (pleaded)  ''to 
divers  persons*^  that  he  "  knew  of  his  first  wife  being  alive  at  the  time 
of  his  second  marriage,"  not  one  of  these  ''  divers  persons"  has  been 
produced  who  speaks  to  them;  so  that  these  allegations  themselves,  at 
best,  are  good  for  nothing. 

In  proof  of  one  thing  the  verdict  is  clearly  good,  viz.  that  Baker  was 
believed,  and  that  Cowen  was  disbelieved,  by  the  Jury.  But  the  case 
now  stands  upon  other  evidence;  so  that  the  Court's  arriving  at  a  differ- 
ent conclusion,  is  no  impeachment  of  the  finding  of  the  Jury.  Baker, 
indeed,  as  I  shall  presently  show,  is  still  in  effect  the  single  witness  as 
to  this  part  of  the  case,  on  the  one  side.  But  Cowen's  testimony,  which 
stood  alone  at  the  Old  Bailey,  is  tiere  fortified  and  confirmed  by  the  tes- 
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timony  of  two  other  witnesses:  and  which  puts  the  case  that  she  failed 
to  sustain  at  the  Old  Bailey,  nearly,  I  think,  above  all  suspicion  as  it 
stands  upon  the  evidence  in  diis  Court  And  the  Court,  I  am  of  opinion, 
is  at  full  liberty  to  look  into  that  evidence,  notwithstanding  the  verdict. 

The  sister,  of  course,  undertook  to  prove  the  case  whicn  she  has  set 
up  in  plea;  nor  will  it  foe  denied  that  she  has  had  ample  opportunities  of 
redeeming  her  pledge,  if  it  was  capable  of  being  redeemed.  Up  to  this 
time,  however,  the  sister's  case,  in  this  part  of  it,  as  already  hinted,  still 
rests,  in  effect,  upon  the  single  testimony  of  this  woman>  Baker. 

Now  was  the  evidence  of  Baker  diflScult  of  corroboration,  had  the  fact 
upon  which  this  part  of  the  case  turns  really  been,  that  a  female  who  co- 
habited for  several  years  with  this  Owens,  and  who  confessedly,  was 
living  years  subsequent  to  Gordon's  second  marriage,  was  the  identical 
Harriet  Gordon,  formerly  Cole,  his  first  wife?     It  was  the  very  contrary 
of  this.     What  is  the  history  of  Cole,  the  first  wife,  as  given  by  Baker 
herself  ?     It  is  this — ^^  that  she  became  acquainted  with  Gordon  and  his 
wife,  in,  or  about  the  years  1808  and  1809,  at  Sheerness;  where  she 
Baker,  was  then  lodging,  at  the  house  of  a  person  named  Doding,  who 
was  cook  on  board  his  majesty's  ajbip  the  Heroine,  (thentofore  called 
the  Venus)  of  which  ship  Gordon  was  the  gunner;  that  Gordon  was  a 
married  man,  and  lived  on  board  the  said  ship,  but  used  to  come  on 
shore  there  very  often,  almost  daily y  with  his  wife;  and  that  deponent, 
hy  frequently  seeing  them  at  that  time  (the  said  ship,  at  that  time,  lying) 
at  Sheerness,  became  well  acquainted  with  the  said  Thomas  and  Harriet 
Gordon."     Gordon,  then,  formerly  Cole,  the  first  wife,  according  to  this 
evidence,  must  have  been  a  person  well  known  at  Sheerness;  as,  indeed, 
also  appears  from  other  evidence  in  the  cause.     But  so,  it  likewise  ap- 
pears, from  the  evidence  of  this  same  Baker,  from  that  of  Johnson,  from 
the  evidence  of  Davis,  and  that  of  other  witnesses,  must  have  been  the 
female  who  long  cohabited  with  Owens.     And  yet  the  identity  of  this 
female  with  Cole,  and  consequently  the  sister's  whole  case  is  left  to  de- 
pend on  the  single  evidence  of  Baker.     Johnson,  herej  as  at  the  Old 
Bailey,  only  proves,  that  this  female  was  living  in  1819  and  1820;  of 
her  identity  with  Cole  he  still,  as  before,  knows  nothing,  but  from  Ba- 
ker's information.     Had  such  been  the  fact,  there  could,  I  think,  have 
been  no  dearth  of  witnesses  to  prove  it     One  of  the  sister's  witnesses 
(a  witness  on  her  first  allegation)  is  a  woman  named  Shott     Shott  and 
her  husband  were  keeping  a  public  house  at  Woolwich  in  1809,  and 
there  became  acquainted  with  Gordon,  who  introduced  Cole  to  this  de- 
ponent, prior  to  his  marriage  with  her;  they  were  actually  married  from 
the  house  of  this  deponent,  to  which  they  returned  after  the  ceremony, 
and  at  which  they  cohabited  on  the  wedding  night     The  witness,  Shott, 
then,  could  have  clearly  identified  this  female  as  Cole,  had  she  really 
been  Cole.     Now  it  appears  by  her  answers  to  an  interrogatory  that 
Shott  actually  accompanied  the  sister  to  Sheerness,  and  Chatham,  at  the 
time  the  handbills  were  distributed^  at,  and  about,  which  very  time, 
as  deposed  by  Johnson,  the  female  whom  Baker  asserted  to  be  Cole,  was 
seen,  by  that  witness  at  Chatham.     Now  Shott  could  have  deposed  to 
her  identity  with  Cole,  upon  her  own  knowledge;  and  so  have  fortified 
Baker's  evidence,  not  as  Johnson  does,  which  is  really  no  corroboration, 
but  in  truth  and  substance.     And,  yet  of  any  attempt  to  confront  Shott 
with  this  female  there  is  no  vestige  in  the  case. 
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Bat  bow  again  does  this  single  witness,  Baker^  stand  before  the  Court 
in  point  of  eredit?  In  the  first  place,  she  is  a  witness  brought  in  bjr  an 
advertisement,  intimating,  that  whoever  will  depose  to  a  certain  fact, 
shall  entitle  himself  to  a  reward  of  thirty  guineas.  Had  the  sister  at^ 
tempted  by  these  means,  to  procure  evidence  in  this  cause,  immediate- 
ly ^  and  in  the  first  instance^  I  am  warranted  by  the  case  of  Pool  v. 
Saoheverell,  1  P.  Wms.  675-8,  to  which  I  have  been  referred  by  coun- 
sel, in  saying  that  it  would  have  been  a  proceeding  on  her  part,  highly 
eriminal,  amounting,  itstlfi  to  a  contempt  of  the  Court:  and  it  may  be 
safely  left  with  every  one  for  himself  to  determine  whether  the  transac- 
tion in  question  is  much  alleviated,  at  least  in  point  of  moral  guilt,  by 
the  circuitous  course  which  has  been  adopted  of  producing  her  evidence 
to  this  Court,  upon  the  present  occasion.  But  I  am  principally  consi- 
dering the  circumstance  as  it  affects  the  credit  of  Baker — and  it  is  clearly 
a  circumstance  which,  in  my  judgment,  renders  Baker,  at  least,  no  en- 
tire witness  in  the  cause,  whatever  might  be  its  effect  upon  her  testi- 
mony at  the  Old  Bailey,  on  the  trial  for  bigamy,  which  this  Court  does 
not  presume  to  determine.  Here,  however,  at  least,  in  my  judgment  it 
renders  her  no  entire  witness — she  is,  at  least,  a  witness  open  to  suspi- 
cion'^ and  requiring  to  be  corroborated,  as  upon  this  ground  only. 

But,  further,  an  exceptive  allegation  has  been  given  to  Baker's  evi- 
deftee,  after  publication — ^pleading,  that  the  female  who  cohabited  with 
Owens,  as  deposed  by  Baker,  was  not  the  identical  Harriet  Gordon^ 
formerly  Cole,  as  she  Baker  had  sworn,  but  divers — namely,  a  person 
occasionally  passing  by  other  names,  but  whose  real  denomination  was 
Caroline  Lindsel — and,  further,  pleadine — ^that  she.  Baker,  in  May^ 
1821,  subsequent  to  her  examination,  had  been  confronted  with  Lindsel, 
when  she  admitted  Lindsel  to  be  the  party  of  whom  she  had  deposed, 
as  cohabiting  with  Owens;  at  the  same  time  admitting  her  not  to  be 
Harriet  Gordon,  formerly  Cole,  Gordon's  first  wife. 

This  allegation,  it  will  be  seen,  is  express  to  the  diversity  of  the  fe- 
male who  so  cohabited  with  Owens,  as  well  as  exceptive  to  the  testi- 
mony of  Baker.  The  evidence  to  diversity  taken  upon  this  allegation 
is  defective,  as  I  shall  presently  show — yet  still  it  is  not  without  great 
effect  on  the  testimony  of  Bak^.  For  Rawlins,  a  witness  examined 
upon  this  exceptive  allegation,  deposes,  that  Baker,  on  being  confronted 
with  Lindsel,  admitted  her  to  be  the  female  of  whom  she  had  deposed 
as  cohabiting  with  Owens— only  insisting,  that  Lindsel  had  passed  her- 
self to  her  as  Harriet  Gordon,  formerly  Cole,  Gordon's  first  wife,  whom 
Baker  then  admitted,  that,  otherwise^  "  she  had  never  ^cen."  If,  then, 
Rawlins  is  to  be  relied  on,  there  is  an  end  of  Baker's  evidence.  He 
goes  on  to  depose,  that  he  prepared  an  affidavit  to  that  effect,  to  be 
sworn  to  by  Baker,  which  afterwards  she  declined  making,  "  for  fear," 
as  she  expressed  i^  <<  of  getting  into  trouble,  in  consequence  of  what 
she  had  sworn  at  the  trial." 

The  evidence  to  diversity,  upon  this  allegation,  is  incomplete,  as  al-» 
ready  hinted,  for  this  reason — There  is  no  direct  evidence  to  this  Lind- 
sel, after  all,  not  being  Harriet  Cole,  Gordon's  first  wife.  Of  the  three 
witnesses  examined  upon  this  allegation,  Davis  and  Rawlins  had  never 
seen  the  first  wife — and  Brooks,  the  third  witness,  Cole's  aunt,  (a  wit- 
ness expressly  produced  to  the  diversity)  only  deposes  to  beinff  intro- 
duced to  a  woman  <'  wh^tm  she  is  told  is  Caroline  Lindsel,^*  and  whom 
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she  readily  declares  noi  to  be  Harriet  Gordon,  formerly  Cole,  her  niece. 
But,  owing,  I  rather  presum^  to  some  oversight,  there  has  no  witness 
been  examined  to  prove,  that  the  woman  so  introduced  to  Brooks,  was 
the  identical  Caroline  Lindsel,  Owen^s  paramour,  deposed  of,  as  such, 
by  the  other  witnesses.  Had  this  been  done,  the  evidence  to  diversity, 
upon  this  allegation,  had  been  complete.  It  is  said,  in  explanation, 
that  Lindsel  herself  was  meant  to  be  examined,  but  died  in  the  interval^ 
this,  indeed,  is  explanatory  of,  but  it  does  not  directly  supply  the  de- 
fect—and the  evidence  to  diversity  upon  this  allegation  is  still,  strictly 
speaking,  incomplete.  But  as  exceptive  to  the  testimony  of  Baker,  it 
is  nearly  conclusive — and  in  further  apology  for  its  defectiveness  in 
the  other  particular,  I  am  to  recollect  that,  the  identity  not  being  pleaded, 
Gordon  had  no  opportunity  of  pleading  the  diversity j  of  the  parties  in 
question,  before  publication — and  that  any  fact  must  not  only  be 
pleaded  more  restrictiveiy  in  an  exceptive  allegation,  than  prior  to  pub- 
lication, but  that  it  must,  also,  be  more  strictly  examined  to. 

But  I  am,  lastly,  also  to  recollect,  that  a  ftict  was  pleaded  by  Gordon, 
decisive,  in  effect,  as  to  the  diversity  of  this  female  with  Cole,  and  in- 
deed of  the  whole  case,  prior  to  publication.  For  it  was  pleaded  by  Gor- 
don, in  the  first  instance,  that  Cole  was  admitted  into  St  Thomas's  Hos- 
pital under  the  assumed  names  of  Mary  White,  on  the  6th  of  July,  1815; 
and  that  she  died  there,  and  was  interred  in  the  burial  ground  belonging 
to  that  Hospital,  in  the  course  of  that  month. — That  a  female,  so  calling 
herself,  died,  and  was  buried,  at  the  time,  and  place,  articulate,  is  indis- 
putably proved,  and  is  undisputed.  Is  the  identity  of  that  female  with 
Cole  established  in  evidence  ?  If  so,  that  fact  is  decisive. 

An  attempt  was  made  to  prove  this  identity  on  the  trial  at  the  Old 
Bailey,  which  failed,  as  1  have  already  said.  But  two  additional  wit- 
nesses have  been  examined  to  that  identity  in  this  Court,  who  positively 
depose  to  the  fact — and  who  tell,  I  think,  no  improbable  story.  I  allude 
to  the  witnesses  Lister  and  Harrison.  Lister  deposes,  that  she  had  known 
Cole  both  before  and  after  her  marriage  with  Gordon — that  she  knew 
her  to  have  been  passing  by  the  names  of  Mary  White  in  the  years  1813 
and  1814 — that  she  knew  of  her  intention  to  apply  for  admission  into 
St.  Thomas's  Hospital,  prior  to  her  being  actually  admitted — that  she 
afterwards  went  to  St.  Thomas's  Hospital,  and  enquired  for  her,  as  Mary 
White,  and  there  saw  her — this  she  says  was  in  July,  1815,  but  she  for- 
gets the  day — that  she  found  her  very  ill,  and  promised  to  take  her  some 
taa  and  sugar,  on  the  following  day — but  that,  on  the  following  day, 
when  she  v/ent  with  the  tea  and  sugar,  she  was  told  that  **  Mary  White" 
as  they  called  her,  had  died  on  that  morning — and  she,  Lister,  then  de- 
poses that  she  was  actually  shown  the  body,  which  she  positively  iuen- 
tifies  as  that  of  Cole,  Gordon's  first  wife.  Harrison's  (her  mother's)  ac- 
count is  in  precise  unison  with  this — the  discrepancies  between  these 
witnesses  are  such  as  rather  confirm,  than  impeach,  the  truth  of  their 
story  ;  with  which  the  evidence  of  Cowen,  in  substance,  concurs. 
Here  then  are  three  witnesses  distinctly  proving  the  death  of  the  first 
wife  in  1815;  and  what  is  there  to  discredit  Lister  and  Harrison?  A 
jury  has  not  disbelieved  them^  though  it  refused  its  credence  to  Cowen — 
and  neither  the  general  character,  nor  the  particular  testimony,  of  either 
of  these  witnesses  has  been  excepted  to;  though  the  sister  has  given  an 
exceptive  allegation  to  the  testimony  of  Phoebe  Wood,  a  witness  ex- 
amined upon  Gordon's  fhi?'d  allegation,  whose  evidence,  comparatively, 
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was  of  no  moment  in  the  cause.  Had  Lister  and  Harrison  been  produced 
at  the  Old  Bailey,  the  verdict  might,  not  to  say  must,  have  been  different; 
and  this  Court  would  be  justified  to  itself  in  arriving  at  a  different  con- 
clusion from  that  of  the  jury,  upon  the  new  proofs  now  adduced,  were 
this  at  all  necessary. 

But  the  Court  is  not  placed  in  the  predicament  of  hein^  forced  to  ar- 
rive at  any  such  conclusion,  in  order  to  sustain  (if  nothism/ere^/,  tech- 
nically speaking,  as  the  husband,  still)  Gordon's  right  to  the  deceased's 
whole  property.  For  a  will  is  set  up,  giving  the  whole  property  to  Gor- 
don— and  the  factum  of  that  will  is,  I  think,  sufficiently  proved.  It  is 
pleaded,  on  the  other  hand,  that  the  deceased  was  incapable  at  the  time, 
and  was  in  Gordon's  custody.  It  might  be  sufficient  for  the  Court  to 
state,  on  this  part  of  the  case^  that  tl)e  allegation  of  incapacity  is  one, 
which  even  the  sister's  own  witnesses  wholly  fail  to  sustain.  They  are 
80  various,  so  inconsistent,  so  overthrown  by  admitted  facts  in  the  cause, 
that  the  deceased's  capacity  is  in  no  degree  materially  affected,  even  by 
their  evidence.  But,  as  opposed  to  the  adverse  case,  the  Court  has  no 
doubt  of  the  deceased's  full  capacity.  Far  again  from  thinking  the  dis- 
position improbable,  as  argued,  or  as,  itself,  indicative  of  duress,  I  think 
it  much  the  contrary.  The  deceased  had,  prior  to  her  marriage  with 
Gordon,  been  in  a  weak  and  nervous  state — resulting  principally,  it 
ahould  seem,  from  the  suicide  of  a  person  who  was  paying  his  addre3ses  to 
her  at  that  time,  in  1815.  But  that  she  had  sustained  any  attack  of 
paralysis,  prior  to  her  marriage  with  Gordon,  as  pleaded,  there  is  no 

f)roof.  She  resided  with  her  mother  in  Foley  Place  till  the  death  of  the 
atter,  in  1818 — leaving  the  greater  part  of  her  property  to  this  daughter, 
away  from  her  other  daughter,  (party  in  this  cause)  who  was  living  se- 
parate from  her  mother  and  sister  (the  deceased)  in  lodgings  of  her  own. 
On  the  death  of  her  mother,  the  deceased  became  a  boarder  in  the  family 
of  Mr.  William  Gordon,  brother  of  Thomas  Gordon,  in  Grafton  Street, 
with  whose  wife  she  had  been  previously  intimate — and  here  it  was  that 
she  became  acquainted  with  Thomas  Gordon,  to  whom  she  was  naarried 
in  the  following  September.  That  this  marriage  was  brought  about  by 
any  fraud  practised  upon  an  incapable  person  is  fully  disproved  by  the 
history  of  the  marriage,  and,  particularly,  by  the  marriage  settlement—- 
drawn  up  by  a  solicitor,  as  he  deposes,  from  the  deceased's  own  verbal 
instructions,  and  securing  her  property  to  herself,  in  as  ample  a  man- 
ner, as  the  most  cautious  and  wary  person  could  require  it  to  be  secured. 
In  short,  it  is  quite  preposterous  to  suggest,  upon  the  evidence  before 
the  Court,  that  this  was  a  marriage  unduly  obtained.  Subsequent  to  her 
marriage  the  deceased  is  repeatedly  taunted  by  this  sister,  with  whom 
she  had  been  previously  on  bad  terms  relative  io pecuniary  affairs,  with 
not  being  the  true  wife  of  Gordon — for  that  he,  Gordon,  had  a  former  wife 
living,  to  her  knowledge,  and  whom  she  *'  could  produce  in  a  fortnight," 
and  more  to  the  same  effect,  which  is  not  worth  repeating.  That  the 
deceased,  ^  weak,  nervous,  woman,  so  taunted,  and  reproached,  was  often 
in  tears,  and  distress,  after  her  marriage — is  not  to  be  wondered  at — 
any  more  than  it  is,  that  she  withdrew,  on  one  occasion,  for  a  short  pe- 
riod, from  cohabiting  with  Gordon.  The  first  of  these  circumstances 
infers  no  incapacity;  nor  does  the  latter,  any  ill-treatment  of  the  de- 
ceased by  Gordon,  it  being  well  to  be  accounted  for  by  other  considera- 
tions. In  the  spring  of  1819,  the  parties  went  to  reside  at  a  house  in 
Little  Gower  Place,  where  they  continued  to  live  for  eight  or  nine  months, 
during  which,  it  is,  I  think,  proved,  that  they  lived  on  affectionate  terms, 
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and  that  the  husband  was  kind  and  attentive  to  the  wife:  in  particular^ 
it  is  proved,  that  the  wife  kept  the  purse,  and  that  she  was  jealous  in 
maintaininsy  what  she  considered,  her  rights  in  that  respect  It  is  here 
that  the  wul  propounded  is  made — and  that  the  deceased,  so  situated, 
should  take  the  precaution  of  making  this  will,  in  order  to  secure  her 
property  to  Gordon,  at  all  events,  is  a  circumstance  that  appears  to  me 
any  thine  but  unlikely. 

It  is  objected,  however,  that  this  will  was  not  drawn  up  by  her  soli« 
eitor.  I^w,  the  deceased,  who  is  spoken  of  as  an  extremely  penurious 
woman,  might  object  to  employ  a  solicitor  on  the  score  of  expense.  Her 
marriage  settlement  was  drawn  up  by  a  solicitor,  at  probably  no  incon* 
siderable  cost — and  the  deceased  might  object  to  encounter  a  similar 
expense  by  the  employment  of  a  regular  solicitor  to  make  her  will.  Of 
one  of  the  two  subscribed  witnesses,  a  person  named  Stromach,  an  inti- 
mate friend  of  the  Gordons,  being  sJso  the  person  who  prepared  or  drew 
up  the  will,  the  Court  has  not  only  evidence,  but  satisfactory  evidence,  to 
the  death,  character,  and  hand-writing — but  the  other  subscribed  wit« 
ness,  a  young  man,  the  husband's  nephew,  then  about  sixteen  years  old, 
an  ulicled  clerk  to  a  solicitor,  has  Ibeen  examined,  and  speaks  to  the 
/actum  of  this  will  in  a  manner,  which  leaves  no  doubt  upon  the  mind 
of  the  Court  of  this  being  a  bond  fide  transaction,  and  having  passed,  in 
$ubstance,  as  he  represents  it  The  will,  so  executed,  is  delivered  to 
Mr.  William  Gordon,  brother  of  Thomas  Gordon,  and  a  trustee  under 
the  deceased's  marriage  settlement,  for  safe  custody;  and  it  is  produced 
under  the  circumstances  to  which  I  have  already  adverted — as  soon,  in 
my  judgment,  as  it  was  at  all  incumbent  on  the  executor  to  produce  it 
Under  these  circumstances  I  have  no  difficulty  in  pronouncing  for,  and 
decreeing  probate  of,  this  will  to  Mr.  Gordon,  as  executor,  wiuiout /mw- 
itiveljf  deciding,  it  not  being  necessary  to  decide,  that  he  has  sustained 
his  interest  J  as  the  husband  of  the  deceased.  And  thinking  the  sister's 
charge  of  incapacity  disproved;  and,  at  the  same  time,  quite  concurring 
with  Mr.  Gordon's  counsel,  in  their  observations  on  the  cross  impro* 
priety  of  one  of  the  means  used  by  the  sister  to  procure  evidence  in  this 
teuse,  I  condemn  her  in  costs  from  the  time  of  her  allegation  (pleading 
the  incapacity  of  the  deceased)  given  in  in  Easter  Term,  1892. 


TRINITY  TERM. 


ABO^ES  COURT  OF  CANTERBURY. 

The  Office  of  the  Judge,  promoted  by  GATES  y.  CHAMBERS. — 

p.  177. 

An  allegation*— responsive  to  articles  filed  against  the  defendant,  a  clergyman,  for 
a  violation  of  the  48th  canon  by  officiating  out  of  his  diocese;  as  also,  for  ob- 
structing a  licenced  curate  in  the  performance  of  divine  service — admitted  to 
proQ^fc^m  the  probable  tendency  of  the  facts  pleaded  to  render  it,  at  least  a 
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CMC  for  mitigated  c(Mit8»  if  not  to  amoimt  to  a  complete  legal  defNice^  at  to  both 
parts  of  the  charge. 


IN  THE  PECULIARS  COURT  OF  CANTERBURY. 

The  OflSce  of  the  Judge,  promoted  by  PALMER  v.  TIJOU.— p.  196. 

Articles  against  the  defendant  (a  sidesman)  for  brawling,  &c.  in  church,  pro- 
nounced to  be  proved;  and  the  defendant  suspended  and  condemned  in  the  sum! 
of  50/.  nomine  exfienBarum^-Wiis  being  held  (in  contradistinction  to  a  former 
case  arising  out  of  the  same  feneral  transaction)  to  be  a  case  in  which  the  pro- 
secutor was  not  entitled  to  hn/ull  costs. 


PREROGATIVE  COURT  OF  CANTERBURY. 

AYREY  and  Others  v.  HILL.— p.  206. 

A  case  of  insanity  alleged  to  defeat  a  will — testator  fircfAd  to  have  been  not, 
properly,  a  madman ;  but  an  habitual  drunkard,  who,  under  the  excitement  of 
liquor,  acted  in  all  respects,  very  like  a  madman— different  considerations  ap- 
plicable to  the  two  cases  as  with  relation  to  the  matter  in  question  stated— tes- 
utor  held  to  have  been  not  under  the  excitement  of  liquor,  and,  consequently, 
not  insane,  at  the  time  of  making  his  will ;  and  the  will  itself,  consequently, 
established. 

JUDOMEIYT. 

Sir  John  Nicholl. 

The  case  before  the  Court  is  pretty  voluminous,  in  point  of  evidence; 
but  there  is  much  of  it  to  which  the  Court  has  little  occasion  to  advert 
in  stating  the  grounds  of  its  judgment 

The  deceased,  Peter  Hurman,  otherwise  Efibrd(a),  died  on  the  5th 
of  Aueust,  1821,  leaving  a  will  bearing  date  the  25th  of  June  in  that 
year,  ue  validity  of  which  is  the  point  at  issue.  The  following  is  a 
lummary  of  the  contents  of  that  instrument  It  benefits  considerably, 
the  family  of  Mr.  Pike,  one  of  the  executors;  it  devises,  and  bequeathes, 
a  freehold*estate  for  life,  together  with  the  residue  of  the  testator's  per- 
sonalty for  life,  to  Lucy  Hill,  his  niece  and  sole  next  of  kin;  and  a  le- 
gacy of  500/.  to  William  Hill,  her  husband,  in  the  event  of  his  surviv- 
ing her;  it  also  bequeathes  700/.  (100/.  each)  to  seven  different  charities; 
and  100/.  each  to  the  three  executors,  Mr.  Ayrey,  Mr.  Pike,  and  Mr. 
Megginson;  whom,  lastly,  it  purports  to  appoint  joint  (substituted)  re- 
siduary legatees.     Such,  in  substance,  are  the  contents  of  this  will(6); 

(a)  The  mother  of  the  deceased  had  had  two  husbands — ^Hurman  and  Efibrd. 
The  deceased  was  the  son  of  the^r«^  husband;  but  chose  to  pass,  and  was  usu-* 
allv  known,  by  the  name  of  the  aecond, 

(b)  The  following  is  a  correct  abstract  of  the  will,  which  it  seems  proper  to 
state,  for  a  reason  that  will  appear  in  the  sequel.  Samuel  Pike,  100/.— -his  four 
children  400/.  4  per  cents — ^Sidwell  Pike  his  daughter,  two  freeholds.  Aiders- 
gate  Street ;  a  leasehold,  Ka  8,  Anderson's  Buildings ;  ground  rents  of  twenty 
houses, ditto;  two  copyholds  at  Plaistow— .Orphan  School;  Boy's  School,  Bethnal 
Green;  Brown's  Charity  School;  Deaf  and  Dumb  School;  Hospital,  Hyde  Park 
Comer;  ten  Widows  at  Orseti;  ditto  at  Plaistow,  100/.  each — ^Lucy  Hill  (the 
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it  is  written  on  five  sheets  of  paper,  each  of  which  is  signed  (the  fifth 
being  also  sealed)  by  the  testator;  and  it  is  likewise  subscribed  by  three 
"persons,  as  witnesses,  the  solicitor  who  drew  it  up,  and  two  neighbour- 
ing tradesmen,  merely  called  in  to  attest  the  formal  act  of  execution. 
The  personalty  bequeathed  by  this  will  is  stated  to  amount  in  value  to 
about  5000/.  and  the  realty  devised  to  between  5  and  10,000/. 

This  instrument,  such  as  I  have  described  it,  is  propounded  by  the 
executors,  and  is  opposed  by  Lucy  Hill,  the  testator's  niece,  and  only 
known  relation;  her  alleged  ground  of  opposition,  being,  in  a  word,  the 
asserted  testator's  incapacity.  Her  allegation,  responsive  to  a  condi^ 
ditf  pleads,  generally,  in  the  third  article,  that  the  deceased  had  long 
been  subject  to  mental  derangement,  more  particularly  from  about  the 
middle  of  the  year  1817;  of  which  it  furnishes  a  variety  of  (supposed) 
instances  in  the  fifteen  succeeding  articles;  summing  up  the  whole  by 
pleading,  in  the  nineteenth  article,  that  the  deceased  was  not  of  testamen- 
tary capacity  on  the  ^5th  of  June,  1821,  but,  that  he  was  in  the  custo- 
dy, and  under  the  controul,  of  the  executors  (one  or  all)  at  that  time, 
upon  whose  sole  suggestion  the  will  in  question,  was,  defacto^  made  and 
signed  by  the  deceased.  To  this  it  is  answered,  on  the  part  of  the  exe- 
cutors, that  the  deceased  was  never  insane;  for  that  he  conducted  him- 
self rationally  at  all  times,  when  not  under  the  excitement  produced  by 
spirituous  liquors,  to  the  immoderate  use  of  which,  it  may  be  slated, 
once  for  all,  as  an  admitted  fact  in  the  cause,  that  the  deceased  had  been 
addicted  for  a  number  of  years. 

Now  this  being,  in  substance,  the  case  on  both  sides,  it  appears  to 
me  that  the  testimony  of  Mrs.  Hill's  own  witnesses  fails  to  make  out  a 
case  of  {proper)  insanity,  or  mental  derangement  They  speak  to  the 
deceased's  extravagant  conduct  indeed,  in  a  variety  of  instances;  but 
they  admit  him,  in,  at  least,  by  far  the  greater  part  of  these,  to  have 
been  intoxicated  at  the  time;  when  it  does  seem  that  he  not  only  talked 
wildly  and  incoherently,  but  that  he  acted,  and  conducted  himself,  in 
all  respects,  very  like  a  madman.  Even  Fagg,  the  witness  who  deposes 
most  strongly  in  this  particular,  concludes  by  stating  the  deceased,  in 
her  apprehension,  "a  mad  drunken  fool \^^  obviously  connecting,  as 
appears  by  this  phrase,  in  her  view  of  the  case,  his  supposed  insanity, 
with  his  admitted  habits  of  gross  intoxication.  On  the  contrary,  how- 
ever, it  is  pleaded,  and  proved,  that  the  deceased  at  no  time  was  under 
any  controul  as  to  the  management  of  his  person,  or  property ;  that  he 
received  rents;  made  payments;  transferred  stock;  drew  drafts;  settled 
accounts;  bought  and  sold  property;  in  a  word,  Uwtt  he  was  perfectly 
sui  juris y  to  the  last,  with  respect  to  the  conduct  both  of  himself  and 
his  affairs,  in  all  particulars. 

The  testator's  case  then  appears  to  the  Court  to  be  that  of  a  person 
not  {properly)  insane  or  deranged;  but  to  be  that  of  a  person  addicted 
to  a  species  of  ebriety,  which,  during  its  subsistence,  frequently  pro- 
duces, and  is  proved,  in  the  present  instance,  to  have  actually  pro- 
duced, upon  the  subject  of  it,  efiects  very  similar  to  those  which  insa- 

deceased's  niece)  a  real  estate  called  "  Squirrel's  Heath  Farm,'*  and  other  real 
estates  for  life;  at  her  death  to  be  sold,  and  out  of  the  proceeds,  500/.  to  Wil- 
liam Hill,  her  husband -Lucy  Hill  residue,  for  life— Samuel  Pike,  John  Ayrey, 
and  J.  M.  Megginson,  substituted  residuary  legatees,  and  executors,  with  lega- 
cies (the  two  latter)  of  100/.  each.  The  residue  (real  and  personal)  was  esti- 
mated, in  the  argument,  at  7  or  8000/. 
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nity,  or  mental  derangement,  (properly  so  called)  would  or  might  have 
occasioned.  In  other  words,  the  deceased  appears  to  the  Court,  not  in 
the  light  of  a  madman,  hut  in  that  of  a  person  habitually  addicted  to  the 
use  of  spirituous  liquors,  under  the  actual  excitement  of  which  he  talk- 
ed and  acted,  in  most  respects,  very  like  a  madman. 

Now,  viewed  as  with  reference  to  the  point  at  issue,  the  cases  in  ques- 
tion, notwithstanding  their  apparent  similarity,  are  subject,  in  my  judg- 
ment, to  very  different  considerations.  Where  actual  [proper)  insanity 
is  proved  to  have  once  shown  itself,  either  perfect  recovery,  or,  at  least, 
a  lucid  interval  at  the  time  of  the  makings  must  be  clearly  proved,  to 
entitle  any  alleged  testamentary  instrument  to  be  pronounced  for  as  a 
valid  will.  Either  of  these  however,  the  last  especially,  is  highly  dif- 
ficult of  proof,  for  the  following  reason.  Insanity  will  often  be,  though 
latent',  so  that  a  person  may,  in  effect,  be  completely  mad  or  insane, 
however,  on  some  subjects,  and  in  some  parts  of  his  conduct,  apparent^ 
lyj  rational.  But  the  effects  of  drunkenness  or  ebriety  only  subsist, 
whilst  the  cause,  the  excitement,  visibly  lasts:  there  can  scarcely  be  such 
a  thing  as  latent  ebriety:  so  that  the  case  of  a  person  in  a  state  of  tnca- 
pacity  from  mere  drunkenness  or  ebriety,  and  yet  capable^  to  all  outward 
appearance,  can  hardly  be  supposefl.  Consequently,  in  the  last,  which 
in  my  judgment,  is  this,  description  of  case,  all  which  requires  to  be 
shown  is  the  absence  of  the  excitement  at  the  time  of  the  act  done;  at 
least,  the  absence  of  the  excitement  in  any  such  degree  as  would  vitiate 
the  act  done;  for  I  suppose  it  will  readily  be  conceded  that,  under  a 
mere  slight  degree  of  that  excitement,  the  memory  and  understanding 
may  be,  in  substance,  as  correct  as  in  the  total  absence  of  any  exciting 
cause.  Whether,  where  the  exoitement  in  some  degree  is  proved  to 
have  actually  subsisted  at  the  time  of  the  act  done,  it  did  or  did  not  sub- 
sist in  the  requisite  degree  to  vitiate  the  act  done,  must  depend,  in  each 
case,  upon  a  due  consideration  of  all  the  circumstances  of  that  case  it- 
self, in  particular;  it  belonging  t(^  a  description  of  cases  that  admits  of 
no  more  definite  rule,  applicable  to  the  determination  of  them,  than  the 
one  now  suggested,  that  I  am  aware  of. 

In  this  view  of  the  question  before  the  Court,  it  must  be  obvious,  that 
the  result  will  depend,  upon  the  deceased's  state  and  condition  at  the 
time  (to  be  collected,  principally ,  from  what  passed  at  the  time)  of  his 
giving  instructions  for,  and  signing,  the  instrument  now  propoundet!  as, 
and  for,  his  last  will.  But  previous  to*  considering  this  it  may  not  be 
improper  that  the  Court  should  briefly  notice  one  or  two  outlying  cir- 
cumstances. 

And  here,  in  the  first  place,  I  am  bound  to  observe,  that  the  disposi-- 
live  part  of  this  will  has,  to  my  judgment,  nothing  very  alarming  in 
point  of  probability.  The  deceased,  in  early  life,  had  been  for  many 
years  in  the  service  of  a  Mr.  Holker,  (the  uncle  of  Mr.  Megginson)  an 
attorney,  who  left  him  an  annuity  by  will,  which  the  deceased  con- 
stantly received  at  Mr.  Megginson's  office.  Hence,  he  appears  to  have 
considered  himself  connected,  in  a  manner,  with  Mr.  Megginson;  and 
it  is  in  proof  that  he  frequently  spoke  of  his  regard  for  him,  and  his  in- 
tention to  benefit  him  at  his  death.  The  bequest,  then,  to  Mr.  Meg- 
ginson, is  one  by  no  means  improbable.  Again,  as  to  Pike  and  his 
family,  the  wife  of  the  deceased  died  in  February,  1820.  During  her 
life,  the  deceased  had  resided  at  Bethnal  Green — he  was  much  affected 
by  her  death,  and  took,  tipon  that  event,  in  particular,  to  a  course  of 
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excessive  drinking,  which  led  to  the  commission  of  many  of  those  a6ts 
of  extravagance  deposed  to  by  the  witnesses  upon  the  niece's  allegation. 
Soon  after  his  wife's  death  (in  the  spring  of  1820,)  he  went  to  lodge 
with  Pike,  (whom  he  had  previously  known)  at  Anderson's  Buildings, 
in  the  City  Road,  and  became  from  that  time,  much  attached  to,  and 
fond  of,  his  children.     It  is  charged  that  the  deceased,  while  at  Pike's, 
drank  spirits  to  excess,  and  that  Pike  and  his  children,  the  latter  espe- 
cially, encouraged  him  in  that  pernicious  habit;  but  this,  admitting  it  to 
have  been  true,  was  a  circumstance  not  likely  to  abate  his  fondness  for 
them;  though,  itself,  most  undoubtedly,  very  highly  reprehensible.     In 
March,  1821,  the  deceased  bought  a  house,  and  went  to  reside,  at  Dalby 
Terrace,  (also  in  the  City  Road)  and  was  accompanied  by  Pike  and  his 
family;  who  remained,  however,  at  Dalby  Terrace  about  three  weeks 
only,  or  till  about  the  middle  of  April.     But  the  deceased,  himself, 
soon  became  dissatisfied  with  his  purchase;  and  removed  back  to  Pike's, 
in  Anderson's  Buildings,  in  the  following  June;  a  few  days  prior  to  the 
date  of  the  present  will.     Under  these  circumstances,  the  dispositior^ 
so  £u*  as  it  benefits  Pike  and  his  family,  is  not  by  any  means  unlikely. 
Even  Mr.  John  Ayrejy  the  third  executor,  had  been  well  known  to  the 
deceased  from  the  year  1817— and,  I  think,  that  there  are  sufficient 
▼estiges  in  the  evidence,  of  mutual  kindnesses  between  the  parties,  to 
relieve  the  testamentary  benefit  derived  even  to  this  executor,  though  of 
the  three,  the  one  least  connected  with  the  deceased,  from  any  charge 
of  high  improbability.     The  deceased  had  intrusted  him  with  some 
charitable  donations — ^and  it  appears  that  Mr.  John  Ayrey  was  aho  ex- 
ecutor of  Si  former  will,  executed  by  the  deceased,  about  six  months  be- 
fore his  death. 

But  how,  again,  was  the  deceased  situated  with  regard  to  his  family  ? 
for  this  is  a  circumstance  by  no  means  immaterial  in  estimating  the  pro- 
bability, or  the  improbability,  of  this  will,  in  the  dispositive  part  of  it 
The  deceased  left  one  niece,  the  posthumous  child  of  a  brother  by  the 
half-blood,  his  sole  next  of  kin,  and  only  known  relation.  She,  at  that 
time,  was  forty  years  of  age;  and,  though  twice  married,  had  never  had 
a  child.  Now  the  will  in  question  is  scarcely  inofficious  with  regard  to 
this  niece:  it  bequeathes  her  a  very  considerable  portion  of  the  property 
for  life;  she  is  the  general  residuary  legatee  for  life:  her  husband  too, 
though  pleaded  and  proved  to  have  been  no  favourite  of  the  deceased, 
has  a  legacy  of  500/.  in  the  event  of  his  surviving  her.  The  probabili- 
ty of  the  niece  ever  having  any  child  or  children  was  too  remote  a  one 
to  be  much  contemplated:  so  that,  the  will's  containing  no  provision  for 
that  event,  but  substituting  other  residuary  legatees,  strangers  to  the  tes- 
tator in  blood,  after  her  decease,  is  a  circumstance,  again,  not  at  all  ex- 
traordinary. 

Lastly,  of  two  at  least  of  the  three  executors,  and  substituted  residua- 
ry legatees,  the  will  now  propounded  is  not  the  deceased's  first  testa- 
mentary disposition  in  favour.  Annexed  to  Mr.  Megginson's  affidavit 
of  scripts  is  the  draft  of  a  will,  prepared  by  a  person  named  Durant,  and 
executed  by  the  deceased  on  the  21st  of  March,  1821 :  but  the  original 
of  which  does  not  appear.  Now,  from  the  contents  of  this  draft,  it  ap- 
pears that  the  will  of  March,  1821,  was  a  will  equally,  if  not  more,  in 
favour  of  Pike's  family  than  that  now  propounded;  and  Mr.  John  Ayrey 
is  an  executor  of  this  will,  with  a  legacy  of  100/.  Between  that  time 
and  the  25th  of  June,  it  is  deposed  by  Combes  (an  adverse  witness)  that 
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key  at  the  deceased's  request,  drew  up  a  third  (intermediate)  will,  from 
his  dictationj  which  the  deceased  afterwards,  indeed,  refused  to  exe- 
cute; although  it  was,  probably,  upon  the  occasion  of  his  dictating  \!ti\s 
will  that  he  destroyed  the  former  will  made  by  Durant  Of  the  con- 
tents of  the  will  so  prepared  by  Combes,  there  is  no  account — but  the 
testimony  of  Combes  (an  adverse  witness)  on  this  part  of  the  case,  is  ex- 
press to  the  capacity  of  the  deceased  at  that  time,  and  to  his  intention  to 
die  testate;  in  which  respects  it  is  not  immaterial. 

The  only  direct  evidence  as  to  HiQ  factum  of  the  will  now  propoun- 
ded, (independent  of  that  of  the  two  other  subscribed  witnesses,  who 
merely  speak  to  the  formal  act  of  execution),  is  to  be  found  in  the  depo- 
sition of  Mr.  Singleton,  a  subscribed  witness,  being  also  the  solicitor  who 
prepared,  or  drew  it  up.  The  following  is  a  brief  abstract  of  the  course 
of  the  transaction,  as  represented  in  the  evidence  of  this  witness. 

On  the  morning  of  the  25th  of  June,  (1821)  the  witness  attends  the 
deceased,  of  whom  he  had  previously  no  knowledge,  in  order  to  make 
his  will,  at  the  instance  of,  and  in  company  with  Mr.  John  Ayrey,  par- 
ty in  the  cause,  whom  he  had  known  well  for  the  last  four  years.     Ay- 
rey says,  the  deceased  had  told  him  to  ^^  bring  his  ovm  attorney." — 
On  arriving  at  Anderson's  Buildings,  they  are  shown  up  to  the  deceased, 
who  is  ill  in  bed.     The  witness,  after  certain  preliminaries  which  need 
not  be  stated,  is  accommodated  with  a  chair  close  to  his  bed  side,  near 
the  pillow;  and,  Mr.  John  Ayrey  continuing  in  the  room  all  the  time, 
gives  the  deceased  to  understand  upon  this,  that  he  is  ready  to  take  in- 
structions for  his  will.     The  deceased  says,  "  I,  Peter  Efibrd,  being  of 
sound  and  disposing  mind,"  but  stopping  himself,  adds,  "  you  know 
what  to  say  as  well  as  I  do."     The  witness  proceeds  accordingly,  with- 
out farther  dictation,  to  write  the  introductory  part  of  the  will;  intima- 
ting to  the  deceased  when  it  is  that  he  arrives  at  the  dispositive  parl^  or 
the  first  bequest     The  deceased  then  furnishes  instructions,  agreeably  to 
which  the  witness  reduces  into  writing  the  paper  now  propounded.     The 
witness  in  some  instances,  is  obliged  to  make  the  deceased  repeat  his 
words,  from  his  inarticulate  manner  of  speaking — in  some  instances^ 
names  are  spelt  by  the  deceased,  the  witness  not  knowing  how  to  write 
them — and  the  christian  name  of  one  of  Pike's  children  is  ascertained, 
and  communicated  to  the  witness  by  Ayrey,  the  deceased  himself  not 
recollecting  it    When  the  witness  arrives  at  the  residiuiry  clause,  the 
deceased  desires  that  the  residue  shall  be  given  to  certain  charities,  to 
which  he  had  bequeathed  specific  legacies  in  the  former  part  of  the  will- 
but  on  the  witness  telling  him,  that  real  estate,  part  of  the  residue,  is  in- 
capable of  passing  by  will  to  charities;  he  says  after  pausing  for  about  a 
minute,  as  if  reflecting  how  he  shall  dispose  of  it,  '^  give  the  residue 
(meaning,  as  the  witness  deposes,  the  residue  of  his  property,  generaU 
ly)  to  the  executors. " — The  witness  then  proceeds  with  and  finishes  the 
paper,  which  being  done,  it  is  audibly  and  distinctly  read  over  to  the 
deceased  by  the  witness,  who  explains  to  him  the  purport  and  effect  of 
certain  parts  of  it,  andthe  deceased  says,  that  it  is  <^ all  right"     It  is 
then  executed  and  published  with  the  usual  formalities,  in  the  presence 
of  the  witness,  and  of  two  neighbouring  tradesmen,  who  are  called  in 
to  attest,  and  who,  together  with  the  witness,  Mr.  Singleton,  actually 
do  attest,  the  execution — Ayrey  being  also  present,  but,  of  course,  not 
a  subscribing  witness.     The  witness  then  tells  the  deceased  that ''  he 
shall  get  the  will  done  in  a  more  formal  and  regular  manner,  and  be  with 
him  again  in  a  day  or  two;"  but  he  deposes,  that  he  <<  can't  recollect 
Vol  n.  35 
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what  the  deceased  answers,  he,  the  deceased,  being  a  good  deal  exhaus- 
ted." The  witness  upon  this  retires,  keeping  possession  of  the  will, 
I  shall  have  occasion  to  notice,  in  the  sequel,  all  which  occurs  subse- 
quently, between  the  deceased  and  this  witness,  that  has  any  bearing, 
real  or  supposed,  upon  the  validity  of  this  will — as  also  to  observe  up- 
on one  or  two  oMer  facts  disclosed,  and  opinions  expressed,  by  him  in 
the  course  of  his  examination. 

This,  in  substance,  is  the  testimony  of  the  only  direct  material  wit- 
ness to  the  immediate  factum  of  this  instrument  It  is  obviously,  I 
think,  satisfactory — ^provided  it  be  such  as,  in  connection  with  the  res 
gesta,  and  the  face  and  appearance  of  the  instrument  itself,  ought  to  sat- 
isfy the  Court,  as  to  the  deceased's  free  agency  and  capacity  (the  con- 
tested points)  at,  and  during,  the  particular  period  of  time  to  which  it 
relates. 

And,  first,  as  to  free  agency,  the  res  gesta,  as  disclosed  upon  the  face 
of  this  evidence,  suggests  nodiing  to  my  mind  even  of  undue  influence, 
much  less  of  actual  control.  There  is  no  appearance  of  conspiracy. 
One  of  the  executors,  Mr.  Megginson,  is  in  no  degree  implicated  in,  nor 
was  even  privy  to,  the  transaction:  and  even  Pike,  the  second  executor, 
and  with  his  family,  principally  benefitted  under  it,  and  at  whose  house 
it  was  executed,  (being  also  however,  it  is  to  be  observed,  the  deceased's 
own  then  residence)  takes  no  part  whatever  in  the  actual  making  of  the 
will.  Ayrey,  the  third  executor,  is  present,  indeed,  but  does  not  actively 
interfere — and,  although  the  witness,  Mr.  Singleton,  was  his  solicitor, 
and  not  that  of  the  deceased,  there  is  little  to  excite  suspicion  in  the  cir- 
cumstance of  the  deceased  choosing  to  employ  his  friend's  solicitor  upon 
this  occasion,  in  preference  to  his  own;  especially  it  being  considered  that 
in  the  instance  of  neither  of  the  two  former  wills  prepared,  the  one  by  Du- 
rant,  and  the  other  by  Combes,  Mr.  Megginson's  assistance  had  been,  or 
apparently  was  intended  to  be,  invoked.  Lastly,  the  solicitor  is  not  in- 
troduced to  the  deceased  with  a  will  ready  prepared,  merely  in  order  to 
obtain  a  formal  execution — he  is  introduced  to  receive,  and  actually  does 
receive,  instructions  for  a  testamentary  disposition  of  his  property  from 
the  deceased  himself — and  when,  added  to  all  this,  it  is  considered  that 
the  benefit  at  first  intended  to  the  executors  was  but  slight,  and  compen- 
satory for  the  trouble  imposed  upon  them,  and  that  instructions  for  mak- 
ing tliem  the  substituted  residuary  legatees  were  only  furnished  upon  the 
deceased's  being  apprized  that  real  estate,  part,  and  the  very  principal 
part,  of  the  residue,  would  not  pass  to  charities,  I  do  think  that  the  res 
gesta  disclosed  upon  this  evidence  is  such,  as  to  negative  the  charge  that 
has  been  set  up  of  fraud  and  conspiracy — and  to  evince  the  testator's 
free  agency  in  the  proper  legal  sense  of  diat  termy  (if  of  sufficient  capa- 
city), at  the  time  of  the  transaction. 

And  here,  with  respect,  secondly,  to  the  deceased's  testamentary  ca- 
pacity at  that  time,  (his  general  state  and  condition  being,  in  my  judg- 
ment, that  which  I  have  already  described)  it  is  surely  not  immaterial 
that  the  Court  should  advert  to  the  time  of  day  at  which  this  transaction 
takes  pkce.  This  transaction  does  not  take  place  in  the  evening,  when 
the  deceased's  habits  were  likely  to  be  in  operation  (a  circumstance,  this 
again,  which  tends  to  negative  the  charge  of  fraud  and  conspiracy  in  the 
parties  to  the  transaction),  but  at  eleven  or  twelve  o'clock  at  noon;  when, 
if  ever,  it  is  to  be  presumed  that  the  deceased  was,  and  it  was  probable, 
^  prieriy  that  he  would  be,  free,  almost  or  altogether,  from  the  effects 
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x)(  intoxication.  Nowy  this  being  so,  in  the  first  plae^,  does  the  instru- 
ment itself,  upon  the  face  of  it,  tally  with,  and  by  consequence  sustain, 
the  account  given  by  the  witness  of  the  manner  and  mode  in  which  it 
was  drawn  up  and  prepared?  and,  2dly,  how  does  it  bear  upon  the  strin- 
gent question,  that  of  the  deceased's  testamentary  capacity,  at  the  time? 

The  will  is  written,  as  I  have  already  said,  on  five  sheets  of  paper;  it 
has  no  appearance  of  a  paper,  taken  as  instructions  merely,  and  subse- 
quently converted  into  a  will  by  a  provisional,  or  precautionary,  execu- 
tion. Does  this,  then,  falsify  Mr.  Singleton's  account  of  the  transaction? 
By  no  means.  He  had  said  that  he  was  ready  to  ^<  take  instructions," 
&c. — but  the  deceased  immediately  commences  with,  ^<  I,  Peter  Efford, 
being  of  sound  and  disposing  mind,"  &c.— -clearly  indicating  his  inten- 
tion, not  merely  to  fiimish  instructions,  but  to  dictate  a  final  will.  Con- 
sequently the  formal  shape  of  the  paper  is  perfectly  consistent  with  the 
witness's  account  of  the  manner  in  which  it  was  prepared — and  although, 
upon  the  face  of  it,  it  exhibits  a  fairer  appearance  (I  mean,  is  written 
with  fewer  alterations  and  erasures,  for  same  there  are)  than  an  instru- 
ment of  this  length,  written  at  once,  without  any  previous  drafts  would 
ordinarily  exhibit;  yet  still  I  can  easily  conceive  that  an  experienced 
solicitor,  verging  upon  forty  years  of  age,  might  well  draw  up  such  an 
instrument,  at  once,  if  the  instructions  were  clearly  conveyed;  which  it 
is  likely  that  they  were,  in  this  instance,  from  that  knowledge  of  testa- 
mentary forms  for  which  the  deceased  was  indebted  to  his  employment 
for  several  years  in  an  attorney's  office;  and  from  the  circumstance  of  two 
prior  wills  then  lately  prepared:  so  that  the  disposition,  in  point  of  gen- 
eral outline,  may  be  presumed  to  have  been  fresh  in  his  mind.  In  the 
instance  of  the  will  prepared  by  Combes,  he  speaks  of  it  as  a  will,  drawn 
up  precisely  as  the  instrument  now  propounded  is  deposed  to  have  been 
— namely — ^from  the  deceased's  "  dictation.*^  It  must  be  admitted, 
however,  that  this  appearance  of  the  instrument  does,  at  first,  seem  a  lit- 
tle incongruous  with  the  mode,  deposed  to  by  the  witness  of  its  actual 
preparation — ^and  it  was  a  circumstance,  this,  to  which  the  Court  directed 
the  attention  of  the  counsel  for  the  next  of  kin,  in  order  to  have  the 
benefit  of  their  observations  upon  it  in  the  course  of  the  argument  The 
difficulty  is,  however,  I  think  sufficiently  removed  by  those  considera- 
tions, suggested  in  the  first  instance,  by  the  counsel  for  the  executors, 
and  now  upon  deliberation  adopted  by  tiie  Court,  which  have  just  been 
applied  to  it 

How,  then,  lastly — assuming  (partly  at  least)  for  the  present,  the 
credibility  of  Singleton's  narrative  of  the  mode  in  which  it  was  prepared 
— ^how  does  the  face  and  appearance  of  the  testamentary  paper  pro- 
pounded bear  upon  the  question  of  the  testator's,  alleged  testamentary 
capacity  ?  Upon  that  head  it  is,  I  think,  nearly  conclusive.  It  is  as  com- 
plete a  testamentary  disposition  of  property  as  can  well  be  conceived:  it 
disposes  of  various  properties — ^it  bequeathes  various  legacies,  and  to 
various  legatees — all  these  are  minutely  and  circumstantially  set  forth — 
no  error  is  suggested  even  as  to  any  one  of  these  particulars,  (a)  It  is 
quite  impossible  for  the  Court  to  pronounce  that  the  person  dictating 
such  an  instrument  as  this,  in  the  manner  in  which  it  was  dictated  by 
this  testator,  (if  the  witness,  Mr.  Singleton,  is  to  be  believed)  was,  as  it 

(a)  Fide  note  (b),  page  269,  ^te. 
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has  been  contended^  non  compos  mentis^  or  destitute,  in  any  sense  of 
the  phrase,  of  testamentary  capacity. 

The  sole  remaining  question,  then,  (one  ah'eady  indeed  partly  dis- 

Kosed  of)  is.  ought  the  Court  in  this  case  to  withhold  its  credence  from 
f r.  Singleton's  testimony  ?     Now  this  witness  is  not  only  a  person  of 
unimpeached  character,  and  sustained  in  his  account  of  this  transaction, 
in  substance,  as  I  have  already  said,  by  the  appearance  of  the  paper  itself, 
and  by  the  testimony,  so  far  as  it  goes,  of  the  other  subscribed  witnesses; 
but  he  deposes  in  one,  and  that  one  the  most  material,  particular  with  an 
apparent  openness  and  candour,  which  renders  it  imperative  on  the  Court, 
in  iny  judgment,  to  answer  that  question  in  the  affirmative.     He  says, 
upon  his  examination,  not  only  that  the  deceased  spok6  so  inarticulately 
as  to  make  a  repetition  of  his  questions  necessary,  but  that,  in  a  few  in- 
stances, Mr.  John  Ayrey  does  interfere  to  suggest  what  it  is  that  the 
deceased  said;  that  Mr.  John  Ayrey  did,  on  one  occasion  of  the  deceased's 
speaking  inarticulately  in  the  course  of  giving  his  instructions,  say,  ^*  I 
think  he  is  tipsy,"  or  **I  think  he  is  drunk."     And  that  he,  the  wit- 
ness, '^  thought  that  the  deceased  was  then,  to  a  certain  extent,  affected 
by  drinking  spirituous  liquors;"  that,  while  the  witness  so  took  the  in- 
structions, the  deceased  calling  for  drink,  a  tumbler  of  rum  and  water 
was  brought,  which  hesipt  occasionally,  though,  the  witness  adds,  '^he 
observed  no  alteration  in  him  in  consequence  of  what  he  so  di^ink." 
Lastly,  this  witness,  though  he  speaks  to  his  belief  ot  the  deceased's  tes- 
tamentary capacity  at  the  time,  disclaims  the  ability  of  forming  any  ab- 
solute opinion  ^^  how  far  he  was  at  that  time  fully  capable  of  giving  in- 
structions for,  and  making  and  executing  his  last  will  and  testament;  or 
of  doing  any  other  act  of  that  or  the  like  nature  requiring  thought,  judg- 
ment, and  reflection.     The  Court  has  already  arrived  at  its  own  conclu- 
sion, that  he  was  so  capable  at  the  time,  to  the  extent  at  least  of  entitling 
this  instrument  to  probate — a  conclusion  not  to  be  shaken  or  disturbed 
by  this  witness's  qualified  opinion  as  to  his  possible  incapacity  at  that 
time,  though  a  startling  feature  in  the  case,  and  fairly  open,  as  such,  to 
those  observations  which  have  been  made  upon  it  by  the  counsel  for  the 
next  of  kin.     Meantime  this,  with  the  rest,  appearing,  too,  as  it  does,  in 
the  examination  in  chief,  and  not  merely  drawn  out  oy  interrogatories, 
is  clearly  indicative  of  the  witness's  fairness  and  candour,  and  justifies 
the  confidence  reposed  by  the  Court  in  his  representation  of  facts — 
facts  themselves  again  which  being  credited,  seem,  in  connection  with 
the  rest  of  the  case,  fully  to  warrant  that  conclusion  at  which  the  Court 
thinks  that  it  is  bound  to  arrive. 

Having  pursued  the  enquiry  thus  far,  the  Court  is  not  compelled  to 
travel,  in  detail,  through  the  evidence  as  to  what  subsequently  took  place. 
The  following  is  an  outline  of  this.  Singleton  tells  the  deceased  that 
<^he  shall  get  the  will  clone  in  a  more  formal  and  regular  manner,  and 
be  with  him  again  in  a  day  or  two."  What  the  deceased  then  said,  he 
cannot  recollect;  but  he  is  neitlier  proved  to  have  given,  nor  is  it  proba- 
ble that  he  did  give,  directions  for  any  further  instrument  The  de- 
.ceased  was,  he  says,  and  might  well  be,  much  exhausted;  this  transaction 
having  occupied  from  eleven  or  twelve  o'clock,  till  three  in  the  afternoon. 
The  witness,  however,  on  the  same  day  (the  25th  of  June)  proceeds  with 
the  will  to  a  conveyancer's,  who  returns  it,  together  with  a  draft  will,  on 
the  28th;  with  which  draft  will  Singleton  waits  upon  the  deceased,  on 
that  same  day.    The  deceased  suggests  alterations  in  this  draft  will  on 
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that  day^  and  further  alterations  on  the  following  day,  the  29th  of  June, 
which  being  inserted,  a  will  is  engrossed  for  execution,  and  is  produced 
to  the  deceased,  in  that  state,  on  Sunday  the  1st  of  July.  The  deceased 
kept  that  engrossed  copy,  but  postponed  the  execution,  and  died,  with- 
out any  further  act  done,  on  the  5th  of  August  But  these  subsequent 
unfinished  acts,  in  my  judgment,  are  of  no  avail  to  defeat  the  regularly 
executed  will.  The  execution  of  the  will  of  the  25th  of  June  was  not 
di  provisional  execution,  so  far  as  the  deceased  was  concerned,  but  r  fi- 
nal execution — this  was  Singleton's  notion^  obviously  not  that  of  tiiie 
deceased.  Again,  what  passed  subsequently  seems  to  have  all  arisen 
from  Singleton's  distrust  of  the  correctness  of  that  will,  as  having  been 
reduced  into  writing,  at  once,  without  any  previous  draft;  and  does  not 
appear  to  have  been  sanctioned  by  or  to  have  proceeded  from,  any  in- 
structions, or  directions,  of  the  deceased  himself. 

Nor  will  the  disposal  of  the  residue  having  proceeded,  in  part  at  least, 
under  stpossible  mistake,  materially  bear  upon  the  question.  Being  told 
by  Singleton  that  his  real  property  would  net  pass  to  charities,  he  says, 
"give  the  residue  (real  as  well  as  personal)  to  the  executors."  Why, 
it  is  said,  was  not  the  personalty  given  to  charities?  This  bequest  over 
of  the  residue  to  the  executors,  so  far  ^  personalty  is  concerned,  might 
(it  has  been  argued  must)  have  been  founded  on  mistake  or  misconcep- 
tion. But  suchpossible  mistake  is,  surely,  of  no  avail  to  d^eat  the  wiU, 
nor  is  the  Court  either  disposed  or  authorized  to  apply  so  subtle  a  test  to 
the  trial  of  its  validity.  The  mistake,  at  all  events,  admitting  it  to  be, 
is  not  of  a  nature  to  adOfect  the  niece.  Her  interest,  at  least,  in  the  res- 
idue, either  real  or  personal,  the  deceased  never  meant  to  extend  be- 
yond her  own  life.  Meantime,  the  residuary  clause  having  been  drawn 
up  in  exact  conformity  with  the  deceased's  own  directions,  and  the  will 
when  finished,  having  been  read  over  to  the  deceased,  and  then  execu- 
ted, and  attested,  in  the  mode  I  have  described,  the  Court,  in  my  judg- 
ment, can  go  no  further.  ,  It  appears  to  me  to  be  the  will  of  a  free,  and 
capable,  testator;  and,  as  such,  I  pronounce  for  it 
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Subttance  of  a  codicil  pronounced  fer^in  the  absence  of  the  instrument  itself, 
upon  satisfactory  proof,  1st,  that  it  was  duly  made*,  and  2dly  that  (even  if  can- 
celled)  it  was  not  revoked^  by  the  testator. 

This  was  a  business  of  propounding  and  proving  by  witnesses,  in 
solemn  form  of  law,  a  second  codicil  to  the  last  will  and  testament  of 
Edmund  Thorp  Luff,  late  of  Berkley  Place,  in  the  parish  of  Clifton,  in 
the  county  of  Gloucester,  Esq.  the  party  in  the  cause,  deceased,  which 
second  codicil  was  alleged  to  have  been  lost  or  unintentionally  destroy- 
ed, but  the  substance  of  which  was  contained,  as  alleged,  in  a  certain  af- 
fidavit as  to  scripts  sworn  to  by  Henry  Davis  and  Maria  Davis  (the  wife 
of  the  said  Henry  Davis);  promoted  by  Richard  Hart  Davis,  Esq.  one 
of  the  executors  named  in  the  said  will  (praying  probate  of  the  will  and 
first  codicil  thereto)  against  the  said  Henry  Davis,  the  otlier  executor 
named  in  the  will;  and  also  against  Maria  Davis  (wife  of  the  said  Henry 
Davis)  the  residuary  legatee  named  in  the  said  alleged  second  codicil. 

His  majesty's  proctor  had  intervened  in  the  cause  on  behalf  of  the 
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crown;  as^  in  the  event  of  the  codicil  propounded  not  being  pronounced 
for^  the  deceased  was  dead  intestate,  as  to  the  residue  of  his  property, 
and  he  was  expressly  alleged  to  have  died  without  any  known  relation. 

The  circumstances  of  this  case  (which  will  be  found  detailed  in  the 
judgment)  were  pleaded  in  an  allegation  given  in  by  the  parties  who 
propounded  the  codicil:  and  all  the  principal  facts  in  the  allegation,  so 
far  as  the  respondent's  knowledge  went,  were  admitted  in  the  answers 
of  the  other  party. 

Judgment. 

Sir  John  Nicholl. 

There  can  be  no  doubt  that  the  contents  or  substance  of  a  testamen- 
tary instrument  may  be  established,  though  the  instrument  itself  cannot 
be  produced,  upon  satisfactory  proof  being  given  that  the  instrument 
was  duly  made  by  the  testator,  and  was  not  revoked  by  him:  for  exam- 
ple, either  by  showing  that  the  instrument  existed  after  the  testator^s 
death;  or  that  it  was  destroyed  in  his  life-time  without  his  privity  or 
consent     Many  cases  of  the  sort  have  been  decided. 

In  the  present  case,  the  party  deceased,  Mr.  Luff,  died  in  May, 
1823,  a  widower,  without  any  known  relation,  at  the  very  advanced 
age  of  eighty-five,  leaving  behind  him  property  to  the  amount  of  about 
4000/.  He  duly  executed  a  will  in  May,  1^18,  thereby  leaving  several 
legaxsies  to  charities,  amounting,  together,  to  about  2000/.  He  left  also 
60/.  to  each  of  his  executors,  Mr.  Henry  Davis,  and  Mr.  Richard  Hart 
Davis:  but  the  will  declared,  that  the  residue  was  to  be  disposed  of 
'^  by  any  paper  signed  by  him  which  was  to  be  a  codicil  thereto. '^  In 
December,  1822,  the  deceased  made  a  codicil,  giving  two  legacies  of 
50/.  each  to  Burton  and  his  wife,  (the  persons  at  whose  house  he  lodged) 
and  10/.  to  each  of  the  children  of  those  persons,  but  still  not  disposing 
of  the  residue. 

It  is  pleaded,  that  the  deceased  had  a  very  great  affection  for  Mr. 
Henry  Davis  and  his  wife;  and  that  in  the  beginning  of  April,  1823,  he 
gave  Mr.  Henry  Davis  instructions  for  a  codicil,  tequeatning  the  resi- 
due of  his  property,  undisposed  of  by  his  will,  to  Mrs.  Henry  Davis; 
that  a  codicil  was  to  that  effect  prepared  and  duly  executed,  the  sub- 
stance of  which  is  set  forth  in  Mr.  H.  Davis's  affidavit  of  scripts(£2}; 
thatf  after  the  execution,  the  deceased  declared  he  should  ^^  never  alter 
it;^^  and  that  the  codicil  was  then  folded  up  and  put  in  a  small  box 
'Which  stood  in  the  deceased's  room,  in  which  he  kept  some  papers,  and 
^various  other  articles. 

Now  the  evidence,  especially  that  of  Fisher  and  Harris,  the  alleged 
isubscribed  witnesses,  fully  establishes  that  the  deceased  executed  a  codi- 
cil on  this  evening,  in  April,  as  pleaded;  and  I  see  no  reason  to  doubt, 
that  the  contents  ojf  this  codicil  were  as  set  forth  in  the  affidavit  The 
deceased  had  no  known  relations  whatever:  his  wife  and  his  only  son 
were  dead:  he  had  no  intimate  acquaintances  or  connections  except  Mr. 
and  Mrs.  Davis;  they  were  constantly  treating  the  deceased  with  the 
utmost  attention  and  kindness,  and  the  deceased  was,  as  constantly,  ex- 
pressing his  gratitude  towards  them.  There  was  no  other  person,  there- 
fore, in  whose  favour  it  was  at  all  likely  he  should  now  bequeath  the 
residue  of  his  property,  the  disposal  of  which,  by  codicil,  he  had  ear- 
pressly  reserved  to  himself  in  his  will:  he  had  already  bequeathed  about 

(a)  Vkle  note  subjoined  to  the  case. 
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2000/.  in  charities,  to  the  aeveral  objects  of  his  benevolence,  at  Bristol; 
and  he  had  already,  in  the  preceding  December,  made  a  separate  codicil 
in  favour  of  the  persons  in  whose  house  he  lodged.  All  his  declarations 
to  the  Burtons  and  others,  are  fully  confirmatory  of  his  alleged  inten* 
tion  to  give  the  residue  of  his  property  to  Mrs.  Davis;  and  the  daughter, 
Mary  Ann  Burton,  indulging  a  little  of  that  curiosity  which  is  common- 
ly attributed  to  her  sex,  actually  perused  a  codicil  to  that  effect,  upon 
one  day  finding  the  deceased's  <<  trunk^'  open;  and  she  deposes  to  the 
substance  of  its  oontents(a}.  The  tenor  therefore  of  the  todicil  is  proved 
by  the  probability  of  the  disposition,  by  the  declaration  of  the  testator, 
and  by  a  witness  who'^actually  read  it 

But  the  instrument  is  not  found  upon  the  death  of  the  testator;  and  as 
it  was  left  in  his  own  possession,  the  legal  presumption  is,  that  he  him- 
self destroyed  it,  animo  revocandi.  This  presumption  however,  may 
be  repelled  by  evidence;  nor  does  it  require  evidence  amounting  to 
positive  certainty,  but  only  such  as  reasonably  produces  moral  convic- 
tion. 

The  whole  conduct  of  the  deceased,  and  his  declarations  down  to  the 
very  evening  of  his  death,  render  it  most  highly  improbable  that  he 
should  have  revoked  this  codicil.  Those  declarations,  having  been  de- 
tailed from  the  evidence  by  the  counsel,  need  not  be  again  stated  by  the 
Court  The  codicil  is  proved  by  Mary  Ann  Burton  to  have  been  in 
the  trunk  already  mentioned.  It  is  also  proved,  that  the  deceased  was 
a  great  smoker,  and  frequently  took  papers  out  of  this  trunk  for  the  pur- 
pose of  lighting  his  pipe:  he  was  a  very  old  man:  and  it  is  in  no  degree 
improbable  that  he  may  have  taken  the  codicil  out  bv  mistake,  and  used 
it  for  that  purpose.  This  is  infinitely  less  improbable,  than  that  he 
should  have  destroyed  the  codicil  with  the  intention  of  revoking  it 

It  also  appears,  that  the  trunk  was  sometimes  left  open:  that  it  was 
the  receptacle  of  all  sorts  of  things;  and  was  accessible  to  other  persons 
in  the  house.  The  codicil  therefore  might  have  been  taken  out,  acci- 
dentally, or  otherwise,  neither  by,  nor  with  the  privity  of,  the  deceased. 
Upon  the  whole  I  feel  morally  convinced  by  Ae  evidence  produced^ 
first  that  the  deceased  duly  executed  a  codicil  to  the  effect  alleged:  and 
secondly,  that  it  was  not  revoked  by  himself;  and  therefore  it  is  the  du- 
ty of  the  Court  to  pronounce  for  its  validity,  as  propounded.  The  pro- 
bate must  pass  in  the  usual  form,  namely,  "  till  the  original,  or  a  more 
authentic  copy  be  brought  in,''  for  it  is  still  not  physically  impossible,, 
that  the  original  may  be  in  existence.*^* 

•»•  The  alleged  codicil,  as  stated  in  the  affidavit  of  scripts,  was  as  follows : — 
*'  h  Edmund  Thorp  Luff,  do  hereby  make  this  a  codicil  to  my  last  will  and 
testament :  and  do  give  and  bequeath  to  Maria  Davis,  wife  of  Henry  Davis,  of 
Berkley  Square,  in  the  city  of  Bristol,  solicitor,  all  the  rest,  residue,  and  remain- 
der of  my  monies,  chattels,  and  estate,  to  and  for  her  own  use  and  benefit,  for 
her  very  great  kindness  and  attention  to  me  during  my  long  iUness.  And  I  da 
hereby  ratify  and  confirm  my  will  in  all  req>ects,  save  as  the  same  is  hereby  al- 
tered. 
**  Witness  my  hand,  this  day  of  April,  1823. 

•*£,  T.  Luw." 
<*  Signed,  published,  and  declare^,  by  the  said  E.  T.  Luff,  as  and  for  a 
codicil  to  his  last  wDi  and  testament,  in  the  presence  of  us  Jane  Harris, 
lames  Fisher." 

(a)  Vide  notji  subjoined  to  the  case. 
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Maiy  Ann  Burton,  daughter  of  Mr.  and  Mrs.  Burton,  in  whose  house  the  de- 
ceased lodged,  deposed,  on  the  seventh  article  of  the  allegation  propounding  the 
codicil,  in  part,  as  follows : 

"  The  deceased  had  a  little  box  in  his  room,  covered  with  leather,  and  very 
old,  in  which  he  used  to  keep  a  variety  of  things,  but  principally  letters,  scraps 
of  poetry  of  his  own  making,  and  notes  of  sermons  by  different  ministers ;  both 
which  last,  he  was  in  the  habit  of  taking  occasionally  out  of  the  said  box,  the 
key  of  which  he  kept  in  his  waistcoat  pocket,  and  reading  to  the  deponent:-— 
once  or  twice  the  deponent  has  known  the  box  to  be  left  open,  when  the  deceas- 
ed had  been  reading,  and  had  gone  to  lay  down  on  the  bed ;  and,  on  one  occasion 
of  this  sort,  happening  about  ten  days  or  a  fortnight  before  his  death,  she,  the 
deponent,  whilst  lingering'  in  the  room,  took  up  some  of  the  papers  so  kept  in 
the  said  box,  and  read  them : — ^the  first  was  a  piece  of  poetry  that  she  had  seen 
and  read  before — the  second  was  folded  up  as  a  letter,  but  with  no  writing  or 
direction  on  the  outside,  and  not  sealed,  and  so  she  opened  and  read  it — it  was, 
she  verily  believes,  the  codicil  to  the  deceased's  will.  It  was,  a»  near  as  afie  can 
recoUectt  for  she  read  it  but  once,  in  the  following  words :  <  I,  Edmund  Thorp 
Luff,  give  and  bequeath  to  Maria  Davis,  wife  of  Henry  Davis,  my  whole  and  sole 
estate  and  effects,  for  her  kind  attentions  to  me  during  my  illness. '  This  she  knows 
was  the  substance,  though  she  will  not  undertake  to  swear  that  she  has  given 
the  words  correctly.  It  was  signed  by  the  deceased,  and  witnessed  by  Mr. 
Fisher  and  Mrs.  Harris.  When  deponent  had  read  it,  she  was  sensible  she  had 
done  wrong,  and  thought  that  the  deceased  might  have  seen  her,  and  she  imme- 
diately replaced  the  said  paper,  and  the  others,  in  the  box  as  she  had  found  them; 
and  came  down  stairs,  without  the  deceased  being  conscious  of  what  had  hap- 
pened." 

The  Court  observed,  in  conclusion — ^'^  it  has  been  usual,  on  similar  occasions 
with  the  present,  for  the  Court  to  pronounce  for  the  instrument,  as  contained  in 
tne  deposition,  or  depositions,  of  some  witness,  or  witnesses."  But  since  in  the 
present  case  there  can  be  no  question  that  the  contents  of  the  instrument  are  set 
forth,  at  once  more  correctly,  and  less  to  the  benefit  of  the  parties  who  pro- 
pound it,  in  the  affidavit  of  scripts,  made  by  those  very  parties,  than  in  the  de- 
position of  the  witness.  Burton,  I  have  no  difficulty,  on  the  present  occasion,  in 
acceding  to  the  prayer  of  the  parties,  though  out  of  the  usual  course,  by  pro- 
nouncing, as  above,  tor  this  codicil  *'  as  contained  in  the  affidavit  of  scripts.*' 

His  majesty's  proctor  prayed  that  the  costs  of  his  appearance,  as  such,  might 
be  paid  out  of  the  estate.  In  objection  it  was  said  that  the  "  Crown  neither  took 
nor  paid  costs,"  but 

Per  Curiam*  That  rule  is  not,  I  think,  applicable  to  an  appearance  given  by 
the  Court  under  the  present  circumstances,  and  I  direct  the  costs  of  that  ap- 
pearance to  be  paid  out  of  the  estate. 


MEDLYCOTT  v.  ASSHETON.— p.  229. 

The  ordinary  presumption  that  a  codicil  to  a  will  is  revoked  by  the  revocation 
of  that  will,  held  not  to  be  sufficiently  rebutted  by  circumstances,  showing  a 
different  intention,  and  the  testatrix,  consequently,  pronounced  to  be  dead  m- 
testate. 

This  was  a  question  as  to  the  validity  of  a  codicil  found  uncancelled 
among  the  papers  of  the  deceased.  Her  will  had  been  cancelled  in  her 
life-time;  unquestionably,  by  order  of  the  deceased. 

Judgment. 

Sir  John  Nicholl. 

The  testatrix  in  this  cause.  Miss  Catherine  Cockayne,  died  in  March, 
1824,  at  the  house  of  her  relation  Mr.  Maunsell,  where  she  had  been 
previously  resident  two  or  three  months.  The  deceased  was  possessed 
of  personal  property  to  the  amount  of  above  2000/.  and  was  entitled  to 
a  ninth  share  of  some  real  property.     She  left  behind  her  the  honourable 
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Barbara  Cockayne  Medlycott,  widow,  her  mother  and  eight  sisters,  the 
parties  entitled  in  distribution  in  case  she  is  dead  intestate. 

In  April,  1820,  the  deceased  executed  a  will  which  she  deposited  for 
safe  custody,  in  the  hands  of  a  Mr.  Smith,  described  as  the  steward  of 
the  family.  In  December,  1820,  she  wrote  a  codicil,  giving  100/.  each 
to  the  two  ^<  trustees"  named  in  her  will,  and  dividing  some  trinkets 
among  her  family.  In  the  month  of  January  last  (1824)  she  looked  over 
the  papers  in  her  writing-desk,  several  of  which  she  burnt  (it  is  to  be 
presumed)  as  useless;  and  a  few  days  afterwardsj  wrote  to  Mr.  Smith 
desiring  him  to  destroy  her  will.  This  is  admitted  not  to  have  been 
done  with  the  intention  of  making  a  new  will;  for  she  neither  expressed^ 
nor  is  there  reason  to  suppose  she  entertained,  any  such  intention.  Mr. 
Smith,  upon  receiving  the  letter,  showed  the  envelope  containing  the 
will,  with  the  seal  unbroken,  to  a  third  person;  and  immediately,  in  his 
presence,  put  the  will  into  the  fire,  unopened,  where  it  was  burnt,  and 
wrote  to  inform  the  deceased  that  he  had  obeyed  her  directions.  Upon 
the  death  of  the  deceased,  Mr.  Smith's  letter  is  found  in  her  writing- 
desk,  the  uppermost  paper;  and  lower  down,  in  the  same  desk,  among 
other  papers,  the  codicil  of  December,  1820,  is  also  found,  uncancelled. 
These  are  the  facts  of  the  case:  and  the  Court  is  to  decide  whether  this 
codicil  is  valid,  or  whether  it  is  revoked. 

A  codicil  is,  primd  facie,  dependant  on  the  will;  and  the  cancellation 
of  the  will  is  an  implied  revocation  of  the  codicil.  But  there  have  been 
cases,  where  the  codicil  has  appeared  so  independant  of,  and  uncon- 
nected with,  the  will,  that,  under  circumstances,  the  codicil  has  been 
established,  though  the  will  has  been  held  invalid.  It  is  a  question  al- 
together of  interition.  Consequently  the  legal  presumption  in  this  case 
may  be  repelled,  namely,  by  showing,  that  the  testatrix  intended  the 
codicil  to  operate,  notwithstanding  the  revocation  of  the  will.  In  my 
judgment,  however,  the  circumstances  of  this  case  are  noi  sufficient  to  es- 
tablish such  an  intention,  in  order  to  repel  the  legal  presumption.  The 
codicil  in  this  case  appears  connected  with  the  will;  for  the  principal  le- 
gatees in  the  codicil  are  "her  two  trustees"  being  such  under  the  will; 
and,  the  will  being  revoked,  tliey  no  longer  retain  that  character.  Even 
the  distribution  of  the  trinkets  made  by  the  codicil  might  be  influenced 
by  the  disposition  contained  in  the  will. 

It  seems  probable,  that  the  deceased  last  saw  the  codicil  when  she  put 
her  desk  in  order,  and  burnt  some  of  her  papers:  but  that  was  done  be- 
fore she  sent  directions  to  have  her  will  destroyed.  And  even  If  she 
had  then  determined  to  cancel  it,  she  might  not  choose  actually  to  de- 
stroy the  codicil,  till  she  knew  her  directions  to  Mr.  Smith  had  been 
carried  into  effect  Afterwards,  when  she  received  Mr.  Smith's  letter, 
which  she  depositeil  at  the  top  of  her  desk,  she  either  might  not  think 
of  the  codicil,  or  might  not  deem  it  necessary  to  destroy  it;  under  the 
more  common  idea  3iat  a  codicil  is  dependant  on  a  will.  Under  these 
considerations  I  am  of  opinion,  that  the  legal  presumption  of  the  codicil 
being  revoked  by  the  cancellation  of  the  will,  is  not  sufficiently  repelled 
by  circumstances  showing  a  different  intention  in  the  testatrix^  and,  con- 
sequently, that  she  must  oe  pronounced  to  be  dead  intestate. 
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In  the  Goods  of  MARY  RADNALL,  Spinster,  Deceased. — 

p.  232. 

(On  Motion.) 


When  a  sole  next  of  kin  refuses  to  take  administration,  the  Court,  on  cause  shown, 
will  decree  letters  a(f  colligendum  bona  dejuncti,  limited  according  to  the  spe- 
cial circumstances  of  the  case, 

Makt  Radnall,  of  Bewdley,  in  the  county  of  Worcester,  the  party 
deceased  in  this  cause  or  business,  died  in  September,  1823,  a  spinster, 
without  parent,  and  intestate,  leaving  behind  her  Francis  Radnall,  her 
natural  and  lawful  brother,  and  only  next  of  kin,  and  the  sole  person 
entitled  to  her  personal  estate  and  effects.  The  deceased's  property, 
consisting  principally  of  money  due  to  her  on  mortgage,  and  by  bond, 
leasehold  estates,  cash  at  her  bankers,  &c.  amounted  to  about  3,700/. 
The  deceased  was  also  entitled  to  an  undivided  moiety,  of  certain  lease- 
hold property  in  Bewdley,  as  also  of  some  freehold  property,  of  which  she, 
the  deceased,  and  her  brother,  Francis  Radnall,  were  tenants  in  common. 
She  died  without  leaving  any  other  than  a  few  trifling  debts,  which  were 
immediately  discharged  by  her  brother,  Francis  Radnall,  out  of  his  own 
property. 

Subsequent  to  the  deceased's  death,  various  applications  had  been  made 
to  Francis  Radnall,  by  Robert  Pardoe,  who  had  been  agent  for  the  said 
deceased  during  her  life,  and  still  was  agent  to  the  said  Francis  Radnall, 
relative  to  his  taking  out  administration  of  the  deceased's  effects;  but  the 
said  Francis  Radnall  (on  being  informed  that,  in  case  of  an  administra- 
tion, an  oath  must  be  taken  faithfully  to  administer  the  effects,  and  as 
to  the  value  thereof)  positively  declined,  either  himself  to  take  the  said 
letters  of  administration,  or  to  take  any  step  whatever  for  enabling  any 
other  person  so  to  do,  on  the  score  of  all  oath-taking  being  contrary,  and 
repugnant,  to  his  religious  opinions. 

Mr.  Pardoe,  and  his  partner  Mr.  Nicholas,  were  also  agents  and  soli- 
citors to  the  executrix  of  Henry  Lancellot  Lee,  esq.  deceased,  whilst 
living  indebted  to  the  deceased,  on  bond,  in  the  sum  of  500/. ;  Mr.  Pardoe 
being  also  a  trustee  under  his  will  for  tlie  sale  of  his  estates  for  payment 
of  his  debts.  Those  estates  had  been  sold  accordingly:  the  money  was 
now  ready  for  payment  of  the  said  sum  of  500/.  so  due  on  bond  to  the 
deceased's  estate;  and  inconvenience  and  loss  were  accruing  to  the  estate 
of  the  said  Henry  Lancellot  Lee,  in  consequence  of  there  being  no  per- 
son legally  authorized  to  receive,  and  give  a  discharge,  for  the  same:  nor 
could  he,  Mr.  Pardoe,  for  the  same  reason,  though  willing  and  desirous 
so  to  do,  settle  his  accounts  with  the  estate  of  the  deceased,  and  obtain 
a  proper  discharge  for  the  balance  thereof. 

The  above  facts  being  duly  verified  by  the  affidavit  of  Mr.  Pardoe, 
the  Court,  on  motion  of  counsel,  was  pleased  to  direct  a  citation  to  issue, 
calling  on  the  said  Francis  Radnall  to  accept  or  refuse  the  letters  of  ad- 
ministration of  all  and  singular  the  goods,  chattels,  and  credits  of  the  said 
deceased:  otherwise,  to  show  cause  why  the  same  should  not  be  com- 
mitted and  granted  to  the  said  Robert  Pardoe,  limited  to  "  the  collec- 
tion of  all  the  personal  property  of  the  said  deceased;  and  giving 
discharges  for  all  the  debts  which  might  have  been  due  to  her  estate, 


2  Addams^  232.  383 

on  payment  of  the  same;  and  doing  what  further  might  be  necessary 
for  the  preservation  of  the  property  aforesaid:"  and,  to  ^<  the  safe  keep- 
ing of  the  same,  to  abide  the  directions  of  the  Court" 


GALE  V.  LUTTRELL,  and  Others.— p.  234. 


(On  Petition.) 


'The  executors  of  a  deceased  executor,  though  not  the  personal  representatives 
of  the  original  testator  (there  being  an  executor  of  the  original  testator  still 
surviving)  are  compellable  to  bring  in  an  inventory  of  the  effects  of  the  original 
testator. 
The  Court  will  compel  an  executor  to  bring  in  an  inventory,  6cc  at  the  suit  of 
a  creditor  by  bond  of  the  testator,  notwithstanding  its  alleged  invalidity,  and  a 
suit  as  to  this>  actually  commenced,  and  then  depending,  at  common  law. 

John  Fownes  Luttrell,  late  of  Dunster  Castle  in  the  county  of 
Somerset,  and  of  Northway,  in  the  county  of  Devon,  was  the  party  de- 
ceased. He  made  his  will  and  appointed  four  executors,  two  of  whom 
only,  John  Fownes  Luttrell  and  Francis  Fownes  Luttrell  took  probate  of 
the  will,  namely,  in  May,  1816:  of  these  Francis  Fownes  Luttrell  was 
since  dead,  having  made  his  will,  and  thereof  appointed  Henry  Fownes 
Luttrell,  and  Frederick  Moysey,  esquires,  executors,  who  took  probate 
of  the  said  will  of  Francis  Fownes  Luttrell,  in  May,  1823. 

In  Michaelmas  Term,  1823,  a  decree  issued,  citing  John  Fownes 
Luttrell,  Henry  Fownes  Luttrell,  and  Frederick  Moysey,  esquires,  to 
exhibit  an  inventory  of  the  effects  of  John  Fownes  Luttrell  (the  original 
testator,  and  an  account  of  their  administration  thereof)  at  the  suit  of 
Mary  Gale,  administratrix  (with  the  will  annexed)  of  William  Hawkes, 
whilst  living,  a  creditor  of  the  said  original  testator. 

An  appearance  was  siven  to  this  citation  under  protest  as  to  Henry 
Fownes  Luttrell,  and  Frederick  Moysey;  and  the  Court  was  prayed  to 
pronounce  for  that  protest,  on  the  ground,  that,  there  being,  still  living, 
an  executor  of  the  original  testator  who  had  proved  his  will,  they,  the 
said  Henry  Fownes  Luttrell,  and  Frederick  Moysey,  though  the  execu- 
tors of  a  deceased  executor,  were  not  the  personal  representatives  of  the 
said  original  testator,  and,  consequently,  were  unduly  cited  to  render 
an  inventory  and  account  of  his  effects.  As  to  the  surviving  executor 
Mr.  John  Fownes  Luttrell,  it  was  prayed,  that,  under  the  circumstances 
stated  in  an  act  of  Court  into  which  the  protest  was  extended,  the  Court 
would  further,  in  its  discretion,  decline  assigning  him  to  bring  in  the 
inventory  and  account  called  for;  until  a  question  stated  to  be  then  de- 
pending in  the  Court  of  King's  Bench  as  to  the  validity  of  a  bond,  un- 
der which  the  party  at  whose  suit  the  citation  had  issued,  claimed  to  be 
a  creditor  of  the  deceased,  should  have  been  determined,  in  the  affirma- 
tive^ by  that  Court. 

This  act  of  Court,  or  extended  protest,  was  replied  to  on  the  part  of 
Gale  the  creditor,  to  the  effect  stated  in  the  judgment,  and  the  cause, 
after  argument  by  counsel,  now  stood  for  sentence. 
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Judgment. 

Sir  John  NicftoLL. 

Gale,  as  a  creditor  of  John  Luttrell,  deceased,  has  cited  his  son,  John 
Luttrell,  his  surviving  executor,  and  Henry  Luttrell  and  Frederick 
Moysey,  the  executors  of  Francis  Luttrell,  another  of  his  executors 
since  deceased,  to  exhibit  an  inventory:  an  appearance  for  the  parties 
cited  has  been  given  under  protest:  and  in  the  act  on  petition,  extend- 
ing the  protest,  it  is  stated,  that  the  validity  of  the  bond,  under  which 
Gale  claims  to  be  a  creditor,  is  controverted,  in  an  action  brought  in  a 
court  of  common  law;  and  further,  that  the  executors  of  the  deceased 
executor,  are  not  bound  to  exhibit  an  inventory,  there  being  a  surviving 
executor. 

To  this  it  is  replied,  that  Francis,  the  deceased  executor,  received  a 
considerable  portion  of  the  testator's  effects;  that  both  executors  had 
recognized  the  bond  after  the  death  of  the  testator:  and  that  in  the  ac- 
tion brought  against  John,  the  surviving  executor,  he  had  pleaded 
^^plene  aSministravit.^^  The  Court  is  now  to  decide,  whether  the 
parties  cited  are  bound  to  exhibit  an  inventory. 

An  inventory  is  due  from  an  executor  or  administrator  almost  as 
matter  of  course,  at  the  prayer  of  any  person  having  the  appearance  of 
an  interest:  though,  in  modern  practice,  inventories  are  not  required  to 
be  exhibited,  wimout  being  so  called  for. 

In  respect  to  the  party  calling  for  the  inventory  in  this  case,  here  is 
an  asserted  creditor  by  bond: — ^this  Court  will  not  enter  into  the  validity 
of  the  bond:  it  is  sufficient  that  such  a  claim  is  put  in  suit  against  the 
executor.  And  as  the  executor  has  pleaded  ^^plene  administravit,*' 
it  furnishes  the  strongest  reason  to  entitle  the  creditor,  before  he  pro- 
ceeds farther  in  trying  the  validity  of  the  bond,  to  ascertain,  by  the 
production  of  an  inventory,  whether  the  deceased  left  assets  to  answer 
his  demand.  The  surviving  executor  is  therefore  cited  by  a  party, 
having  an  apparent  interest  sufficient  to  entitle  him  to  call  for  an  in- 
ventory. 

In  respect  to  the  executors  of  the  deceased  executor,  Francis  Luttrell, 
though  they  are  not  the  representatives  of  the  first  testator,  there  being 
a  surviving  executor,  yet,  being  called  upon  as  representing  another 
executor,  who  took  probate,  and  who  is  stated  to  have  got  possession  of 
a  considerable  part  of  the  deceased's  effects,  the  creditor  has  an  interest 
sufficient  to  .entitle  him  to  call  upon  them  also  for  an  inventory:  since, 
without  a  disclosure  from  them  of  such  parts  of  the  first  testator's  pro- 
perty as  came  to  the  possession  of  the  deceased  executor,  Francis,  the 
creditor  is  still  without  means  of  finally  ascertaining  what  assets  his 
debtor  has  left;  as  those  assets  may  be  unknown  to  the  surviving  ex- 
ecutor. 

Protest  over-ruled — John  Fownes  Luttrell  assigned 
to  bring  in  an  inventory,  and  Henry  Fownes 
Luttrell  and  Frederick  Moysey  assigned  to  ap- 
pear absolutely — ^and  question  as  to  costs,  re- 
serverd. 
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PAUL  V.  NETTLEFOLD.— p.  237. 

An  execator  {at  least  one  who  has  a  sftecial  mterest)  may  call  upon  his  co-ex- 
ecutor for  an  inventory. 

Judgment. 

Sir  John  Nicholi*. 

In  this  case  an  inventory  is  called  for,  from  an  executor,  by  a  co-ex- 
ecutor, but  who  is  also  sole  residuary  legatee. 

It  is  objected  to  on  the  ground  that  "  an  executor  cannot  sue  his  co- 
executor^' — but  the  rule  does  not  apply.  The  party  calling  for  an  in- 
ventory in  this  case,  does  not  call  for  it,  as  co-executor,  but  in  the 
character  of  residuary  legatee.  Those  characters  are  quite  distinct:  so 
much  so,  that  a  person  who  possesses  both,  and  wishes  to  decline  being 
the  representative  of  the  testator,  must  renounce,  as  well  the  probate,  in 
the  character  of  executor,  as  the  administration,  with  the  will  an- 
nexed, in  the  character  of  residuary  legatee.  As  residuary  legatee  the 
partv  has  the  greatest  interest  in  ascertaining  what  effects  the  testator 
left  behind  him;  the  whole  of  which  effects  may  have  got  into  the  hands 
of  the  co-executor,  without  the  knowledge  or  privity  of  the  residuary 
legatee.  I  therefore  see  no  ground  in  principle,  nor  has  any  authority, 
(indeed  quite  the  contrary,)  (a)  been  produced,  by  which  a  residuary 
legatee,  lliough  also  possessing  Uie  character  of  executor,  is  deprived  of 
the  right  of  calling  upon  the  other  executor  for  an  inventory,  and  con- 
sequently I  over-rule  this  objection. 

Objection  over-ruled,  and  an  inventory 
ordered. 

(«)  The  following  case,  cited  in  the  argument  from  a  manuscript  note  of  Dr. 
Betteswortb,  would  go  to  shew  that  an  executor,  as  such  merely,  or  without  any 
afiecial  interest,  might  call  upon  his  co-executor  for  an  inventory. 

IN  THE  PREROGATIVE  COURT  OF  CANTERBURY. 

MUGGINS  V.  ALEXANDER. 

Mr.  Ajlxxaitsxk  died,  leaving  children,  minors;  and  made  his  will,  whereof 
he  appointed  his  wife,  Mr.  Huggins,  and  another  person,  executors.  The  wife 
possessed  herself  of  all  ihe  effects,  and  refused  to  give  Mr.  Huggins  any  account, 
Huggins  thereupon  cited  her  to  give  an  inventory;  and  the  question  now  was, 
whether,  where  two  executors  have  taken  probate  jointly,  one  can  call  the  other 
to  bring  in  an  inventory. 

Dr.  Strahan,  for  Mrs.  Alexander,  said — ^the  deceased  appointed  his  wife  guar-> 
dian  to  his  children;  and  allowed  her  to  dispose  of  6000/.  among  the  children,  in 
such  proportions  as  she  should  think  fit.  Executors  and  trustees  by  the  will  are 
not  responsible  for  any  involuntary  acts  or  losses,  but  only  for  their  own  acts. 
One  executor  cannot  sue  another,  [Swinbum,  part  iv.  s.  20.]  unless  he  hasasfie^ 
cial  mterest  in  the  estate.  Mr.  Huggins  hath  nothing  in  the  will,  nor  any  interest 

Dr.  Paul,  for  Mr.  Huggins.  There  are  three  executors,  and  two  trustees 
named  in  the  will;  and,  by  the  will,  the  executors  and  trustees,  or  one  (^  them, 
are  to  consent  to  the  marriage  of  the  minors.  Huggins  had  an  interest,  as  ex- 
ecutor; and  in  Chancery,  one  executor  can  sue  another.  In  the  Prerogative, 
February  6,  1726,  Thomas  Duck  made  an  executor  and  an  ••  overseer*' — the 
•'overseer'*  prayed  a  "commission  of  appraisement,'*  and  the  Court  decreed  an 
inventory.  Hugh  Nash  died  at  Paris,  and  left  two  sons,  Hugh  and  Gyles,  co-ex- 
ecutors.   Gyles  prayed  an  inventory  from  the  other;  and  it  was  granted  in  the 
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GREENOUGH  v.  MARTIN.— p.  239. 

A  will  and  codicil  pronounced  for;  and  three  intermediate  codicils,  propounded 

on  behalf  of  legatees  in  the  same,  held  to  be  invalid. 
In  a  Court  of  Probate,  what  instruments  the  testator  meant  to  operate  as,  and 

compose,  his  will,  is  to  be  collected  from  all  the  circuTnatancea  of  the  case* 

Jane  Greenough,  late  of  St  John's  Wood,  MaryJe-bone,  in  the 
county  of  Middlesex,  the  party  deceased,  died  on  the  14th  of  February, 
1824. 

The  deceased,  by  her  last  will  and  testament,  bearing  date  on  the  30th 
of  March,  1821,  gave  to  her  butler,  Henry  Martin,  300/.,  if  he  should 
be  living  in  her  service,  or  in  the  joint  service  of  herself  and  her 
nephew,  Mr.  George  Bellas  Greenough,  (with  whom  the  deceased  then 
was,  and  continued  to  be,  resident  till  she  died)  at  the  time  of  her  de- 
cease— and  to  her  servant,  formerly  Elizabeth  Fletcher,  but  then  Mar- 
tin, wife  of  Henry  Martin,  a  like  legacy  of  300/.,  upon  the  same  con- 
dition, subject  also  to  which  she  farther  gave,  to  Elizabeth  Martin,  an 
annuity  for  life  of  50/.;  and,  to  Henry  and  Elizabeth  Martin,  15/. 
each  for  mourning. 

The  deceased,  in  the  interval  between  the  30th  of  March,  1821,  and 
the  30th  of  December,  1823,  made  four  codicils  to  her  will,  in  favour  of 
this  same  Martin  and  his  wife. — These  codicils  were  wholly  written  by 
the  deceased,  although  she  was  quite  blind;  owing  to  which  they  were 
nearly  illegible,  and  not  to  be  decyphered  without  great  diflSculty,  viz, 

A  codicil,  dated  May,  1821,  by  which  she  gave  them  200/.  each  over 
what  she  had  left  them  hy  her  will. 

A  codicil,  dated  January,  1822 — by  which  she  gave  them  400/.  each — 
over  what  she  had  left  them  by  her  will. 

A  codicil,  dated  4th  September,  (without  any  year,  but,  probably,  4th 
September,  1822,)  by  which  she  gave  to  Elizabeth  Martin,  the  wife,  her 
'*  round  silver  salt  spoons" — and 

A  codicil,  dated  "December,  1822,''  by  which  she  gave  to  Henry 
Martin  500/. — likewise  to  Elizabeth  Martin  500/. — without  any  men- 
tion of  her  will. 

On  the  30th  of  December,  1823,  the  deceased  made  and  executed  a 
codicil  to  her  will,  under  the  circumstances  (pleaded  and  proved  on  the 
part  of  her  executor,  Mr.  Greenough,)  which  are  stated  in  the  judgment 
By  this  codicil  she  expressly  says,  "  I  revoke  the  Several  legacies  given 
by  my  will  to  the  servants  in  my  service,  or  in  the  joint  service  of  my- 
self and  George  Bellas  Greenough,  at  my  decease-— excepting  those  to 
Henry  Martin  and  Elizabeth  Martin,  his  wife.  The  legacies  of  300/. 
and  300/.  which  I  have,  by  my  will,  given  to  Henry  Martin  and  Eli- 
Prerogative.  Hugh  appealed  to  the  Delegates;  but  aftei*wards  deserted  his  ap« 
peal,  on  September  8th,  1727. 

Court.  [Dr.  Bettesworth.]  Where  minors  are  concerned,  the  court  doth 
often,  ex  officio,  order  an  inventory.  There  is  no  provision  in  the  will,  in  case 
of  the  wife's  second  marriage.  Huggins  has  taken  probate;  and,  if  she  should  die, 
he,  as  surviving  executor,  will  be  accountable.  It  is  said,  that  a  co-executor, 
before  probate t  may  call  for  an  inventory;  and  he  is  then  as  much  an  executor  as 
afterwards.  The  question  is,  whether  Huggins  has  not  an  interest,  merely  as 
executor,  su0icient  to  entitle  him  to  a  discovery  of  the  estate.  I  am  of  opinion 
that  he  has;  and  therefore  decree  Mrs.  Alexander  to  give  in  an  inventory. 
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zabeth  Martin,  his  wife,  I  hereby  increase  to  1000/.  sterling  each — the 
said  legacy  of  1000/.  to  the  said  Elizabeth  Martin,  to  be  in  addition  to 
the  life  annuity  of  50/.  provided  for  her  by  my  will.  And  I  further, 
and  additionally,  give  to  the  said  Henry  Martin  and  Elizabeth  Martin, 
15/.  each,  for  mourning — such  annuity  and  legacies  to  the  said  Henry 
Martin  and  Elizabeth  Martin,  to  be  payable  only  in  case  they  shall  be 
in  my  service,  or  the  joint  service  of  myself  and  Mr.  Greenough,  at  the 
time  of  my  decease. ''  And  the  following  clause  is  then  added.  "  My 
said  will,  having  been  this  day  read  over  to  me,  I  hereby  confirm  the 
same,  excepting  as  to  any  legacy  that  may  have  lapsed  by  reason  of  the 
death  of  any  legatee  or  legatees." 

On  the  part  of  Mr.  Greenough,  her  executor,  it  was  contended,  that 
under  the  circumstances  so  pleaded  and  proved,  the  codicils  previously 
made  by  the  deceased  in  favour  of  Mr.  and  Mrs.  Martin,  and  now  pro- 
pounded in  their  behalf,  were  revoked  by  this  codicil  of  the  30th  of 
December,  1823.  The  allegation  propounding  the  codicils  opposed  by 
the  executor,  only  pleaded  (in  addition  to  hand-writing  and  capacity) 
the  period  (as  stated  in  the  judgment)  during  which  Martin  and  his  wife 
had  been  in  the  service  of  the  deceased — that  the  deceased  reposed  an 
entire  confidence  in  them,  and  constantly  entertained  and  expressed  for 
them  a  great  regard  and  affection — and  that  she  frequently  declared  her 
intention  to  be,  that  "  the  longer  Elizabeth  Martin  lived  in  her  service 
the  better  it  should  be  for  her" — lastly — that  the  codicils  propounded 
shortly  after  the  same  were  written,  respectively,  were  lodged  by  the 
deceased,  with  a  duplicate  part  of  her  will,  in  the  hands  of  her  bankers, 
Messrs.  Drummond's,  where  they  remained  till  the  time  of  her  death — 
and  that  the  deceased  never  declared  it  to  be  her  intention  to  revoke 
them,  or  any  of  them,  nor  mentioned  them,  either  directly  or  indi- 
rectly, at  the  time  of  executing  the  codicil,  dated  the  30th  of  Decem- 
ber, 1823. 

Judgment. 

Sir  John  Nicholl. 

Mrs.  Jane  Greenough,  the  testatrix  in  this  cause,  died  on  the  14th 
of  February  last,  1824 — she  was  a  very  old  lady,  and  had  been  quite 
blind  for  several  years — she  lived  with  her  nephew — they  kept  house 
together.  She  had  been  attended  for  several  years  by  Henry  Martin 
and  Elizabeth  his  wife:  the  husband  had  been  her  butler  twenty-two 
years;  the  wife,  her  own  personal  attendant  twenty-eight  years. 

In  March,  1821,  she  made  her  will: — it  was  prepared  in  a  full  and 
formal  manner  by  her  solicitor,  and  executed  in  duplicate;  one  part  of 
which  was  deposited  with  her  solicitor,  the  other  part  with  Messrs. 
Drummond's  h^r  bankers.  By  this  will  she  left  Martin  and  his  wife, 
each  a  legacy  of  iOOl. ,  and  she  further  bequeathed  to  Mrs.  Martin  an  an- 
nuity of  50/.  for  life.  In  the  month  of  May  following,  the  deceased, 
with  her  own  hand,  wrote  (or  rather  scrawled,  for  it  is  scarcely  legible 
on  account  of  the  deceased's  blindness). a  codicil,  giving  to  Martin  and 
his  wife,  each  200/.  "over  what  had  left  by  my  will."  In  January 
1822,  she  wrote  a  similar  paper,  giving  them  400/.  each,  '<  over  what 
left  by  my  will."  In  December,  1822,  she  wrote  another  similar  paper, 
giving  each  of  them  500/. : — but  in  this  last  paper  there  is  no  mention 
of  her  will.  These  three  papers,  she  sent  to  her  bankers. — In  Decem- 
ber, 1823,  she  sent  for  her  solicitor,  desiring  him  to  bring  her  will  with 
him,  as  she  wished  to  make  a  new  one — he  accordingly  attended  her. 
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and  took  down  her  instruetions  in  respect  to  the  alterations  which  she 
wished  to  make  by  her  new  will.  Among  other  instructions,  she  direc- 
ted legacies  of  1000/.  each  to  Mr.  and  Mrs.  Martin,  and  15/.  to  each  of 
them  for  mourning. 

The  solicitor,  finding  the  alterations  to  be  but  few,  suggested,  that 
they  might  conveniently  be  made  by  a  codicil;  to  which  she  assented. 
The  next  day  the  solicitor  brought  the  codicil  for  execution. 

The  will  and  the  codicil  were  then  read  over  to,  and  the  latter  execut- 
ed by,  the  deceased.  In  the  conclusion  of  the  codicil  she  confirms  the 
will,  except  so  far  as  altered  by  the  codicil.  Now,  the  question  is,  whe- 
ther the  will  and  this  last  codicil  are  alone  to  be  proved;  or  whether 
the  three  intermediate  codicils  also  composed  a  part  of  the  deceased's 
testamentary  dispositions. 

In  a  Court  of  Construction^  where  the  factum  of  the  instrument 
has  been  previously  established  in  the  Court  of  Probate,  the  inquiry  is 
pretty  closely  restricted  to  the  contents  of  the  instrument  itself,  in  or- 
der to  ascertain  the  intentions  of  the  testator.  But  in  the  Court  of  Pro  • 
bate,  the  inquiry  is  not  so  limited :  for  the  intentions  of  the  deceased  as 
to  what  instruments  shall  operate  as,  and  compose,  his  or  her  will,  are 
to  be  there  collected  from  all  the  circumstances  of  the  case  taken  toge- 
ther. 

In  the  present  case,  it  seems  admitted  that  the  second  of  these  codi- 
cils, giving  400/.  to  each  of  the  Martins,  "  over  what  was  left  by  the 
will,"  would,  even  in  a  Court  of  Construction,  be  held  as  a  substitution 
for,  and  not  as  an  addition  to,  the  bequest  by  the  former  codicil  of  200/. 
each.  But  when  the  Court  looks  at  the  regular  progress  of  these  instru- 
ments, it  can  have  very  little  doubt  as  to  what  were  the  real  intentions 
of  the  testatrix  in  respect  of  all  these  codicils.  After  a  very  long  ser- 
vice, when  she  makes  her  will,  she  estimates  the  proper  recompence  to 
each  of  them  at  300/. :  she  soon  after  adds  200/.,  making  this  500/.:  she 
then,  after  some  time,  substitutes  400/.  for  the  200/.  making  the  whole, 
700/. :  near  a  twelve-month  afterwards  she  writes  a  paper,  giving  each 
of  them  500/.  This  again  was  probably  a  substitution  for  the  preced- 
ing codicil,  as  it  would  make  iJie  whole  benefit  to  each  800/.,  and  the 
deceased,  under  her  infirmity  of  blindness,  and  sending  each  of  these 
papers  as  they  were  written,  severally y  to  her  bankers,  might,  very 
probably,  not  be  exact  in  the  formality  of  her  proceedings,  or  aware  of 
the  legaJ  construction  which  these  several  instruments  might  be  exposed 
to.  But  when  she  sent  to  her  solicitor  to  bring  the  duplicate  of  her  will, 
which  was  in  his  possession,  to  her;  and  gave  him  instructions  as  for  an 
entire  new  will;  and  in,  and  by  that  new  will,  intended  to  make  the 
benefit  to  Martin  and  his  wife,  1000/.  each;  I  cannot  bring  my  mind  to 
doubt  that,  upon  this  intended  new  will  being,  at  the  suggestion  of  her 
solicitor,  converted  into  a  codicil,  the  former  will,  and  this  codicil,  were 
clearly  intended  to  convey  the  whole  benefit  which  she  meant  to  give 
to  Mr.  and  Mrs.  Martin;  and  that  she  had  no  intention  whatever  that 
these  intermediate  papers,  written  by  herself,  and  deposited  at  her 
bankers,  should  have  any  operation — the  more  especially  as,  by  this  co- 
dicil, now  regularly  executed,  she  confirms  her  will,  except  as  thereby 
altered,  but  takes  no  notice  of  the  three  codicils  now  propounded.  I 
am  therefore  of  opinion  that  they  do  not  compose  a  part  of  the  de- 
ceased's will,  and  I  must  pronounce  against  their  validity. 
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of  the  three  attesting  witnesses. 


JUBOMENT. 

Sir  John  Nicholl. 

Henry  Landon,  a  liquor  merchant,  died  on  thp  Slst  of  July,  1821, 
leaving  a  widow  and  five  children.  The  will,  which  is  in  contest  in 
this  cause,  bears  date  the  preceding  day;  by  this  will,  he  sives  all  his 
property  to  his  wife  and  children,  equally,  except  his  reia  property, 
which  he  gives  to  his  eldest  son;  and  he  appoints  Mr.  Nettleship  and 
Mr.  Armitage  his  executors,  but  without  any  benefit  He  had  no  real 
property  in  possession:  his  personal  estate  is  insolvent 

Probate  of  this  will  was  taken  by  the  executors  soon  after  the  testa- 
tor's death;  and  they  administered  the  efiects  for  about  eleven  months:-^ 
the  probate  is  then  called  in  by  the  widow;  and  the  executors  are  put 
upon  proof  of  the  will.  What  just  motive  could  exist  for  taking  such 
a  8tq>  in  respect  to  this  insolvent  estate,  it  is  di£EicuIt  to  assign.  The 
executors,  however,  have  propounded  the  will;  and  in  support  of  the 
faetumj  they  have  examined  the  drawer  of  it,  the  three  attesting  wit- 
nesses, and  ue  apothecary  who  attended  the  deceased. 

The  drawer  of  the  will  mentions  a  circumstance,  at  the  outset,  rather 
of  a  startling  kind;  namely,  that  he  was  not  allowed  to  go  up  stairs  to 
the  testator  to  receive  the  instructions,  but,  that  the  instructions  were 
brought  down  to  him  through  the  intervention  of  Armitage,  one  of  the 
executors.  The  witness  explains,  however,  the  reason,  namely,  that  he 
entertained  certain  religious  opinions,  and  occasionally  preached;  and 
that  the  deceased,  bein^  fearful  that  he,  the  witness,  might  think  it  right 
to  urge  his  own  opinions,  declined  a  personal  interview,  as  unwilling, 
at  that  time,  to  be  disturbed  upon  such  a  subject  Another  witnesQ, 
Brown,  was  present,  and  heard  the  deceased  give  the  instructions. 
Besides,  the  executor  who  conveyed  the  instructions  to  the  drawer  of 
the  will,  has  no  benefit  whatever  under  the  will — nay,  he  wa^not  even 
intended  to  be  an  executor:  for  the  deceased,  having  finished  the  dispo- 
sitive part  of  the  instructions,  proposed  to  Brown  to  be  one  of  the  exe- 
cutors with  Nettleship;  and,  it  is  only  upon  Brown's  declining,  that  he 
requests  Armitage  to  be  an  executor,  to  which  Armitage  assents,  and  is 
thereupon  appointed.  Nettleship  was  not  present  at  any  part  of  the 
transaction,  ^ut  further — the  widow,  who  perfectly  well  knew  the 
condition  of  the  testator,  was  actually  a  party  to  the  whole  transaction, 
though  the  will  was  to  her  prejudice,  she  not  taking  her  distributive 
share,  nor  being  even  an  executrix. 

Brown  is  one  of  the  attesting  witnesses-^and  althou|^  he  states 
that  his  memory  is   defective  from   ill  health,  yet  he  appears  to 

Jive  a  fair  and  cautious  account  of  what  passed — ^and  if  he  is  cre- 
ited,  he  fully  proves  capacity  and  volition.     But  the  two  women 
who  have  attested  the  instrument,  describe  the  deceased  as  in  a  state 
of  total  insensibility.     They  are  deposing,  however,  against  their  own 
aet,  and  against  their  own  conduct  at  the  time;  and  what  is  more,  against 
Vol.  II.  87 
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the  whole  conduct  of  the  very  party  who  produces  them  as  witnesses, 
the  widow  herself.  The  deceased's  cellar-many  also,  who  came  into 
the  room  just  after  the  execution,  joins  the  two  women  in  representing 
the  deceased  to  have  been  then  in  a  state  of  incapacity — but  on  an  in- 
terrogatory, he  says,  that  he  "  always  represented  the  deceased  to  two 
persons,  Nettleship  and  Page,  to  have  been  in  an  insensible  state  when 
he  saw  him.''  Now,  these  two  persons,  Nettleship  (not  the  executor) 
and  Page,  who,  on  the  next  day,  and  for  four  months  afterwards,  were 
in  constant  communication  with  this  cellar-man,  being  generally  em- 
ployed in  the  same  warehouse,  positively  depose,  that  he  never  to  them 
represented  the  deceased  as  being  in  a  state  of  insensibility,  or  intimated 
any  thing  of  the  kind — his  credit  is  therefore  materially  shaken. 

The  medical  attendant,  Mr.  Warner,  left  the  deceased  soon  after  twelve 
o'clock  in  the  day  on  which  the  will  was  made;  and  he  deposes,  that  al- 
though he  thought  his  recovery  hopeless,  yet  his  capacity  was  good  at 
that  time. 

Mr.  Warner's  conduct  at  the  time  was  consistent  with  the  opinion  he 
has  now  given — for,  on  going  away  he  recommended,  that  if  the  de- 
ceased had  not  settled  his  affairs  already,  he  had  better  make  his  will. 
This  circumstance  connects  itself  with  what  is  stated  by  the  witness, 
Joseph  Armitage,  who  says,  "that  the  widow  told  him  the  doctor  had 
recommended  the  deceased's  making  his  will,  but  that  she  did  not  think 
him  so  bad  as  the  doctor  did."  Here  then  is  the  widow's  own  declara- 
tion at  the  time,  confirming,  indeed,  her  entire  conduct,  that  the  testa- 
tor was  in  a  sufficient  state  of  testamentary  capacity. 

The  whole  subsequent  conduct  of  the  widow,  and  of  all  other  parties, 
tends  to  confirm  the  validity  of  the  will.  Immediately  on  the  death, 
the  executors  act  in  that  character.  Nettleship,  who  was  not  present 
at  the  making  of  the  will,  as  well  as  Armitage,  who  was  present,  join  in 
all  acts.  They  conduct  the  funeral.  They  buy  mourning  for  the  family. 
They  take  probate  of  the  will.  They  carry  on  the  business.  They  re- 
new the  licence.    They  pay  the  rent     They  meet  the  creditors. 

At  the  meeting  of  the  creditors,  it  was  ascertained  that  the  estate  was 
greatly  insolvent: — it  was  agreed  to  allow  the  widow  three  guineas  and 
a-half  a  week  for  two  months,  and  to  eive  her  the  preference  of  taking 
the  stock  in  trade,  in  case  she  should  nnd  friends  to  assist  her.  Three 
meetings  of  the  creditors  are  held;  when,  at  length,  some  dispute  ari- 
sing, either  between  the  creditors,  or  on  account  of  the  widow's  weekly 
allowance  being  discontinued,  the  widow  is  put  upon  calling  in  question 
the  validity  of  the  will,  and  compelling  the  executors  to  the  proof  of  it 
by  the  present'suit  I  am  of  opinion  that  they  have  proved  it,  and  that 
they  have  been  vexatiously  harassed,  to  their  own  injury,  and  to  the  in- 
jury of  the  other  creditors  of  this  insolvent  estate.  The  widow  in  this 
suit  has  set  up  the  incapacity  of  the  testator,  against  the  whole  tenor  of 
her  own  conduct,  by  which  conduct  she  was,  in  effect^  an  attesting  wit- 
ness to  this  will.  It  is  therefore  the  duty  of  the  Court  not  only  to  pro- 
nounce for  the  validity  of  the  will,  but  to  condemn  the  widow  in  costs 
from  the  time  of  giving  in  her  allegation. 
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CONSISTORY  COURT  OF  LONDON. 

MOLONY  V.  MOLONY.— p.  249. 
(^On  the  Admission  of  an  Allegation.) 

An  allegation  responsive  to  the  libel  in  a  suit  for  restitution  of  conjugal  rights, 
admitted  to  proof— although  the  facts^ pleaded  amounted  to  a  charge  of,  neither 
cruelty,  nbr  adultery,  against  the  party  by  whom  a  sentence  of  restitution  was 
prayed. 

This  was  a  cause  of  restitution  of  conjugal  rights,  promoted  by  ^^  Ed- 
mund Molony,  esq.  of  Woodlands,  in  the  county  of  Dublin,  in  Ireland, 
but  now  at  Downing  Street,  in  the  County  of  Middlesex,"  (so  described 
in  the  citation)  against  Jane  Molony,  of  the  parish  of  St  Mary-le-bone, 
in  the  county  of  Middlesex,  his  lawfiil  wife. 

The  libel  pleaded  the  marriage  of  the  said  Edmund  Molony  to  Jane 
Molony,  then  Jane  Jackson,  widow,  at  Dunmore,  in  the  county  of  Gal- 
way,  in  Ireland,  on  the  18^  of  March,  1817,  and  their  cohabitation  at 
Woodlands,  till  July,  1819;  and,  subsequently,  in  London,  until  the 
month  of  November,  1820;  when  it  was  pleaded,  that  ^^  the  said  Edmund 
Molony  was  obliged,  by  important  and  necessary  business,  to  return  to 
Ireland;  but  that  the  said  Jane  Molony  declined  to  accompany  him: 
upon  which  he  proceeded  thither  alone,  and  left  her  residing  in  his  house. 
No.  17,  in  Crawford  Street,  Portman  Square" — that  the  said  Edmund 
MoloEny,  <<  was  detained  by  his  said  business  for  a  considerable  time  in 
Ireland;"  and  that  '^sometime  in  or  about  the  months  of  May  or  June, 
18i31,  the  said  Jane  Molony  quitted  his  said  house  in  Crawford  Street; 
and,  from  that  time,  concealed  the  place  of  her  residence  from  the  said 
Edmund  Molony" — that  in  the  spring  of  1823,  the  said  Edmund  Mo- 
lony, by  means  of  his  friends,  ^<  discovered  the  residence  of  the  said  Jane 
Molony,"  and  came  to  London  in  the  month  of  May  in  that  year;  and 
that  J  since  discovering  the  residence  of  his  said  wife,  the  said  Edmund 
Molony  had,  many  times,  by  himself,  and  his  friends,  required  and  in- 
treated  the  said  Jane  Molony  to  live  and  cohabit  with  him;  with  which 
request  and  intreaty  she,  the  said  Jane  Molony,  had  refused,  and  still 
refiised,  to  comply,  without  any  just  cause.  And  the  libel  concluded, 
by  prating,  that  ^^  the  said  Jane  Molony  might  be  conopelled  by  the 
sentence  of  the  Court,  to  live  and  cohabit  with  the  said  Edmund  Mo- 
lony, to  treat  him  with  matrimonial  affection;  and  to  render  him  conju- 
gal rights." 

To  this  it  was  pleaded,  fesponsively^  on  the  part  of  the  wife,  in  sub- 
stance, as  follows,  (a) 

1.  That  at  the  time  of  the  marriage  of  the  parties  as  pleaded  in  the 
libel,  Jane  Molony,  then  Jane  Jackson,  widow,  was  entiUed,  under  the 
will  of  her  late  husband,  to  an  annuity  of  800/.  for  life^;  and  was  pos- 

(a)  This,  it  should  be  stated,  however,  is  the  substance  of  the  allegation,  aa  r«- 
formcd  under  the  direction  of  the  Court — a  reform  effected  by  striking  out  some 
parts  of  the  allegation,  in  its  original  state,  objected  to,  as  irrelevant  and  so 
deemed  by  the  Court;  and  by  introducing  the  substantive  averment  in  the  6th 
article,  as  to  the  plaintiff's  u&ual  place  of  abode,  and  fixed  permanent  domicily 
^'-     in  Irehind  only* 
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aessed  of  jewels  and  other  articles  of  personal  property,  valued  at  be- 
tween 4000  and  5000/. :  and  fhaif  in  virtue  of  her  marriage  settlement, 
this  annuity  of  800/.  was  secured  to  the  wife  for  her  own  sole  and  se- 
parate use;  and  the  husband  became  entitled  to  her  other  property,  of 
what  nature  soever. 

2.  3.  7%aty  from  and  after  the  marriage  of  the  ]^aitiea,  they  cohabited 
at  Woodlands  for  upwards  of  two  years,  and  until  the  mondi  of  June, 
1819;  when,  Mrs.  Molony  having  become  nearly  blind,  in  consequence 
of  cataracts  that  had  formed  in  her  eyes,  came  to  London,  accompanied 
by  her  husband,  to  consult  Mr.  Alexander.  TTiat,  on  Mr.  and  Mrs. 
Molony's  arrival  in  London,  they  took  up  their  residence  at  a  furnished 
house  in  Crawford  Street;  where  they  also  cohabited,  until  Mr.  Molony's 
departure  for  Ireland,  in  November,  1821.  ThcU  Mrs.  Molony  did  notf 
on  that  occasion,  decline  or  refuse  to  accompany  her  said  husband,  as 
pleaded  in  the  libel:  but  that  Mr.  Molony,  without  apprising  his  wife 
either  then,  or  previously,  of  any  such  intention,  left  his  house  in  Craw«> 
ford  Street,  on  the  evening  of  the  19th  of  November  in  that  year,  and 
immediately  proceeded  to  Ireland;  where  he  continued  till  May  or  June, 
1820. 

4.  That  Mrs.  Molony  neither  quitted  the  house  in  Crawford  Street, 
voluntarily;  nor  concealed  ft*om  Mr.  Molony  her  subsequent  places  of 
abode,  as  pleaded  in  the  libel— on  the  contrary,  that  she  continued  in 
Crawford  Street  till  the  month  of  June,  1821,  when  she  was  compelled 
to  quit  it  in  consequence  of  an  execution  put  into  the  house  by  the  land* 
lord  for  rent  in  arrear;  under  which  execution,  her  whole  property,  ex* 
cept  her  wearing  apparel,  was  seized  and  removed-— /Aa^  payment  of 
the  wife's  separate  income  had  been  stopt,  in  this  interval,  in  consequence 
of  proceedings  [a  bill  filed,  and  injunctions  had,]  instituted  by  the  hu8« 
band,  in  Chancery,  against  the  wife  and  her  trustees,  towards  the  dose 
of  thei  year  1820 — that  on  so  quitting  Crawford  Street,  Mrs.  Molony 
removed  to  lodgings,  first  in  George  Street,  and  afterwards,  viz.  in  August, 
1822,  in  Charles  Street,  Manchester  Square-*and  that  Mr.  Molony  was 
acquainted,  fh>m  the  first,  with  such  his  wife's  changes,  and  places,  of  re- 
sidence. 

5.  That  from  November,  1820,  Mr.  Molony  neither  saw,  nor  com* 
municated  with,  (nor  in  anv  manner  contributed  to  themaintenaneeand 
support  of)  his  said  wife,  till  the  month  of  June,  1823;  when,  beinjjeom* 

Selled  to  eome  to  this  country  in  order  to  give  evidence  in  a  siiit  then 
epending  in  the  House  of  Lords,  he  did,  upon  arriving  inXion^n,  call 
upon  his  said  wife,  in  Charles  Street 

6.  Thai  llie  usual  place  of  abode  of  the  said  Edmund  Molony  was, 
and  had  long  been,  at  Woodlands  in  Ireland:  and  that  he,  the  said  Ed- 
mund Molony,  had  not  any  fixed  place  of  residence  in  this  country. 

7.  That  the  said  Jane  Molony,  from  1819,  down  to  the  present  time^ 
had  been  in  very  delicate  health;  and  had  been  confined  to  h^  hoUse, 
and  to  her  room  principally,  from  August,  1822 — and  /te#  the  said  Jane 
Molony  was,  in  the  opinion  of  her  medical  attendants,  incapable  of  re^ 
moving  to  Ireland,  or  undertaking  any  considerable  journey,  without 
imminent  danger  to  her  health. 

The  ADMISSION  of  this  allegation  was  opposed  by  counsel,  as  not 
setting  up  any  case  which,  however  proved,  would  justify  the  Court,  in 
declining  to  pronounce  the  sentence  prayed  by  the  husband,  on  proof, 
in  substance,  of  his  libel.  They  relied,  of  course,  on  the  commonly  re- 
ceived maxim,  departed  from,  as  they  maintained,  in  no  single  instance; 
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ihai  ^  iaets  pleadable  in  bar  to  a  suit  for  restitution  are  such  only,  as, 
upon  proofs  will  entitle  the  party  who  pleads  them  to  a  sentence  of  se- 
paratiofif  such  sentence  being  prayed, '^(a)  Nor  could  it  be  inferred^ 
as  they  contended,  either  from  the  description  of  the  husband  in  the  ci- 
tation, as  from  his  now  alleged  sole  domicil  in  Ireland^  that  it  was  the 
object  of  this  suit  to  compel  his  wife  to  return  to,  and  cohabit  with  him 
in,  that  country.     But, 

The  Court 

Ovor-ruled  these  objections — as  not  choosing,  at  preseni,  to  decide 
that  the  facts  pleaded  were  wholly  irrelevant — especially,  the  wife's 
state  of  health,  and  the  husband's  sole  domicil  in  Ireland,  cls  pleaded. 
Consequently,  it  admitted  the  wife's  allegation  to  proof — but  without 
pledging  itself  to  the  effect  of  the  facts  pleaded  as  a  bar,  either  wholly 
or  in  part,  to  the  sentence  prayed,  on  behalf  of  the  husband,  in  the  libel, 
at  the  final  hearing  of  the  cause. 

(a)  Vide  the  case  of  Barlee  v.  Barlee^  antCf  p.  121. 


BAIN  V.  BAIN.— p.  253. 

Alimooy  fiendente  iUe,  is  to  be  computed  from  the  return  only,  and  not  from  the 
iMue,  of  the  citation,  even  though  considerably  prior  to  the  return— mnless,  pos- 
Mbly,  under  Mfiecial  circumstances. 

Im  this,  which  was  a  suit  instituted  by  the  husbaud  against  the  wife 
for  a  separation  ^  mensd  et  thorOy  by  reason  of  adultery,  the  Court, 
upon  this  day,  allotted  alimony  to  the  wife,  pendente  lite,  at  the  rate 
of  300/.  per  annum.  It  was  then  prayed,  on  behalf  of  the  wife,  that 
the  Court  would  direct  it  to  be  computed  from  the  issuer  and  not  from 
the  return,  of  the  citation,  an  interval  of  between  three  and  four 
months:(a)  otherwise,  it  was  said,  the  alimony,  pendente  lite,  for  the 
first  year,  is  in  effect,  allotted,  at  the  rate  of  200/.  and  not  that  of  300/. 

E)r  annum,  the  proportional  allotment,  as  with  reference  to  the  husband's 
culties.     But, 
The  Court  / 

Saw  nothing  special  in  the  case  to  induce  it  to  depart  from  its  usual 
practice  of  allotting  alimony  from  the  return  only  of  the  citation;  and 
decreed  accordingly. 

(a)  The  citation  was  served  on  the  26th  of  July,  [1823]  but,  owing  to  there  be- 
ing no  intermediate  Court  day,  it  would  not  be  returned  till  after  the  long  vaca- 
tion, in  November. 


SMYTH  V.  SMYTH.— p.  254. 

It  is  incompetent  to  the  Court,  under  any  circumstances,  to  make  a  formal  allot- 
ment to  the  wife  of  any  sum,  in  the  nature  even,  or  as  cm  account,  of  alimony; 
until  Si /act  of  marriage,  at  least,  is  either  proved  against,  or  admitted  by,  the 
husband. 

This  also  was  a  cause  similar  to  that  of  Bain  v.  Bain^  instituted^  how- 
ever,  by  the  wife  against  the  husband. 
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The  libel  on  this  day  was  admitted  as  rt^ormed;  and  the  proctor  for 
the  wife  now  prayed  that  the  Court  would  allot  a  sum  to  the  wife,  as  on 
account,  or  in  the  nature  of  alimony — this  being  the  Court  day  imme- 
diately preceding  a  long  vacation.     But, 

The  Court 

Said,  that  it  was  incompetent  to  it,  in  point  of  formy  to  make  any 
allotment  to  the  wife,  of  the  nature  prayed — ^there  not  only  being  no 
constat  of  the  husband's  faculties;  but  a  marriage,  de  facto  even,  though 
pleaded  against,  being  neither  proved,  nor  confessed  by  the  husband. 
It  recommended,  however,  that,  in  effect,  the  wife  should  be  alimented 
proportionably  to  the  husband's  means — during  the  long  vacation,  inti- 
mating, that  it  should  take  this  into  the  account  when,  m  the  progress 
of  the  suit,  9\\mony  pendente  lite,  came  to  be  regularly  allotted,  if  its 
recommendation  were  not  complied  with. 


STEEVEN  and  HOLLAH  v.  The  RECTOR,  PARISHIONERS, 
and  INHABITANTS  of  the  Parish  of  ST.  MARTIN  ORGARS,  in 
special,  and  all  others  in  general. — p.  255. 

("On  Motion. J 


An  application  for  a  faculty  to  take  down  a  church  (so  styled),  in  effect,  acceded 
to,  bv  the  Court;  under  the  peculiar  circumstances,  verified  on  behalf  of  the 
applicants,  of  the  building  being  in  a  state  of  dilapidation;  and  there  being  no 
per&on,  or  persons,  compellable  by  law  to  restore  and  uphold  it* 


HIGH  COUftT  OF  DELEGATES. 

BRISCO  V.  BRISCO.— p.  259. 

Adultery  committed  by  either  party  (husband  or  wife),  at  any  time  BiroBi  aen- 
tence,  will  bar  a  sentence  of  separation,  at  the  suit  of  the  other  party;  or  will 
compel  the  Court  to  dismiss  3o/A  parties,  adultery  being  mutually,  or  recipro- 
cally, charged  in  the  cause :  and  Courts  xvst  permit  either  of  such  parties  to 
filead  adultery  against  the  other,  in  aay  stage  of  such  a  canse,  whether  before 
or  after  publication,  and  how  long  soever  this  may  have  passed,  or  the  cause 
may  have  been  depending,  it  being  certified  to  have  been  pleaded  within  a  rea< 
sonable  time  after  coming  to  the  proponent's  knowledge. 

This  cause  commenced  in  the  Consistory  Court  of  London;  and  was 
brought  by  Dame  Sarah  Brisco  against  her  husband  Sir  Wastel  Brisco, 
Baronet,  for  a  divorce,  by  reason  of  cruelty  and  adultery. 

The  following  is  an  abstract  of  such  of  the  proceedings  in  the  cause, 
as  require  to  be  stated  with  reference  to  .the  question  before  the  Court 

The  citation  was  returned  on  the  first  session  of  Hilary  Term,  1814; 
and  a  libel,  brought  in  in  the  same  term,  was  admitted  to  proof,  without 
opposition,  on  the  fourth  session  of  Easter  Term  in  that  year. 

In  the  month  of  April,  1815,  an  allegation,  responsive  to  the  libel, 
was  brought  in  on  the  part  of  Sir  Wastel  Brisco;  and  was  admitted,  as 
reformed,  having  been  opposed  in  its  original  state,  on  the  first  session 
of  the  following  Trinity  Term. 


2  AddamS;  259.  295 

In  the  month  of  May^  181 6,  a  rejoinder,  or  second  plea,  was  filed  on 
behalf  of  Lady  Brisco,  and  was  admitted  to  proof,  without  opposition, 
as  the  libel  had  been,  on  the  first  session  of  Trinity  Term  in  that  year. 

Publication  of  the  evidence  taken  upon  these  several  pleas  passed  in 
the  Consistory  Court  of  London  on  the  20th  of  May,  1817.  And  on 
the  first  session  of  Hilary  Term,  1818,  both  proctors  asserted  allegations^ 
exceptive  to  the  testimony  of  witnesses. 

Such  exceptive  allegation  on  the  part  of  Sir  Wastel  Brisco  was  argued 
on  the  third  session,  and  was  admitted  on  the  fourth  session,  of  that  same 
Hilary  Term.  The  admissibility  of  an  exceptive  allegation  ofifered  on 
behalf  of  Lady  Brisco,  was  debated  on  the  second  session  of  the  follow- 
ing (Easter,)  Term,  when  the  Judge  of  the  Consistory  Court,  directing 
certain  articles  of  that  allegation  to  be  reformed,  and,  especiallv,  re- 
fusing to  admit  to  proof,  or  wholly  rejecting,  the  5th,  the  8th,  the  9th, 
and  the  12th  articles  of  the  allegation,  the  proctor  for  Lady  Brisco  ap- 
pealed to  the  Court  of  Arches. 

In  the  Court  of  Arches,  the  Judge  was  pleased,  on  the  fourth  session 
of  Easter  Term,  1819,  to  allot  the  same  sum  to  Lady  Brisco  for  alimo- 
ny pendente  lite^  being  the  sum  of  200/.  per  annum,  as  had  been  allot- 
ted to  her  by  the  Judge  of  the  Court  below.  But  having,  at  the  same 
time,  ordered  or  decreed,  that  such  alimony  should  be  computed  from 
the  date  of  the  sentence  appealed  from,  and  not  merely  from  the  return 
of  the  inhibition,  as  prayed  by  Sir  Wastel  Brisco,  an  appeal  on  the  part 
of  Sir  Wastel  Brisco  was  lodged,  from  that  order  or  decree,  to  the  High 
Court  of  Delegates. 

On  the  15th  of  February,  1820,  the  cause  on  the  appeal  as  to  this 
grievance  came  before  the  High  Court  of  Delegates  {the  whole  commis- 
wm);  when  the  Judges  pronounced  against  the  appeal,  and  affirmed 
the  order  appealed  from:  but  (at  the  prayer  of  both  proctors)  they  re- 
tained the  principal  cause  (3  Phill.  106,)  and  therein  decreed  a  monition 
against  Sir  Wastel  Brisco  for  the  payment  of  certain  costs,  and  the  ali- 
mony/Aen  due.  And  on  the  second  session  of  Easter  Term,  1820,  Sir 
Wastel  Brisco  was  pronounced  in  contempt,  and  directed  to  be  signi- 
fied, by  the  Court  of  Condelegates,  for  not  having  obeyed  that  monition^ 
duly  and  personally  served  upon  him. 

On  the  third  session  of  Michaelmas  Term,  1822(a),  Sir  Wastel  Brisco 
was  absolved  from  his  contumapy  by  the  Court  of  Condelegates,  on  pay- 
ment of  the  costs  and  alimony,  for  non-payment  of  which  he  had  been 
pronounced  in  contempt,  and  taking  the  usual  oath;  upon  which,  the 
cause,  as  to  the  appeal  from  the  rejection,  &c.  of  certain  parts  of  Lady 
Brisco's  exceptive  allegation  by  the  Consistory  Court  of  London,  was 
proc||ded  in,  and  the  same  came  on  for  hearing,  before  the  whole  cofn^ 
misstony  on  the  19th  of  June,  1823;  when  the  Judges  admitted  the  8th, 
9th,  and  12th  articles  of  that  allegation,  which  had  been  rejected  by 
the  Judge  of  the  Consistory  Court,  as  also  the  5th  article,  with  a  slight 
reformation. 

On  the  by-day  after  Michaelmas  Term,  1823,  the  Court  of  Condele- 
gates decreed  publication  of  the  evidence  upon  these  exceptive  allega- 
tions; when,  on  the  same  day,  the  proctor  for  Lady  Brisco  asserted,  and 
prayed  leave  to  bring  in  a  further  allegation^  on  the  part  of  her  Lady- 

(a)  Sir  Wastel  Brisco  was  understood  to  have  been  abroad  daring  the  greater 
part  of  this  interval,  to  avoid  an  attachment  under  the  H^ificavU, 
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«hip>  in  the  principal  cauae.  Th6  Court  of  Condelegates  declining,  as 
upon  itfl  own  responsibility,  to  receive  that  further  allegation  in  this  late 
stage  of  the  proceedings,  tiie  proctor  then  prayed  to  be  heard^  as  to 
this,  upon  his  petition(a),  before  the  whole  commission;  and  that  prayer 
was  referred  by  the  Court  of  Condelegates  to,  and  now  came  before  the 
whole  commission^  as  at  the  final  hearing  of  the  cause;  when  the  pnH>- 
tors  of  the  several  parties  concurred  in  praying  a  sentence  of  separation; 
the  proctor  for  Laidy  Brisco,  by  reason  of  the  cruelty  and  adultery  of 
Sir  Wastel  Brisco — the  proctor  for  Sir  Wastel  Brisco  by  reason  of  adul- 
tery committed  by  Lady  Brisco — the  proctor  for  Lady  Brisco  however, 
also  praying,  that  the  Judges  would  first  rescind  the  conclusion  of  the 
cause  in  order  to  receive  the  allegation  aforesaid,  and  admit  the  same  to 
proof,  before  proceeding  to  the  hearing  of  the  principal  cause;  in  the 
event  only  of  which  prayer  being  rejected,  Ae  prayed  it  to  pronounce 
to  the  effect  before  stated. 

Ttie  allegation  so  brought  in,  in  the  principal  cause  on  the  pari 
of  Lady  Brisco,  in  substance  pleaded,  the  commission  of  adultery  b^ 
Sir  Wastel  Brisco,  with  a  person  named  Sarah  Stow,  a  servant,  in  bis 
family,  with  whom,  it  pleaded,  that  he  went  to  reside  in  furnished  lodg- 
ings at  a  house  situate  in  Upper  Norton  Street,  in  the  parish  of  Mary- 
le-Done,  in  the  month  of  February,  1821:  that  they  continued  to  live 
and  reside  there,  passing  as  husband  and  wife,  till  the  latter  end  of  March, 
in  the  same  year:  and  that,  after  leaving  the  said  lodginn,  they,  the 
«dd  Sir  Wastel  Brisco,  and  Sarah  Stow,  went  to  Crofton  Hall,  the  seat 
of  Sir  Wastel  Brisco  in  Cumberland,  where  an  adulterous  intercourse 
(alleged  still  to  subsist)  was  kept  up,  and  carried  on,  between  the  9aid 

(parties;  in  consequence  of  which  she,  the  said  Sarah  Stow,  had  been  de- 
ivered  of  two  children,  the  one  in  September,  1822,  and  the  other  in 
September,  1823,  begotten  upon  her  body,  by  the  said  Sir  Wastel  Brisco. 
This  allegation  was  accompanied  with  an  a£Eldavit,  made  by  Lady  Brisco, 
to  the  effect,  that  the  several  facts  and  circumstances  pleaded  in  the  al* 
legation  did  not  come  to  her  Ladyship's  knowledge  till  the  month  of 
August,  1623,  lon^  after  the  20th  of  May,  1817,  when  publication  of 
the  evidence  taken  in  the  cause  passed  in  the  Consistory  Court  of  London. 
In  opposition  to  the  beception  of  this  further  allegation  in  the 
principal  cause,  on  the  part  of  Lady  Brisco,  (the  preliminary  question), 
it  was  not  attempted  to  oe  maintained,  by  the  counsel  for  Sir  Wastel 
Brisco,  that  the  allegation  ought  not  to  be  received  upon  general  con- 
siderations, and  viewed  as  with  reference  to  general  principles:  but, 
they  contended,  that  this  being  a  suit  unique,  and  sui  ^enem  asitwere, 
with  respect  to  the  length  of  time  consumed,  and  the  number  of  wit- 
nesses examined,  in  it,  Sie  Court,  in  its  discretion,  ought  not  to  ujpcind 
4he  conclusion  of  the  cause  in  this  last  stage  of  it,  and  I^  so  doin^  p^^ 
mit  her  Ladyship,  in  effect,  to  set  up  a  new  case,  nearly  seven  years 
«fter  publication  of  the  principal  evidence  taken  in  the  cause,  and  founded 
upon  delinquency  of  the  husband,  admitting  it  to  be,  even  laid  in  the 
allegation  to  have  occurred,  more  than  seven  years  qfier  the  return  of 
the  citation. 

On  the  part  qf  Lady  Brisco,  it  was  contended,  on  the  other  hand, 


(a)  Ko  petition,  in  fact,  was  entered  into,  the  question  being  determined,  as 
«poa  a  mere  motion,  at  the  (intended)  hearing  of  the  cause,  becyiatl^pp.  997, 
398. 
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that  theae  circumstances  were  not  of  a  nature  at  all  to  affect  the  {reneral 
principje(a]  upon  which  the  allegation  was,  confessedly,  receivable;  or 
to  prevent  its  application  to  the  individual  case;  that  the  husband's  de- 
linquency, at  any  time  prior  to  sentence,  would  bar  his  claim  to  a  legal 
separation  on  account  of  his  wife's  adultery;  as  also,  would  entitle  Uie 
w\fe  (adultery,  as  in  this  instance,  being  mutually  or  reciprocally  charged) 
to  a  sentence  of  separation  on  account  of  the  httsbaruPs  adultery,  in  the 
event  of  the  charge  against  her  not  being  proved.    Consequently,  tlley 

(a)  **  Quando  ante  Divortii  Sententiam  contingit  Innocentjs  lapsus,  constat  inter 
omneg  doctores  teneri  hunc  ad  conjugem  dimissam — ^immo  post  sententiam  ;*'  he 
afterwards  says  *<  satis  probabiliter  decent  multi."  [Lib.  x.  Disp.  x«  No.  S4.] 
And  so,  as  to  this  last  particular  (for  the  first  appears  to  admit  of  no  question,) 
Ayliffe  asserts  [Parer.  226.]  that  <<if  the  husband  himself  shall,  aftxr  such  di- 
vorce (namely,  for  the  wife's  adultery)  commit  fornication,  the  marriage  shall  be 
restored,  on  tne  score  of  his  lewdness,  and  the  husband,  for  a  fiunMtnent,  shall 
be  obliged  to  receive  his  wife  again."  By  this  however  it  is  not  to  be  understood, 
that  the  <*  lapsus  innocentis  fiost  divortium,"  places  the  other  party  in  a  condi- 
tion to  charge,  or  object,  that  delinquency,  in  the  first  instance,  m  order  to  make 
it  the  foundation  of  a  prayer  for  "  restitution  of  conjugal  rights.*'  This  is  to  be 
inferred  from  the  terms  made  use  of  by  Ayliffe,  ^for  a  punishment,"  &c.  and 
froni  the  following  passage  in  Sanchez,  upon  whom  Ayliffe  firobably  found  him« 
self  in  this  dictum;  although  neither  that  of  Sanchez,  nor  any  other  authority  is, 
txhrcBHly^  vouched  for  it. 

riie  fourth  opinion  upon  this  subject,  says  Sanchez — ^**Quarta  sententia  (cui 
adhsereo  tanquam  probabiliori)  assent  nullam  actionem  acquiri  conjugi  adultero 
ttt  repetat  innocentem,  ^ui,y^o«/  divortii  sententiam  adulteratusest;  atque  ita  ea  d«- 
licta  minimi  compensan :  integrum  tamen  essejudiciiut  eosconciliet,ex  officio  suo 
iUos  cogens,  quo  fomicationis  periculo  consulatur.  Prob^  prior  pars,  nimirum  non 
dari  actionem:  Imo,  quia,  semel  bene  diffinitum  minimi  retractandum  est:  Secundd, 
quia  servitus,  semel  amissa,  non  renascitur :  Servitus  autem  innocentis  conjugis 
amittitur,  lata  sententia  divortii :  Terti6,  quia  licet  adulterii  exceptio  per  simile 
adulterium  extinguatur;  at  exceptio  rei  judicata,  qu»  obstat  pnori  conjugi  re- 
]>etenti,  minimi  aboletur  per  crimen  pOBt  sententiam  admissum :  Quartd,  quia 
divortii  sententia  absolvit  innocentem  a  debito  conjugalis  societatis ;  dissolviturgue 
contractum  matrimonii  quoad  jus  thori,  et  habitationis,  manente  vinculo :  quare 
innocens,  postea  fomicans,  reus  erit  adulterii  in  ordine  ad  Deum  ob  vinculum  ma* 
trimonii  perseverans;  non  tamen  peccabit  adversus  conjugem  dimissum,  nee  illi 
injuriam  inferet,  utpote  qui  jure  in  illius  corpus  destiturus  erat  per  sententiam, 
&C."  This,  he  says,  however,  is  only  to  be  understood  "quando  sententia  ilia 
divortii  transiit  in  rem  judicatam,  eo  quod  decennium  appellation!  concessum  sit 
traDsactum,  vel  si  fuerint  tres  sen  ten  tie  latse.  Nam  si  id  non  ita  se  habeat,  pe- 
rinde  reputandum  est  ac  si  sententia  non  pra&cessisset  adulterium  posterius :  quia 
virtus  sententiap  est  suspensa." 

"  Debet  autem,"  he  goes  on  to  observe,  "judex  ex  officio,  licet  alter  conjux 
minime  petat,  hos  conjuges  reconciliare.  Quia  Praelatus,  ut  pastor  anlmarum, 
tenetur  periculis  incontinentis  occurrere.  Hoc  autem  intelligendum  non  est  re- 
gulariter :  sed  solum  quando  manifestum  est,  periculum  conjugum,  et  aliorum 
scandalum.  Sic  Sotus.  Bart.  ^  Ledesma,  et  alii.  Imo  Sotus  et  Bart.  4  Ledesma 
recte  dicunt  minimi  teneri  judicem  uti  medio  tarn  rigido,  nisi  conjux  ille  prius  in- 
nocens perditissime  viveret,  magnum,  suis  adulteriU  scandalum  generans.  A^ 
S>S8e;  compellerc,  in  pcenam,  ob  ejus  conjugis  scandalum. '^  See  Sanchez, lib.  x« 
bp.'x.  No,  30,  31.  per  tot, 

Thb  note  has  been  extended,  in  consequence  of  a  doubt  expressed  m  a  late 
work  (suggested,  in  part,  by  something  reported  to  have  recently  fallen  from  a 
learned  judge)  whether  the  doctrine  of  <*  compensation"  might  not  possibly  apply 
to  the  extent  of  entitling  either  party,  a  wife  or  a  husband,  divorced  for  adultery 
from  the  other  party,  to  be  restored  to  his,  or  her,  conjugal  rights,  on  proof  of 
aioiilAr  delinquency  in  that  other  party,  even  though,  itself,  not  occurring  till 
▲VTKa  such  sentence  of  divorce.  See  Mr.  Poynter's  "  Law  of  Marriage  and  Di- 
vorce" (p.  225,  '^d  ed.  1824);  where  the  various  points  connected  with  those  tub- 
jecU  are  neatly  arranged,  and  are  stated,  in  the  main,  with  great  accuracy. 
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insisted,  that  facts  of  the  nature  of  those  now  pleaded,  were  strictly 
pleadable  in  such  a  cause  at  any  time  prior  to  a  sentence;  being  also,  as 
sworn  in  this  instance,  noviter  preventa^  or  facts  that  had  recently 
come  to  the  proponent's  knowledge:  so  that  the  allegation  before  the 
Court,  at  however  late  a  period  of  the  cause  oflered,  ought  to  be  received. 
The  Court,  on  deliberation,  inclining  to  this  view  of  the  subject;  and, 
thsi  this  was  not  a  case  in  which  it  was  at  liberty  to  exercise  any  such 
discretion,  with  respect  to  rescinding  the  conclusion  of  the  cause,  &c. 
as  tlftit  with  which  Sir  Wastel  Brisco's  counsel  had  sought  to  invest  it, 
finally  pronounced  for  rcccmn^  the  allegation;  and  it  was  afterwards, 
on  the  same  day,  without  further  opposition  from  Sir  Wastel  Brisco's 
counsel,  admitted  to  proof , 


MICHAELMAS  TERM 


ARCHES  COURT  OF  CANTERBURY, 

DURANT  v.  DURANT.— p,  267. 
(On  Petition,) 


When  the  Court  is  prayed  to  rescind  the  conclusion  of  a  cause,  in  oi^der  to  fresh 
matter  being  pleaded,  it  always  requires  to  be  satisfied,  both  that  the  party 
praying  it  is  in  no  laches,  and  that  the  measure  prayed  is  one  essential  to  the 
ends  of  justice-^It  always  further  requires  that  some  tfiecial  ground  be  laid 
(as  that  of  such  fresh  matter  having  newly  come  to  the  party's  knowledge,  or 
as  the  case  may  be)  to  found  the  prayer. 

This  was  a  cause  of  divorce,  by  reason  of  adultery,  brought  by  the 
wife  against  the  husband,  (a)  The  present  question  respected  an  appli- 
cation made  to  the  Court,  on  the  part  of  the  husband,  by  act  on  petition, 
to  rescind  the  conclusion  of  the  cause:  in  order  to  receive  an  allegation 
not  filed  in  due  time,  that  is,  before  the  cause  was  concluded^  exceptive 
to  the  testimony  of  certain  witnesses  examined  upon  the  wife's  libel. 

Judgment. 

Sir  John  Nicholl. 

In  deciding  upon  this  petition,  I  must  be  understood  to  confine  my- 
self to  the  matter  of  the  petition — for  I  have  not  thought  it  my  duty,  in 
order  to  this,  to  peruse  and  consider  all  the  evidence,  (the  depositions 
of  forty-four  witnesses) (i)  and  all  the  pleadings,  in  the  principal  cause. 
The  petition  must  stand  upon  its  own  statements — together,  indeed,  with 
what  of  the  principal  cause  has  been  brought,  o£5cially,  to  the  notice  of 
the  Court,  in  former  stages  of  it 

The  proceedings  have,  throughout,  I  must  say,  the  same  general  com- 


i: 


a)  See  ante,  p.  43. 

S)  Twenty-three  on  the  Libel,  and  twenty-one  on  the  Allegation  of  Faculties. 
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plexion.  The  cause,  throughout,  has  an  appearance  of  great  and  studied 
delay  in  one  of  the  parties.  It  is  a  charge,  brought  by  the  wife  against 
the  husband,  of  adultery — which,  whether  well  or  ill  founded,  ought  at 
once  to  have  been  fairly  met  The  suit,  however,  has  existed  nearly 
five  years;  during  the  last  four,  at  least,  of  which  it  has  been  adversely 
contested,  without  any  decision  either  as  to  the  principal  point,  or  even 
as  to  the  matter  of  alimony:  so  that  the  wife  has  merely  obtained,  from 
time  to  time,  and  with  difficulty,  small  pittances  on  account  of  alimony^ 
instead  of  being  in  possession  of  stated  alimony  during  this  long  intervsJ, 
to  which  she  was  justly  entitled.  On  the  second  session  of  Hilary  Term, 
1823,  nearly  two  years  ago,  the  Court  concluded  the  principal  cause, 
and  assigned  it  for  informations  and  sentence  on  the  next  Court  day;  re- 
jecting an  application,  made  by  the  husband's  proctor,  to  allow  further 
time  to  bring  in  an  exceptive  allegation  to  certain  witnesses  examined 
on  the  wife's  libel — an  application  founded  merely  upon  verbal  state- 
ments made  by  the  proctor,  and  unsupported  by  any  affidavit  From 
this,  an  appeal  was  lodged,  at  once,  to  the  Court  of  Delegates;  who,  in 
Trinity  Term,  1823,  affirmed  the  order  of  this  Court,  and  remitted  the 
cause — in  which,  however,  when  the  Court  was  about  to  proceed,  "  ac- 
cording to  the  tenor  of  former  acts''  namely,  to  a  hearing,  it  was  again 
stopped  by  the  present  petition^  praying,  ^Aa^  it  would  rescind  the  con- 
clusion of  the  cause,  and  allow  time  for  giving  in  an  exceptive  allega- 
tion— a  prayer  which,  as  I  have  just  said,  it  has  once  already  rejected, 
when  moved  to  grant  it  (at  that  time,  to  be  sure,  on  verbal  statements 
merely)  by  the  defendant's  proctor. 

Applications  of  this  nature,  for  obvious  reasons,  are  seldom  acceded 
to  by  the  Court;  though,  undoubtedly,  it  is  competent  to  the  Court  to 
accede  to  them.  But  in  order  to  this  it  ought  at  least,  I  think,  inde- 
pendent of  any  special  ground  laid,  first  to  oe  satisfied,  both  that  the 
measure  prayed  is  one  essential  to  the  ends  of  justice;  and  that  the  ne- 
cessity for  praying  it  has  resulted  from  no  laches  on  his  part  in  whose 
behalf  it  is  prayed.  In  the  absence  of  either,  a  fortiori  of  both,  those 
requisites,  the  Court  is  bound  to  reject  such  a  prayer,  if  for  that  reason, 
or  for  those  reasons,  only—- especially  in  a  case,  the  proceedings  in 
which  justify  a  suspicion,  that  the  measure  itself  may  be  one,  of  several, 
contrivances,  to  protract  and  impede  the  decision  of  the  principal  cause. 

The  special  ground  laid,  in  siddition  to  those  genend  ones  already 
suggested,  for  an  application  to  rescind  the  conclusion  of  a  cause  in  or- 
der to  permit  fresh  matter  to  be  pleaded,  ordinarily  is,  that  certain  ma- 
terial facts  are  ^^  novita  prevent a,^^  newly  come,  to  the  knowledge  of 
the  applicant.  No  such  ground  is  laid  in  support  of  this  prayer— on 
the  contrary,  the  special  ground  is  one  of  such  a  nature  as  to  suggest 
serious  doubts  whether,  under  any  circumstances,  the  Court  would  be 
justified  in  attaching  any  weight  to  it  in  support  of  such  a  prayer.  No 
*^new  facts^^  are  even  alleged  to  have  come  to  the  knowledge  of  the 
defendant  in  this  cause.  He  has  endeavoured,  however,  both  to  relieve 
himself  from  any  charge  of  laches^  and  to  satisfy  the  Covut  that  the 
measure  prayed  is  one  really  essential  to  a  due  decision  upon  the  merits 
of  the  cause— with  what  success  I  proceed  to  consider;  in  doine  which, 
that  special  ground  laid  for  sustaining  the  prayer  of  this  petition,  to 
which  I  have  just  adverted,  will,  incidentally,  disclose  itself. 

Of  the  evidence  taken  in  this  cause,  publication  actually  passed  on  the 
fourth  session  of  Michaelmas  Term,  1822,  the  proctor  for  the  husband 
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declarihg  (all  facts  beine  then  t6  be  propounded)  that  he  should  give  no 
allegation  unless  e^tceptive  to  the  testimony  of  witnesses;  upon  which 
the  cause  stood  «  on  admission  of  such  exceptive  allegation^  if  any,  on 
the  By-day;  if  not  admitted,  the  cause  to  be  concluded,  and  assigned 
for  informations  and  sentence  the  next  Court'*  From  the  By-day,  that 
assignation  was  continued  till  the  first  session  of  the  ensuing  Term  (a 
period  of  nearly  seven  weeks),  the  husband's  prod  or  being,  at  the  same 
time,  assigned  to  deliver  a  copy  of  his  exceptive  allegation  to  the  ad« 
verse  proctor  fourteen  days  before  that  first  session;  with  a  strong  inti- 
mation from  the  Court,  that,  not  complying  precisely  with  the  assignation, 
he  must,  at  all  events,  be  prepared  satis&ctorily  to  account  for  this,  by 
kn  affidavit,  or  affidavits,  to  save  the  cause  from  being  concluded.  Un-^ 
der  these  assignations,  neither  an  allegation  being  tendered,  nor  a  single 
affidavit  to  account  for  its  not  being,  even  upon  the  first  session  of  Ri«* 
lary  Term  itself,  the  Court  concluoed  the  cause — ^the  appeal  from  which 
decree,  and  the  proceedings  under  that  appeal,  and  subsequently,  have 
already  been  stated;  and  the  efiect  of  which  has  already  been  to  delay 
Ihe  hearing  of  this  cause  nearly  two  years.  Are  then  the  factu  stated 
in  this  petition,  such,  and  so  Sustained,  as  to  induce  the  Court  to  occa-* 
sion  still  further  delay,  by  rescinding  the  conclusion  of  the  cause,  at  this 
late  period,  in  order  to  admit  an  exceptive  plea? 
The  principal,  I  might  almost  say  the  only,  matter  set  up,  both  to 

i'ustify  the  husband  on  the  score  of  lacheSy  and  also  to  lay  any  special 
bundation  for  the  present  application,  is,  that  he  was  prevented  from 
filing  his  allegation,  at  the  time  assigned  him  by  the  Court,  through  the 
illness  of  his  attorney.  The  petition  states,  in  substance,  that  imme- 
diately Upon  copies  of  the  evidence  being  taken,  the  same  were  forwarded 
to  Thomas  Wood,  the  attorney  of  the  husband,  and  who  had  attended 
the  execution  of  the  commission  issued  by  this  Court  for  the  examina- 
tion of  witnesses  on  the  libel,  and  allegation  of  faculties,  at  Penkridge 
in  Stafibrdshire,  as  the  proctor's  substitute,  with  an  earnest  request, 
that  instructions  should  forthwith  be  furnished  for  an  exceptive  plea, 
if  any  such  was  intended  to  be  offered — this,  in  the  beginning  of  De- 
feember— but  that  early  in  that  month,  Mr.  Wood  was  taken  t7/,  and 
was  confined  to  his  house  from  that  time,  for  the  space  of  three  months, 
(only  once  going  out  upon  urgent  business)  by  reason  of  which,  he  was 
prevented  from  seeing  the  husband  on  the  subject  of  this'  exceptive 
plea — however,  that  he  forwarded  the  evidence  to  the  husband,  with 
written  advice  on  the  subject,  who  returned  the  same  with  directions 
that  the  necessary  steps  should  be  taken  to  except  to  the  testimony  of 
five  witnesses,  examined  on  the  libel — that  the  husband  was  then  ap- 
prized, by  Wood,  of  the  natui-e  of  the  evidence  which  would  ^  required 
m  support  of  such  exceptive  plea;  who,  thereupon,  instituted  inquiries 
as  to  the  pers6ns  whom  he  supposed  competent  to  give  evidence  in  sup- 
port of  it — in  the  course  of  which,  from  the  difficulty  in  discovering  the 
abode  of  such  persons,  and  the  distance  thereof  from  the  husband's  resi- 
dence, so  considerable  an  interval  elapsed,  that  only  on  the  17th  of 
January,  (three  days  before  the  first  session  of  Hilary  Term)  the  proc- 
tor received  final  instructions  for  an  exceptive  plea — and  being  then 
only,  for  the  first  time,  informed  of  the  illness  of  the  said  Thomas 
Wood,  &c.,  he  was  unable,  on  the  first  session  of  Hilary  Term,  either 
to  comply  with  the  assignation  of  the  Court  as  to  giving  in  the  exceptive 
allegation,  or  to  procure  an  affidavit,  accounting  for  the  delay. 
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Now  here,  in  the  first  place,  not  to  insist  that  this  Court  knows  no- 
thins  of  attornies;  that  the  proctor  is  ^^  dominus  litis,^^  and  that  he, 
and  his  principal,  are  alone  responsible,  both  to  the  Court  and  the  other 
party,  I  must  observe,  that  the  fact  of  Mr.  Wood's  illness,  to  any  such 
extent  as  to  account  for  the  delay  alleged  to  have  been  occasioned  by 
that  illness,  is  denied,  and  is,  I  think,  substantially  disproved  on  the 
part  of  the  complainant.  But  supposing  the  fact  to  have  been  true— - 
supposing  that  his  assistance  as  an  agent  was,  if  not  so  necessary,  so 
eonvenient,  as  hardly  to  be  dispensed  with;  that  he,  Wood,  was  inca- 
pacitated by  illness  from  affording  that  assistance,  and  that  the  services 
of  no  other  agent  could  be  substituted  for,  or  accepted  in  lieu  of,  his, 
what  is  there  to  account  for  all  this  not  being  verified  to  the  Court,  at 
the  proper  time,  by  affidavit?  The  statement  in  the  act  on  petition, 
may  excuse  the  proctor  in  respect  to  lachesy  especially  as  it  states  him 
to  have  written,  as  early  as  the  6th  of  December,  earnestly  desiring  in- 
structiooB  forthwith  in  the  premises;  notwithstanding  which  he  hears 
nothing  of  the  parties  till  the  17th  of  January.  But  this,  which  acquits 
the  proctor  of  lizchea,  fixes  that  imputatioA  the  more  forcibly,  either  on 
the  party,  or  on  his  sub-agent,  for  whose  acts  he  is  answerable,  or  on 
both— it  being  incumbent,  as  I  have  said,  for  the  party  to  have  abso- 
lutely cleared  himself  from  any  such  imputation,  to  justify  the  Court  in 
acceding  to  him  the  indulgence  now  prayed.  Hence  I  think  that  the 
excuse  offered  is  neither  true  in  fact,  nor  sufficient  in  kind,  if  it  were 
true.  And  I  must  further  observe,  that  even  supposing  the  case  now 
set  up.  the  main  ground  for  the  indulgence  now  prayed,  had  been  made 
in  due  time,  and  urged  in  a  proper  shape,  that  of  a  petition,  sustained 
by  affidavits,  to  the  Court  itself,  to  rescind  the  conclusion  of  the  cause, 
in  lieu  of,  and  prior  to,  the  appeal;  it  might  have  been  a  grave  question 
how  far  the  Court  would  have  been  justified,  no  disability  in  either  the 
proctor  or  the  party  being  alleged,  in  permitting  the  disability  of  &  third 
party,  of  a  solicitor,  of  whom  the  Court  knows  nothing,  to  operate  the 
desired  effect;  or  at  all  to  weigh  with  it,  in  favour  of  that  one  party,  to 
the  prejudice  of  the  other. 

The  Court  might  stop  here  without  any  impropriety:  for,  at  least,  the 
party  who  prays  it,  being  in  lachesj  has  made  out  no  title  to  the  indul- 
gence prayed,  on  that  ground  only.  But  let  us  see  how  far  the  measure 
prayed,  upon  this  showing,  is  one  likely  to  be  essential  to  the  ends  of 
justice  in  die  cause:  a  consideration  in  which  it  will  also  further,  inci- 
dentally, appear,  whether  the  husband  has  a  fair  claim  to  any  special  in- 
dulgence of  this  description. 

Now  so  far  is  the  measure  prayed  from  being  one  apparently  essen- 
tial to  the  ends  of  justice,  on  the  face  of  this  petition,  that  I  think  it 
extremely  doubtful,  now  far  any  allegation,  in  exception  to  the  testi- 
mony of  the  five  witnesses  proposed  to  be  excepted  to,  would  have  been 
admissible,  even  prior  to  the  conclusion  of  the  cause.  I  am  not  saying 
that  it  might  not  have  so  been,  if  tendered  in  the  proper  stage  of  the 
cause.  But  I  do  say,  that  its  claims  to  admission,  even  then,  would 
have  been  so  strictly  investigated  by  the  Court,  and  would  have  been 
required  to  be  made  out  in  so  unexceptionable  a  manner,  as  to  render 
this  extremely  questionable.  Who  are  the  five  persons  proposed  to  be 
excepted  to?  They  are  persons  living  in  the  defendant's  own  neigh- 
bourhood, and  deposing  to  his  own  conduct;  so  that  he  must  have 
known^  generally  at  leasts  if  not  very  specifically,  the  effect  of  their 


302  DURANT  V.  DURANT.   M.  T,  1824. 

evidence,  from  the  contents  of  t^e  libel  in  proof  of  whidi  they  were 
examined.  Add  to  this,  it  is  not  suggested  that  they  have  introduced 
any  extra-articulate  matter  into  their  depositions;  or  that  the  husband  had 
not  full  time  and  opportunity  to  cross-examine  them.  Now  it  is  difficult 
to  conceive  that  an  exceptive  allegation  to  the  testimony  of  such  wit- 
nesses, under  such  circumstances,  could  have  made  good  its  claim  to  be 
admitted  at  any  time.  From  the  moment  of  their  production,  he  must 
have  known  their  general  character — and  from  the  contents  of  the  libel, 
as  I  have  said,  the  substance,  at  least,  of  their  testimony.  Yet  neither 
is  their  general  character  excepted  to— nor  is  the  libel  in  such,  or  any, 
particulars,  contradicted  by  plea;  for  the  husband  gave  no  plea  whatever 
before  publication.  As  then  no  rule  is  better  known,  or  ought  more 
strictly  to  be  adhered  to,  than  this;  that  a  witness  shall  not  be  excepted 
to,  as  to  facts  spoken  to  in  his  deposition,  provided  the  party  against 
whom  that  witness  appears  might  have  contradicted  those  facts  by  plea 
prior  to  publication — it  is  difficult,  I  say,  to  conceive,  for  it  is  unneces- 
sary to  decide  that  point  absolutely,  that  the  husband  could  have  framed 
any  allegation,  in  exception  to  the  testimony  of  these  witnesses,  that  the 
Court  would  have  admitted  to  proof  in  any  stage  of  this  cause.  Be  that 
however  as  it  may,  there  is  nothing,  on  the  face  of  this  petition,  which 
is  all  that  I  can  look  to,  to  satisfy  me,  that  the  indulgence  now  prayed, 
is  one  at  all  likely  to  conduce  essentially  to  the  ends  of  justice  in  this 
cause;  from  which,  as  well  as  from  thinking  that  other  circumstance 
alleged  in  order  to  induce  the  Court  to  grant  this  indulgence,  viz.  the 
illness  of  the  party's  attorney,  neither  such  in  itself,  nor  so  sustained, 
that  it  ought  to  have  any  weight  with  the  Court,  and  from  the  laches  of 
the  party  on  whose  behalf  it  is  made,  I  hold  myself  bound  to  reject  the 
prayer  of  the  petition. 

If,  however,  at  the  hearing,  it  shall  appear  that  the  cause  entirely,  or 
even  mainly,  depends  upon  the  testimony  of  the  five  (out  of  twenty- 
three)  witnesses  on  the  libel,  proposed  to  be  excepted  to,  so  that  every 
thing,  or  even  much,  depends  upon  giving  them  full  credit,  (their  cre- 
dit being  shaken,  as  by  interrogatories,  or  otherwise)  the  Court,  in  its 
discretion,  and  in  order  to  arrive  at  the  real  and  substantial  justice  of  the 
case,  may,  even  then,  rescind  the  conclusion  of  tiie  cause,  and  permit 
eidence  to  be  taken  upon  a  plea  of  the  description  of  that  now  proposed 
to  be  offered.  But,  on  the  statements  made  in  this  petition,  the  Court 
cannot  hesitate  in  rejecting  the  prayer  of  it,  and  in  proceeding  to  hear 
the  cause.  And,  as  it  is  the  duty  of  both  parties  to  be  ready  to  proceed 
to  the  hearing,  for  so  stands  the  assignation,  I  shall  proceed  to  the  hear- 
ing next  Court  day,  at  least  at  the  prayer  of  the  wife,  the  complainant, 
whether  this  be  convenient,  or  otherwise,  to  the  defendant  in  the 
cause(a). 

Petition  rejected. 

«. 
(a)  The  pnncipal  cause,  however,  was  not  Jinally  disposed  of  till  the  second 
session  of  Easter  Term  1825;  when  the  judge  held  the  libel  to  be  proved,  and 
pronounced  the  sentence  of  separation  prayed  by  Mrs.  Durant.    From  that  sen- 
tence Mr.  Durant  has  since  appealed  to  the  High  Court  of  Delegates. 
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GREG  V.  GREG.— p.  276. 


(On  Protest.) 


If  an  appearance  under  firoteat  be  given  to  an  inhibition  which  discloses  an  ap- 
pealable grievance,  on  the' face  of  it,  without,  at  the  same  time,  so  disclosing 
any  peremption  of  the  appellant's  right  to  appeal  therefrom,  the  Court  will,  at 
least,  overrule  such  protest,  and  direct  an  absolute  appearance. 

J^ote  1,  That  firaying  a  judge  to  rescind  any  order  perempts  an  after  appeal 
from  that  order.  2.  That  his  refusing  to  accede  to  such  prayer  is  not,  itself, 
an  appealable  grievance — any  more  than  is  3.  His  refusing  to  permit  witnesses 
to  be  examined  **  on  the  day  aligned  to  profiound  all  facta ;"  even  though 
such  witnesses  are  actually  in  Court,  and  are  sworn  to  be  necessary  witnesses. 

This  was  a  suit  by  the  husband  for  restitution  of  conjugal  rights,  ap- 
pealed by  the  wife  to  this  Court  from  that  in  which  it  originally  de- 
pended, (the  Consistory  Court  of  London)  on  a  grievance.  The  hus- 
band appeared  to  the  usual  inhibition  of  the  Court,  not  absolutely,  but 
nnii^r  protest \  and  the  validity  of  that  protest  was  the  point  immediate- 
ly at  issue. 

Judgment. 

Sir  John  Nicholl. 

This  is  a  suit  for  restitution  of  conjugal  rights,  brought  by  the  hus- 
band against  the  wife,  originally  depending  in  the  Consistory  Court  of 
London,  and  is  appealed  to  this  Court  by  tiie  wife.  It  is  necessary  that 
I  should  briefly  advert  to  the  proceedings  in  the  Court  below,  in  order 
to  arrive  at  the  merits  of  the  present  question ;  which  arises  out  of  an 
appearance  given  by  the  husband  under  protest  to  the  inhibition  issued 
by  this  Court 

The  citation  was  returned  on  the  first  session  of  Easter  Term,  1819, 
but  no  appearance  was  given  for  the  wife  till  the  second  session  of  Hila- 
ry Term,  1820.  On  the  second  session  of  Easter  Term,  1820,  a  libel 
was  given  in  by  the  husband,  in  common  form.  This  produced  a  re- 
sponsive allegation  on  the  part  of  the  wife;  but  not,  again,  till  the  third 
session  of  Trinity  Term,  1821:  nor  was  that  allegation  admitted,  as 
finally  reformed,  till  the  first  sea^ion  of  Easter  Term,  1822.  The  hus- 
band's answers  were  brought  in,  in  the  October  of  that  year;  but  no 
witnesses  have  been  produced  upon  this  allegation.  A  second  plea,  on 
the  part  of  the  husband,  was  brought  in  on  the  By-day  after  Hilary 
Term,  and  was  admitted  on  the  12th  of  May,  182S.  Upon  this,  as 
also  upon  the  libel,  witnesses  have  been  examined;  and,  on  the  third 
session  of  the  following  Michaelmas  Term,  the  husband  prayed  ^'  pub- 
lication, and  all  facts  to  be  propounded  next  Court"  Such  have  been 
the  proceedings,  as  appears  by  the  several  assignations y  in  the  Court 
below,  in  the  principal  cause;  exclusive  of  that  from  which  this  ap- 
peal is  prosecuted,  of  which  presently — and  I  must  say  that  they  carry 
with  them  every  appearance  of  studied  delay  in  the  wife,  the  party  pro- 
ceeded against  in  the  original  cause,  and  the  appellant  in  this  Court 

Collaterally  with  these  proceedings  in  the  principal  cause,  there  were 
some  other  proceedings,  also  depending  between  the  same  parties,  in 
the  Court  below,  upon  a  matter  incidental  to,  though  partly  independ- 
ent of  the  first,  which  require  to  be  stated.  On  the  first  session  of  Eas- 
ter Term,  1821,  the  wife's  proctor  prayed  to  be  heard,  "on  taxation  of 
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costs."  The  proctor  for  the  husband  prayed  to  be  heard,  on  his  petition, 
in  objection  to  this;  and,  on  the  first  session  of  Trinity  Term  following, 
alleged,  that  he  had  delivered  his  ^^  act''  to  the  wife's  proctor,  who  was 
assigned  to  return  the  same  the  next  Court  Instead,  however,  of  com* 
plying  with  that  assignation,  precisely,  or  in  any  sense  of  the  word, 
the  "act"  in  question  is  not  returned  by  the  wife^s  proctor  even  upon 
the  third  session  of  Michaelmas  Term,  1823,  when  the  husband's  proc- 
tor, as  I  have  said,  prayed  "  publication,  and  to  propound  all  facts  next 
Court''  The  proctor  for  the  wife  objects  to  this  assignation;  and,  on 
the  By-day  after  that  Michaelmas  Term  (then,  for  the  first  time  alleg- 
ing that  he  has  {just)  returned  the  acty  to  the  husband's  proctor)  prays, 
that  the  Court  will  rescind  the  assignation  decreeing  "  publication  and 
to  propound  all  facts;"  and  that  it  will  extend  the  term  probatory,  till 
the  wife's  costs  are  paid — whilst  the  proctor  for  the  husband  prays  the 
Court  to  conclude  the  cause,  and  assign  it  "  for  informations  and  sen- 
tence." No  order  should  seem  to  have  been  made  upon  this;  the  judge 
merely  directing  the  whole  matter  to  stand  over  generally.  It  is  pretf 
ty  obvious,  I  think,  from  the  course  of  the  above  proceedings,  that  the 
wife  had  means  of  defending  herself,  independent  of  the  husband;  for 
she  takes  no  step  to  enforce  payment  of  hier  costs  by  the  husband  for 
above  two  years. 

On  the  first  session  of  Easter  Term,  1824,  the  act  of  Court  (that,  I 
mean,  as  to  the  question  of  costs)  is,  at  length,  concluded,  and  affidavits 
on  both  sides  are  brought  in,  in  support  of  it  On  the  second  session, 
the  petition  is  heard,  and  the  judge  takes  time  to  deliberate.  On  the 
third  session,  the  wife's  proctor  tenders  a  further  affidavit  in  support  of 
his  petition,  which,  however,  the  Court  rejects,  together  with  tiie  peti- 
tion (the  wife's  petition  for  her  costs)  itself;  and,  at  the  same  time,  at 
the  husband's  petition,  concludes  the  cause,  and  assigns  it  for  informa- 
tions and  sentence. 

I  do  not  make  out,  very  clearly,  how  the  assignation  stood  upon  this 
Court  day,  no  process  being  before  the  Court  I  rather  apprehend  it  to 
have  been  a  sort  of  compound  assignation:  to  propound  all  facts,  And,  on 
petition  of  both  proctors.  But,  however  the  assignation  stood  on  that 
Court  day,  on  the  following  Court  day  viz.  the  fourth  session  of  Easter 
Term,  the  cause  is  alleged  to  be,  in  due  time  and  place,  appealed,  on  the 
part  of  the  wife — and  uie  wife's  proctor,  at  the  petition  of  the  proctor 
for  the  husband,  (not  alleging  the  supposed  grievance  not  to  be  an  ap- 
pealable matter,  or  that,  if  an  appealable  matter,  the  appeal  had  been  pe- 
rempted,  as  by  acquiescence,  or  otherwise,  so  that  it  is  competent  to  the 
Court  below  to  proceed  to  a  sentence,  notwithstanding  the  appeal,  or  any 
thing  of  that  sort)  at  the  petition  I  say,  of  the  proctor  for  the  husband, 
is  assigned  to  prosecute  his  appeal  by  the  first  session  of  the  next  Term. 
In  spite  of  which,  however,  that  proctor  for  the  husband  now  appears, 
xinder  protest,  to  the  inhibition  issued  by  this  Court — submitting  the  in- 
x^ompetence  of  the  wife  to  allege  the  appeal,  from  which  he  prays  the 
husband's  dismissal:  at  the  same  time  praying  the  Court  <<  to  retain  the 
principal  cause" — prayers  of  which,  I  will  only  say,  that  the  latter  ap- 
pears to  me  not  very  well  to  consist  with  the  former.  Such,  in  substance, 
as  far  as  I  have  been  able  to  collect  them,  have  been  the  several  proceed- 
ing in  this  cause. 

Now  the  Court,  without  any  process  before  it,  and  consequently  with- 
out any  assuranccy  even  that  the  proceedings,  such  as  I  have  described 


2  Addams^  276.  305 

them,  have  been  accurately  stated — (for  it  can  place  no  great  reliance 
in  this  particular,  either  on  the  written  statement  of  those  proceedings 
in  the  act  of  Court,  into  which  the  protest  has  been  extended,  or  (indeed 
still  less)  upon  any  supplementary  or  explanatory  statement  of  them,  ad- 
dressed to  it,  verbally,  in  argument  by  counsel)  must  look  principally, 
if  not  solely,  in  order  to  determine  the  merits  of  the  protest,  to  whatap- 
pear3  on  the  face  of  the  inhibition.  Does  that^  on  the  face  of  it,  or  does 
it  not,  disclose  an  appealable  grievance,  or  appealable  grievances?  By 
this,  almost  sole,  consideration  it  is,  that  the  protest  must  stand  or  fall; 
for,  whether  the  Court  below  was  right  or  wrong  in  making  the  orders 
or  decrees  appealed  from,  or  in  other  words,  the  merits  of  the  appeal  it- 
self, are  matters  of  which  it  is  incompetent  to  it  to  form  any  notion  G^&a^ 
under  the  present  proceeding. 

This  appeal  is,  generally ^  as  appears  by  the  inhibition,  from  "certain 
grievances,  nullities,  iniquities,  injustices,  and  injuries  (words,  these,  of 
eommon  form)  done  to,  and  inflicted  upon,  the  appellant,  by  the  judge 
of  the  Court  a  quo:^^  but  it  is,  more  especially  "from  the  said  judge 
having  on  the  third  session  of  Easter  Term  (to  wit,  Saturday,  the  22nd 
day  of  May)  in  the  year  1824,  by  his  order  or  decree,  refused  to  admit 
and  hear  read  a  -certain  affidavit,  then  tendered  on  behalf  of  Sabina  Ma- 
ry-Ann Greg,  (the  appellant):  and  also  from  the  said  judge  having,  by 
the  said  order,  or  decree,  rejected  the  prayer  of  the  proctor  of  the  said 
appellant  "  to  rescind  the  order  or  decree  made  by  him,  the  said  judge,  on 
the  third  session  of  Michaelmas  Term,  1823,  whereby  he  decreed  publi- 
cation in  the  cause,  and  assigned  all  facts  to  be  propounded:*'  and  from 
his  having  refused  to  direct  the  registrar  to  tax  the  costs  made,  and  to 
be  made  on  behalf  of  the  appellant,  and  to  enlarge  the  term  probatory, 
until  the  said  costs  should  have  been  paid,  and  further  to  allow  a  rea- 
sonable time,  after  payment  of  the  said  costs,  for  the  examination  of  wit- 
nesses upon  the  allegation  given  in  on  behalf  of  the  appellant:  and  from 
his  having  concluded  the  said  cause,  and  assigned  the  same  for  informa- 
tions and  sentence" — to  the  "  manifest  injury  of  justice,  and  the  very 
great  detriment  and  prejudice  (words  of  common  form  again)  of  the  said 
Sabina  Mary- Ann  Greg,  the  said  appellant" 

Such  then,  on  the  face  of  the  inhibition  itself,  to  which  an  appearance 
under  protest  has  been  given  in  this  proceeding,  are  the  orders  or  de- 
crees of  the  judge  of  the  Consistory  Court,  specially  appealed  from. 
It  appears  to  me  that  they  are  orders  or  decrees  of  a  very  different  com- 
plexion, and  that  they  are  subject,  in  this  respect,  to  very  different  con- 
siderations. 

The  first  alleged  grievance  is  the  judge's  "  refusing  to  rescind  an  order. " 
Now  the  very  praying  of  the  judge  to  rescind  that  order  is  pro  tantOy 
an  acquiescence  in  the  order;  it  is  an  act  of  the  party,  subsequent  to,  and 
in  respect  of  it,  which,  in  my  judgment,  is  sufficient  to  perempt  any  af- 
ter appeal;  that  is,  from  the  order  itself  {a).  As  to  the  mere  "  refusal 
to  rescind  an  order,  *'  that  is  a  matter  not  appealable,  but  one  solely  in 
the  judge's  own  discretion,  in  my  view  of  it 

(a)  And  this,  it  should  seem,  notwithstanding  a  protocol  of  appeal  entered, 
for  it  was  distinctly  stated  in  the  act  of  Court  by  the  proctor  for  the  wife  that, 
**  within  15  days  from  the  third  session  of  Michaelmas  Term,  1823,  to  wit,  on  the 
lit  day  of  December,  1824,  he,  the  said  proctor,  had  duly  interposed  hisproto- 
cxA,  protesting  of  a  grievance  and  of  appealing."  And  such  protocol  of  appeal 
was  Drought  m,  in  part  proof  of  the  act. 
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The  order  or  decree  next  specially  appealed  from,  is  one,  her  right 
to  appeal  from  which  the  party  appellant  had  perempted  by  no  act  of  her 
own,  that  I  am  aware  of.  But  is  that  order  or  decree  itself  an  appealar 
ble  grievance  ?  I  strongly  incline  to  hold  that  it  is  not  an  appealable 
grievance;  being,  like  the  refusal  to  rescind  an  order  or  decree,  as  al- 
ready said,  a  matter  purely  discretionary.  It  is  expressly  so  laid  down 
in  books  of  practice — in  Oughton,  for  instance — "  Si  in  die  assignatOy^' 
says  Oughton,  [tit.  116]  ^^  ad  proponendum  omnia  pars  actrix^  sive 
reoy  habuerit  testes  necessaries  presentes  injudicio,  etjuraverit  eos 
esse  testes  necessariosy  judex  eosdem  admit tere,jurare,  et  examinare 
potest: — tamen  relinquitur  judlcis  arbitrioj  an  voluerit  hujusmodi 
testes  adm.it tere  vel  rejicere^  et  neutri  partium  daturjusia  causa  ap^ 
pellandi.^^  If  then  the  judge's  refusing  to  permit  witnesses  to  be  ex- 
amined, who  are  actually  present  in  Court,  on  the  day  assigned  to  pro- 
pound all  facts,  and  who  are  sworn  to  be  necessary  witnesses,  be  no  ap- 
pealable grievance,  surely  his  declining  to  assign^  at  large,  a  new  term 
probatory  on  that  day,  (especially  too  at  the  prayer  of  a  party  who  had 
suffered  the  original  term  probatory  to  stand  open  a  twelve  month  with- 
out producing  a  single  witness)  no  single  witness  being  present  in  Court, 
and  no  single  affidavit  being  tendered  as  to  any  proposed  witness  or 
witnesses  being  a  necessary  witness,  or  necessary  witnesses,  (nothing  of 
all  which  is  even  alleged  to  have  occurred,  in  this  instance) — surely  this 
I  say,  a  fortiori^  is  no  appealable  grievance,  and  the  Court  is  quite  dis- 
posed, on  this  authority,  to  view  it  in  that  light 

So  far,  then,  this  appearance  under  protest  to  the  inhibition  (a  pro- 
ceeding by  the  way  of  rather  a  novel  nature)  might  seem  to  stand  upon 
reasonable  grounds.  But  what  subsequently  appears  on  the  face  of  the 
inhibition,  goes  to  deprive  it  of  this  credit,  both  almost,  and  altogether. 
For  what  are  the  other  acts  appealed  from,  as  appears  by  this  ?  Why 
they  are  appealable  grievances  beyond  all  question,  and  such  as  the  ap- 
pellant has  perempted  her  right  to  appeal  from  by  no  circumstance  what- 
ever, even  as  alleged,  in  the  cause.  Her  petition  as  to  costs  is  rejected; 
the  cause  is  concluded,  and  assigned  for  informations  and  sentence,  with- 
out time  afforded  her  even  to  see  the  depositions;  so  that,  clearly,  she 
had  no  opportunity  of  objecting  to  the  testimony  of  the  husband's  wit- 
nesses, how  objectionable  soever,  on  inspection,  that  testimony  may 
turn  out  to  be.  I  do  not  mean  to  say  that  all  this  may  not  have  been 
(I  am  rather  indeed  bound  to  presume  that  it  was)  very  right — ^there 
has  apparently  been  great,  and  studied,  delay  on  her  part — it  may  even 
have  been  so  great,  and  so  vexatious,  as  justly  to  debar  her  from  those 
privileges  to  which  she  would  ordinarily  have  heen  entitled;  for  instance, 
that  of  having  her  costs  taxed,  and  that  of  having  time  afforded  her  to 
bring  in  an  exceptive  plea,  if  so  advised,  after  inspecting  the  deposi- 
tions; from  both  of  which  these  onlers  of  the  jiidgc,  now  complained 
of,  went  actually  to  debar  her.  But  the  Court,  without  any  process 
before  it,  with  merely  this  inhibition,  and  act  of  Court,  or  extended  pro- 
test, cannot  undertake  to  decide  all  this,  or  any  part  of  it  Meantime 
these  orders  and  decrees  being  clearly  of  an  appealable  nature,  without 
any  circumstances  even  alleged  to  perempt  Mi>' appellant's  right,  in 
special,  to  consider  and  treat  them  as  such,  I  am  clearly  of  opinion  that 
this  appearance  under  protest  is  wrong,  and  that  I  am  bound  to  overrule 
it,  and  entertain  the  appeal.     By  so  entertaining  the  appeal,  I  am  not 
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to  be  understood  as,  in- the  slightest  degree,  prejudging  the  merits  of  it; 
the  merits  of  the  appeal  constitute  a  totally  different  question,  and  one 
of  which  it  is  incompetent  to  the  Court  to  form  any  notion  without  see- 
ing the  process.  It  is  one  thing  to  say  that  such  or  such  an  order  is  of  an 
appealable  nature,  that  is,  generally,  may  be  appealed  from;  it  is  quite 
another  to  say  that  it  is  duly  and  fitly  appealed  from,  under  all  the  cir- 
cumstances, in  any  particular  instance. 

I  would  only  add  that  no  blame  whatever  attaches  to  the  appellant 
far  incuding  all  the  several  acts  done  (as  well  those  of  an  appealable  na- 
ture as  the  other)  which  she  hcts  included  in  the  presertim  of  her  ap- 
peal. For  being,  ally  the  act  of  one  Court  day,  they  all  make  up  but 
one  decree— at  least,  so  as  to  warrant  the  inhibition's  going  as  to  the 
whole.  It  will  be  for  the  Court  to  distinguish  between  these  at  the 
hearing— applying,  possibly,  its  remedy  as  to  those  of  the  one  class — 
leaving  the  appellant,  as  it  must,  without  remedy  as  to  those  of  the 
other;  those  I  mean  of  a  nature  not  appealable.  Meantime  I  overrule 
this  protest,  and  with  costs;  both  as  the  proceeding  itself  has  somewhat 
the  appearance  of  an  experiment,  and  as  the  parties  to  it  are  husband 
and  wife.  Upon  tliese  grounds,  and  without,  at  present,  entering  into 
the  question  of  whether  the  wife  is,  or  is  not,  entitled  to  her  costs  in 
that  character  generally ,  I  think  her,  at  least,  entitled  to  the  costs  of 
the  present  proceeding. 

Protest  overruled,  with  costs,  (a) 

(a)  On  an  «xtra  Court  day  (25th  of  February)  after  Hilary  Term,  1825,  the 
Court  pronounced  for  the  appeal,  so  far  as  respected  the  cause  having  been  con^ 
eluded,  as  stated  in  the  judgment;  but  in  all  other  particulars  affirmed  the  de- 
cree of  the  Court  below.  At  the  same  time,  it  gave  leave  to  the  wife  to  proceed 
to  the  examination  of  witnesses  on  her  allegation ;  provided  this  were  done,  im- 
mediately, and  at  her  own  expense.  It  appeared  in  the  cause  that  the  wife  had  a 
considerable  income;  and  that  the  husband  was  in  distress  and  in  gaol.  Under 
these  circumstances  the  Court  approved  of  the  Court  below  having  rejected  the 
wife's  petition  for  her  costs:  on  the  principle  (often  recognized)  of  the  ordinary 
rule  as  to  the  wife's  costs  in  cases  ot  this  nature,  not  applying. 

The  principal  cause  was  heard  on  the  merits,  and  finally  disposed  of  in  Trini- 
ty Term,  1825 — the  Court,  in  the  absence  of  any  evidence  on  the  part  of  the 
wifCy  upon  whose  allegation,  after  all,  no  witness  was  examined,  pronouncing  the 
sentence  of  restitution  prayed  by  the  husband. 


BARKER  V.  BARKER.— p.  285. 
(On  Appeal  Jrom  the  Consistory  Court  of  London.) 

If  a  deed  of  separation  be  so  worded  as  rightly  to  found  a  presumption  that  it 
might  (so  intended)  go  to  sanction  even  adultery  committed  by  the  wife,  liv- 
ing apart  from  the  husband  under  that  deed — that  presumption  must  be  re- 
butted by  evidence,  to  entitle  the  husband  to  a  sentence  of  divorce,  as  by  rea- 
lOD  of  such  adultery  committed  by  the  wife. 

This  was  a  cause  of  divorce  or  adultery  brought  by  Samuel  Barker, 
against  his  wife  Amelia  Penelope  Barker.  It  was  appealed  by  the  hus- 
band to  this  Court  from  the  Consistory  Court  of  London,  the  judge  of 
which  dismissed  the  wife. 


N. 
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Judgment. 

Sir  John  Nicholl. 

This  is  an  appeal  from  the  Consistory  Court  of  London,  where  the 
cause  was  a  cause  of  separation,  d  mensa  et  thoro,  promoted  by  the  hus- 
band against  the  wife  for  adultery.  A  libel  was  given  in,  in  the  Court 
below,  pleading  the  adultery:  and,  upon  the  evidence  of  nine  witnesses 
examined  upon  that  libel,  the  cause  went  to  a  hearing.  In  the  course 
of  the  hearing,  the  judge  directed  certain  articles  of  separation  into 
which  the  parties  had  entered,  previous  to  the  adultery  charged,  to  be 
brought  in — as  with  reference  to  which,  in  connexion  with  thQ  facts 
(the  only  facts  then)  proved,  he,  after  some  deliberation,  pronounced 
the  husband  to  have  failed  in  proof,  and  dismissed  the  wife;  which  has 
given  occasion  to  the  present  appeal. 

It  appears  that  these  parties  were  married  in  1815,  the  wife  being  at 
that  time  a  minor:  and  that  they  cohabited  as  husband  and  wife  from 
that  time,  principally  at  Clifton,  till  March  1820;  when,  in  consequence, 
as  pleaded  in  the  libel ^  of  ^^  certain  difierences  having  arisen  between 
them,'*  they  agreed  to  separate.  The  deed  of  separation,  just  adverted 
to,  was  accordingly  drawn  up,  and  was  executed  by  both  parties,  on  the 
18th  of  that  month.  The  wife  then  removed  to  Teignmouth,  in  De- 
vonshire, where  she  lived  with  her  mother,  Mrs.  Burden;  the  hus- 
band continuing  at  Clifton — nor  did  they  ever,  from  that  time,  coha- 
bit as  husband  and  wife,  save  for  a  few  days,  when  they  met  at  Bath, 
and  so  cohabited,  at  the  latter  end  of  December  1820.  Mrs.  Barker  re- 
turned from  Bath  to  Teignmouth — but,  in  the  month  of  February,  1821, 
about  five  weeks  after,  she  eloped  from  that  place  with  a  person  named 
Thomas  Bailey  Potts,  whom  she  had  become  acquainted  with  at  Teign- 
mouth, in  the  course  of  the  preceding  year.  The  husband,  on  being 
informed  by  the  mother  of  his  wife's  elopement,  immediately  comes  to 
London  and  institutes  inquiries,  which  terminate  in  a  discovery,  by 
certain  friends  of  the  husband,  of  the  wife  in  the  society  of  her  para- 
mour, under  circumstances  quite  unequivocal,  at  an  inn  at  Hampton 
Court  The  wife  is,  with  some  dilBculty,  prevailed  upon  to  accompany 
the  husband's  friends  to  London,  where  she  is  placed  under  the  pro- 
tection of  an  uncle,  her  mother's  brother;  but,  in  about  three  weeks,  she 
again  elopes,  with  the  same  companion,  and  goes  to  France,  where  they 
are  said  to  have  since  cohabited.  Of  this  subsequent  elopement  and 
cohabitation,  there  is  no  proof— hat  of  the  first,  from  Teignmouth,  and 
of  the  adulterous  connexion  of  these  parties  at  Hampton  Court,  the 
proofs  are  clear  and  ample. 

The  Court  neither  supposes,  nor  has  been  given  to  understand,  that 
the  judge  of  the  Court  below  entertained  any  doubt  that  the  adultery 
was  proved,  as  charged  in  the  libel.  His  reason  for  declining  to  apply 
the  usual  remedy  in  that  case,  seems  to  have  been  this.  He  appears  to 
have  considered  the  deed  of  separation  so  ample  in  its  stipulations  for 
the  wife's  perfect  free  agency,  for  the  future,  in  all  respects,  as  to  found 
a  presumption^  that  it  might  (so  intended)  do  this  among  the  rest; 
namely,  license  that  very  conduct  in  the  wife  of  which  the  husband 
complained,  (a)    And  that  presumption,  if  rightly  founded^  not  being 

(a)  The  parts  of  this  deed  principally  relied  on  to  foand  that  presumption 
were  the  following — ^**  Now  this  indenture  witnesseth,  that  the  said  Samuel  Bar- 
ker, and  Amelia  Penelope  Barker  his  wife«  do  hereby  mutually  declare  and 
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rebutted  by  any  facts  in  evidence  in  the  cause,  as  it  then  stoody  would 
justify  the  sentence  appealed  from,  in  its  fullest  extent,  in  my  judgment 
Volenti  non  fit  injuria — and,  though  the  mere  separation  of  husband 
and  wife  is  no  bar  to  relief  at  the  suit  of  one,  for  adultery  committed  by 
the  other, — ^yet  where  a  separation  subsisted  at  the  time  of  the  adultery 
charged,  it  is  peculiarly  incumbent  on  the  party  charging  it  (especially 
that  party  being  the  husband)  to  make  out,  most  satisfactorily,  to  the 
Court,  that  the  injury  complained  of  is  not  one  to  which  he  or  she,  the 
complainant,  is  in  any  sort  accessary. 

Now  I  think  I  am  bound  to  take  it,  that  the  presumption  on  which 
the  judge  of  the  Consistory  Court  acted,  as  above,  was  rightly  founded, 
and  consequently  that  his  sentence  was  correct.  But,  whether,  in  true 
legal  construction,  the  deed  in  question,  were,  or  were  not,  in  itselfy 
what  he  appears  to  have  considered  it — whether  it  did,  in  itself,  amount 
to  license,  even  the  commission  of  adultery  by  the  wife;  or  whether  the 
clauses  relied  on  to  sustain  that  construction,  were  not  rather  technical 
clauses,  ordinarily  inserted,  whether  rightly  or  wrongly,  in  instruments 
of  this  description,  to  prevent,  so  far  as  may  be,  suits  for  restitutio^, 
and  not  to  bar  suits  for  divorce  in  the  event  of  adultery  committed,  are 
questions,  which,  as  merging  in  the  present  case,  the  Court  may  be  ex- 
cused from  exercising  any  definitive  judgment  upon.  For  even  although 
the  Court  should  put  the  same  construction  upon  this  deed,  as  it  re- 
ceived in  the  Court  below,  it  may  arrive  at  a  different  conclusion  upon 
the  evidence,  without  any  impeachment  of  the  former  sentence.  The 
presumption  which  this  would  raise  against  the  husband,  would  then,  it 
is  true,  be  the  same  in  both  Courts:  but  whereas,  that  presumption  in 
the  Court  below  was  not,  as  I  have  said,  rebutted  by  any  evidence;  it 
is,  in  this  the  appellate  Court,  I  think,  amply  so  rebutted.  For  the 
husband  in  this  Court,  as  he  was  fully  entitled  to  do,  has  brought  in  a 
further  allegation,  pleading  the  circumstances,  under  which  the  original 
separation  was  had,  and  a  correspondence  by  letter,  which  took  place 
between  him  and  the  wife,  subsequent  to  the  separation — several  letters 
from  the  wife  being  exhibited,  in  supply  of  proof;  as  also  the  letter 
from  the  mother,  in  which  she  communicated  to  her  son-in-law,  the  first 

agree,  that  they  shall,  and  will  continue  to  live  separately  and  apart  from  each 
other,  henceforth,  for  and  during  the  tinie  of  their  mutual  lives.  And  the  said 
Samuel  Barker,  for  himself,  &c«  doth  hereby  covenant  and  agree  with  the  said 
Amelia  Penelope  Barker,  &c.  that  it  shall  and  may  be  lawful  to  and  for  the  said 
Amelia  Penelope  Barker,  from  time  to  time,  and  at  all  times,  during  the  present 
coverture,  to  live  separately  and  apart  from  him  the  said  Samuel  Barker,  in  such 
manner,  and  at  such  place  and  places,  and  with  such  person  and  persons,  as  she 
the  said  Amelia  Penelope  Barker,  shall,  from  time  to  time,  think  proper  to 
choose,  (notwithstanding  her  present  coverture)  and  as  if  she  were  sole  and  un- 
married. And  that  he,  the  said  Samuel  Barker,  shall  not,  nor  will,  molest  or 
disturb  her,  the  said  Amelia  Penelope  Barker,  in  her  person  or  manner  of  living; 
nor  at  any  time  or  times  hereafter,  either  by  ecclesiastical  censures,  or  otherwise, 
require,  or  endeavour  to  compel  her  the  said  Amelia  Penelope  Barker  to  cohabit 
&C.  with  him  the  said  Samuel  Barker;  and  shall  not,  nor  will  for  that  purpose, 
or  otherwise,  use  any  force,  violence,  or  restraint,  to  the  person  of  the  said  Ame- 
lia Penelope  Barker;  or  sue,  or  cause  to  be  sued,  any  person  or  persons  whom- 
soever for,  or  on  account  of,  receivmg,  harbourmg,  lodging,  protecting,  or  enter- 
taining, her,  the  said  Amelia  Penelope  Barker;  but  that  she  shall  and  may  in  all 
things  live  and  act  as  if  she  were  sole,  and  unmarried;  without  the  restraint  or 
coercion  of  the  said  Samuel  Barker,  or  of  any  person  or  persons,  by  or  through 
bis  meansy  assent,  consent,  privity,  or  procurement," 
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informatioD  that  he  received  of  his  wife's  elopement.  Prom  the  evi- 
dence taken  upon  this  allegation,  and  from  the  face  of  these  exhibits,  I 
collect,  both  that  the  hus^ind  was  not  to  blame  in  the  matter  of  the 
separation — and  that  the  deed  of  separation  was  understood  neither  by 
husband  or  wife,  as  dispensing  to  either,  with  the  obligation  of  fulfilling 
the  marriage  vow,  in  the  article  of  fidelity,  so  far  as  the  consent  of  the 
other  party  was  concerned;  however  the  contrary  might  seeTn,  upon  the 
mere  wording  of  the  deed.  The  separation  it  appears  took  place,  at  the 
wife's  instance,  upon  no,  imputed  even,  misconduct  on  the  husband's 
part;  but  in  consequence,  solely,  of  differences  that  arose  between  them, 
as  to  a  change  of  trustees  for  certain  property,  to  which  the  wife  was 
entitled  under  her  father's  will.  Her  letters  exhibit  the  wife  as  a  strange, 
flighty,  romantic  character  at  all  times.  In  these,  (after  the  separation) 
so  far  from  imputing  blame  to  the  husband,  she  addresses  him,  uniformly, 
in  terms  of  ardent  affection.  She  visits,  and  as  already  observed,  co- 
habits with  him,  for  some  days  at  Bath,  in  December,  1821.  No  blame 
again  is  imputed  to  the  husband  on  that  occasion;  a  letter  is  exhibited 
01  a  date  subsequent  to  this  even,  as  affectionate  in  its  language,  at  least, 
as  any  of  the  preceding;  in  which,  in  particular,  she  hopes  that  they 
"  shall  soon  be  united  again,  never  again  to  part"  That  the  vast  fond- 
ness expressed  for  the  husband,  especially  in  this  last  letter,  was  rather 
feigned  than  real,  may  readily  be  conceded;  as  it  appears,  that  she  was 
previously  on  pretty  intimate  terms  with  her  paramour,  and  actually 
eloped  with  him,  within  a  few  weeks  from  the  date  of  that  letter.  But 
real  or  dissembled,  the  sentiments  expressed  are  equally  good  in  proof, 
that  no  just  foundation  for  any  complaint  was  laid  in  the  conduct  of  the 
husband  to  the  wife — if  they  were  partly  meant,  which  is  very  pro- 
bable, as  a  blind  to  the  husband,  this  at  least  shews  the  wife  not  to  have 
suspected  that  she  had  the  husband's  licence  to  commit  adultery.  Again, 
the  mother's  letter,  a  letter,  expressive  of  great  anger,  and  at  the  same 
time,  of  great  distress,  conveys  no  reflection  whatever  on  the  husband, 
in  apprizing  him  of  the  wife's  elopement;  and  the  promptitu'^e  with 
which  that  information  is  acted  upon  by  the  husband,  to  vindi(5ate 
his  own  honour,  fully  rebuts  any  presumption  which  might  grow  out  of 
the  deed  of  separation,  taken  per  sCy  that  he  was  at  all  a  party  consent- 
ient, a  priori  J  to  his  own  disgrace.  The  case  here  then  has  a  different 
aspect,  to  that  which  it  had  when  before  the  judge  of  the  Consistory 
Court;  and  without  definitively  pronouncing  whetiier,  in  my  judgment, 
the  deed  of  separation,  taken  per  se^  did  or  did  not,  of  itself,  raise,  as 
against  the  husband,  that  presumption  upon  which  he  appears  to  have 
acted,  but  taking  it  so  to  have  done,  I  am  of  opinion,  that  under  the  ex- 
planations to  which  I  have  adverted,  and  upon  the  matter  thus  cleared 
up  by  the  additional  allegation  in  this  Court,  there  is,  even  upon  that 
supposition,  nothing  any  longer  to  debar  the  husband  of  his  remedy; 
but  that  he  is,  now  at  least,  entitled  to  the  sentence  of  separation,  which 
he  prays. 
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MOGG  V.  MOGG p.  292. 

(By  Letters  of  Request  from  the  VICAR-GENERAL  of  the  Diocese 

ofBATH  and  WELLS.) 

(On  the  •Sdmission  of  the  libel. J 

The  wife's  libel  in  a  divorce  cause,  charging  cruelty,  and  unnatural  practices, 
on  the  husband,  admitted  to  proof — the  case  charged  (at  least  taken  as  a 
vjhole)  being  held  to  be  one  ^fier  quod  coruoriium  amittitur,** 

This  was  a  cause  of  divorce  or  separation  a  mensa  et  thoro,  brought 
by  the  wife  against  the  husband,  for  cruelty,  and  unnatural  practices. 

The  Libely  after  pleading  the  marriage  and  cohabitation,  &c.  of  the 
parties,  in  the  usual  form,  pleaded  (somewhat  generally  indeed)  that 
from  the  beginning  of  the  year  1820,  till  the  month  of  June  in  that  year, 
when  she,  the  wife,  quitted  him  and  went  to  reside  with  her  mother, 
the  husband  treated  the  Vfid  with  great  unkindness,  indignity,  and 
cruelty;  refusing  to  cohabit  with  her  during  all  that  time,  either  at  bed 
or  board — in  consequence  of  which  treatment  (so  pleaded)  she,  the  wife, 
in  the  month  of  May  in  that  year  (1820),  suffered  a  convulsive  labour, 
at  which  her  life  was  considered  to  be  in  great  danger.  It  then  pleaded, 
that  the  said  R.  M.  (the  husband)  had,  at  the  assizes,  held  in  and  for 
the  county  of  Somerset,  at  the  City  of  fVellsy  in  January,  1823,  been 
convicted  of  assaulting  one  E.  K.  his  apprentice  lad — and  of  lewdly, 
wantonly,  and  wickedly  pressing,  &c.  the  said  E.  K. — and  of  endea- 
vouring to  persuade  the  said  E.  it.  to  permit  and  suffer  him  the  said  R. 
M.  to  take  indecent  liberties  with  his  person-^to  the  corruption  of  the 
morals  of  the  said  E.  K.  to  the  great  scandal  and  subversion  of  decency, 
&c.  and  against  the  peace,  (a)  Lastly,  it  pleaded  a  certain  paper  writing 
annexed,  to  be,  and  contain,  a  true  copy  of  the  record  of  that  conviction. 

In  OBJECTION  to  the  admission  of  this  Libely  it  was  submitted  that 
the  cruelty,  per  se^  as  charged,  was  too  vague,  and  unspecific.  With  re- 
spect to  the  other  charge,  it  was  said — ^in  the  case  of  Bromley  v.  Brom- 
ley, the  sole  precedent,  (&)  the  conviction  was  of  an  assault  with  actual 
intent  to  commit,  &c.  Not  so  here — here  the  conviction  was  of  a  minor 
offence,  though  one  of  the  same  kind.  And  it  might  be  doubt/iU  vrhe-' 
ther  the  conviction  of  a  husband  for  such  minor  offence  would  entitle 
the  wife  to  a  sentence  of  separation,  a  mensa  et  thorOj  merely  upon  that 
ground. 

Court. 

Sir  John  Nicholl. 

The  case  laid,  as  a  whole,  does  amount,  in  my  judgment,  to  that  j^er 
quod  consortium  amittitur.  Could  the  Court  send  the  wife  home  to 
such  a  husband  ?  He  refuses  her  access  to  his  person — he  resorts  to 
abominable  practices,  cruelty,  itself,  independant  of  that  other  charged* 

(a)  The  bill  found  consisted  of  four  counts;  the  first  charging  an  assault  on 
E.  K.,  to  the  effect  stated  in  the  text — the  second  and  third,  assaults  on  the  said 
£.  K.  of  a  similar,  but  still  more  aggravated,  species;  and  the  fourth,  an  assault 
on  the  same  subject  generallV.  But  the  verdict  found  the  defendant  guilty  of 
the  offences  charged  in  the  hrst  and  fourth  counts  only — whereon  he  was  sen- 
tenced to  the  payment  of  a  fine  of  one  shilling,  and  to  imprisonment  in  the  com- 
mon goal,  for  six  calendar  months. 

{b)  Delegates,  1793.    See  page  260  ante,  in  noti** 
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But  the  Court  may  be  compelled  to  send  the  wife  home,  if  it  should  be 
of  opinion  that  her  case  is  not  such  as  to  entitle  her  to  a  sentence  of 
separation.  On  the  contrary,  I  think  that  the  wife,  on  proof  of  her  case, 
as  laidy  will  entitle  herself  to  a  sentence;  under  which  impression  of 
course  I  admit  the  libel,  {a) 

(a)  This  cause  was  finally  heard  in  Trinity  Term,  1825  ;  when,  the  libel  being 
proved  in  all  particulars,  the  Court  pronounced  ybr  the  divorce  as  prayed  by  the 
wife. 


NORTHEY  V.  COCK.— p.  294. 

In  interest  causes,  where  the  suitor  whose  interest  has  been  denied,  succeeds  in 
establishing  it,  costs  follow,  almost  of  course,  without  some  sfieciat  ground  of 
exception  to  the  rule. 

Note,  that  the  certificate  of  registry  is  not  essential  to  the  proof  of  a  marriage ; 
especially  not  to  the  proof  of  a  marriage  had,  if  at  all,  anterior  to  the  marriage 

act. 

I. 

This  was  a  cause  of  interest — in  which  the  Court,  in  pronouncing,/&r 
the  interest  of  one  asserted  next  of  kin,  condemned  the  other  in  full  costs; 
as  having  questioned  that  interest,  under  Uie  circumstances  stated  in  the 
judgment,  on  frivolous  and  unfounded  pretences. 

Judgment. 

Sir  John  Nicholl. 

This  is  a  cause,  technically  described  as  sl  catise  of  interest  (originally 
depending  in  the  Consistory  Court  of  Exeter) (a) ;  and  it  is  limited  to 
the  single  object  of  ascertaining  the  next  of  kin  of  Mary  Row,  late  of 
Broad woodwiger,  in  the  county  of  Devon,  the  party  deceased  in  the 
cause.  The  suitors,  respectively,  are  Mr.  Emanuel  Northey,  and  Mr. 
Richard  Cock.  Northey  claims  as  cousin-german  once  removed  by  the 
whole  blood — as,  that  is,  descended  from  the  same  common  ancestor* 
with  the  deceased,  William  Drown  and  Joan  his  wife,  the  grandfather 
and  grandmother  of  the  deceased,  and  his,  the  claimant's,  great-grand- 
father and  great-grandmother,  respectively.  The  claim  of  the  other  suitor 
is  founded  upon  his  descent  from  the*  same  grandmother  with  the  de- 
ceased only,  Joan  Drown— who,  after  the  death  of  William  Drown,  her 
first  husband,  is  pleaded  to  have  intermarried  with  one  Diggory  Cock, 
by  whom  she  became  the  mother  of  Diggory  Cock,  father  to  Richard 
Cock,  the  party  claiming. 

Thus  it  appears  that  the  asserted  relationship  between  Richard  Cock 
and  the  deceased,  is  by  the  half  blood  only.  But  as  the  law  makes  no 
distinction  between  the  whole  and  the  half  blood,  in  respect  to  admini- 
strations, and  rights  of  succession  to  personal  property,  it  follows,  that 
if  Cock's  relationship  to  the  deceased  is  proved,  as  pleaded,  there  is  an 
end,  at  once,  to  Northey's  claims,  either  to  be  administrator  of  the  de- 
ceased, or  upon  her  personal  property.  For,  as  to  the  administration, 
Mr.  Cock  is  of  kin  to  the  deceased,  upon  this  showing,  in  the  nearer  de- 
gree: nor  is  Mr.  Northey  entitled  to  any  share  of  the  personal  estate, 
even  by  representation,  no  representatives  being  admitted  among  col- 
laterals after  brothers'  and  sisters'  children. 

(a)  It  was  appealed  to  this  Court,  on  a  grievance — when  the  Court  pronounced 
for  the  appeal,  and  retained  the  principal  cause. 
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The  claim  of  Mr.  Richard  Cock  appears  to  be  questioned  only  in  a 
single  particular.     His  being  tiie  grandson  of  Joan  Drown^  also  the 

Sandmother  of  Mary  Row,  the  deceased  in  the  cause,  is  admitted:  but 
r.  Northey  has  denied  that  this  Joan  Drown  was  ever  married  to 
^^SS^iy  Cock,  her  alleged  second  husband;  asserting  ihat,  although  she 
lived  and  cohabited  with  him,  as  such,  till  his  death,  it  was  in  a  state 
of  concubinage  merely,  and  that  she  never  became  his  lawful  wife. 

Now  here  1  must  first  observe  that  the  burthen  of  proof  principally 
rests  with  Mr.  Northey.  Where  parties  have  cohabited,  especially 
where,  for  a  long  period,  and  till  the  death  of  one  of  them,  as  in  this  in- 
stance, the  'law  presumes  them  to  have  been  married;  for  it  will  not 
presume  a  criminal  and  illicit  connexion  between  parties, — at  all  events 
not,  to  the  prejudice  of  their  issue.  As  then  Mr,  Northey  (rather  un- 
graciously) has  raised  this  charge  against  his  great-grandmother,  he  should 
have  been  prepared  with  evidence  to  sustain  it;  in  which  point,  as  I  shall 
presently  observe,  he  has  wholly  failed.  On  the  contrary,  to  say  no- 
thing of  the  legal  presumption  in  its  favour,  the  actual  marriage  of  this 
Joan  Drown  and  Diggory  Cock  is  established  by  their  grandson,  Mr. 
Northey's  opponent  in  the  cause,  upon  what  appears  to  me  the  most  sa- 
tisfactory evidence. 

The  marriage  in  question  is  one  of  more  than  a  century  back;  conse- 
quendy,  it  was  a  marriage  anterior  to  the  marriage  act;  when  marriages 
were  neither  solemnized,  nor  registered,  with  the  regularity  that  they 
have  since  been,  in  virtue  of  that  act  To  hold  the  certificate  of  registry 
indispensable  to  the  proof  of  such  a  marriage,  would  be  absurd:  reputa- 
tion, cohabitation,  and  mutual  acknowledgments  sufficiently  prove,  at 
least,  such  a  marriage(a)  in  such  a  cause,  if  not  strongly  impeached. 
But  though  no  entry  can  be  found  in  any  registry  of  tiie  marriage  of 
Joan  I)rown  and  Diggory  Cock,  there  is  documentary,  as  well  as  oral, 
evidence  in  the  cause,  (though  the  latter  alone  might  possibly  be  suffi- 
cient,) which  places  the  fact  beyond  any  question.  For  instance,  the 
parties  had  three  children — ^these  children  were  christened  in  the  parish 
where  they  always  resided,  as  the  children  (two  sons  and  a  daughter) 
of  "  Diggory  Cock  and  Joan  his  wifeJ^  A^ain,  one  of  the  sons  (a  first 
Diggory)  died:  he  is  buried  in  the  same  parish  as  Diggory,  son  of  "Dig- 
gory Cock  and  Joan  his  wife.^^  Extracts  in  proof  of  all  this  from  pa- 
rish registers,  are  exhibited,  and  duly  verified,  in  the  cause.  Lastly, 
on  the  death  of  Diggory  Cock,  administration  is  granted  to  Joan,  as  his 
lawful  widow  and  relicty  of  course,  upbn  her  oath  to  that  effect;  and, 
on  real  property  being  sold  which  had  belonged  to  Diggory  Cock,  sub- 
sequent to  that  grant,  she,  Joan,  is  a  party  to  the  conveyance,  as  his 
*^  widow  and  administratrix.'^  These  facts  are  also  proved  by  duly 
verified  exhibits  in  the  cause.     Of  witnesses  examined,  the  testimony 

(a)  Or  probably  any  marriage,  the  marriage  act  having  been  repeatedly  held 
not  to  take  away  the  ancient  mode  of  proving  a  marriage  by  presumptive  evi- 
dence. See  judgments  to  this  effect  of  Lord  Mansfield,  in  the  case  of  St  De- 
vereux  v.  Much  Dew  Church,  [1  Bl.  Rep.  367]  and  that  of  Birt  y.  Barton,  [Doug. 
171].  And  Lord  Kenyon  has  declared,  in  a  case  at  niaifirius,  [Espin.  1, 214]  that 
though  the  marriage  act  had  introduced  a  register  of  marriages,  registration  made 
no  part  of  the  validity  of  a  marriage,  but  only  went  in  proof  of  it — and  that  since, 
as  well  as  before  the  passing  of  that  act,  cohabitation,  reputation,  mutual  acknow- 
ledgments, &c  were  good  and  available  evidence  of  a  marriage,  though  no  regis- 
ter whatever  was  prcduced. 
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is  all  one  way,  namely,  in  favour  of  the  marriage,  for  Mr.  Northey  has 
produced  no  evidence  upon  his  allegation^  that  ^*  the  Cocks  were  ge^- 
nerally  known  and  reputed  as  base  born.^^  •  Nor  has  he  succeeded  in 
extracting  any  such  evidence,  by  cross-examining  his  adversary's  wit- 
nesses, except  in  a  single  instance  of  much  too  trifling  a  nature  to  be 
dwelt  upon.  I  allude  to  the  evidence  of  one  old  blind  man,  of  83,  who 
does  say,  in  answer  to  an  interrogatory  administered  to  him  on  the  part 
of  Mr.  Northey,  that  a  person  named  Parkinson  told  him,  some  years 
ago,  that  these  "  Cocks''  wefe  all  **  base  bornJ'^ 

In  proof  of  this,  some  stress  appears  to  have  been  laid  upon  the  cir- 
cumstance that  Mr.  Cock  himself,  upon  the  death  of  the  deceased,  con- 
fessed or  admitted  that  "her  property y^^  generally,  belonged  to  *<the 
Northeys."  But  this  circumstance  is  sufficiently  explained.  Being  of 
the  half  blood,  and  not  aware  of  the  legal  distinction,  in  this  particular, 
between  the  descent  of  real  and  that  of  personal  property,  he  did,  at  first, 
erroneously  conceive  that  Northey  was  entitled  to  iheperaonaly  as  he 
is  to  the  realy  property  of  the  deceased:  under  which  impression,  and 
not,  as  asserted,  from  any  consciousness  of  his  father's  illegitimacy, 
he  made  the  admission  relied  upon.  But  he  retracted  this,  almost  in- 
stantly, upon  receiving  better  information;  and  from  that  time  to  the  pre- 
sent has  asserted  his  interest,  an  interest  which,  in  my  judgment,  he  has 
amply  proved. 

The  single  question,  under  these  circumstances,  is  that  of  costs;  to 
which  I  think  that  Mr.  Cock,  whose  interest  has  been  denied  upon  such 
frivolous  pretences,  is  justly  entitled.  Indeed  costs  generally  follow, 
where  the  person  whose  interest  has  been  denied  succeeds  in  establish- 
ing it,  almost  of  course,  without  special  grounds  of  exception,  of  V^hich 
I  can  discover  none  in  the  case  in  point  On  the  contrary,  Mr.  Nor- 
they, not  content  with  the  real  estate,  having  called  in  the  administra- 
tion duly  obtained  by  his  opponent  and  put  him  on  proof  of  his  interest 
by  setting  up  a  case  that  he  has  failed  to  sustain  by  any  evidence,  he  is, 
I  think,  especially  liable  to  reimburse  that  opponent  for  his  expenses  in 
both  Courts. 


SULLIVAN  V.  SULLIVAN.— p.  299. 
^By  Letters  of  JRequesty/ram  the  Jirchdeacon  qf  Buckingham.) 


The  mere  desertion  of  a  wife  by  the  husband,  though  a  maUcioui  desertion,  will 
not  bar  a  sentence  of  divorce,  at  the  suit  of  the  husband,  on  proof  of  adultery 
committed  by  the  wife. 

The  long  absence  of  the  husband  from,  held  not  to  be  a  desertion  of,  the  wife,  in 
the  particular  case;  and  the  sentence  held  not  to  be  barred,  as  insisted,  by  any 
part  of  the  husband's  conduct  towards  the  wife,  her  adulteiy  being  proved. 

This  was  a  cause  of  separation,  a  mensa  et  thoroy  by  reason  of  adul- 
tery, promoted  by  John  Augustus  SuUiVan,  against  his  wife,  Maria  Sul- 
livan. 

Judgment. 

Sir  John  Nicholl. 

This  is  a  suit  of  divorce,  brought  by  the  husband  against  the  wife,  by 
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reason  of  adultery.  It  is  admitted,  that  the  proofs  of  adultery  are  com- 
plete,  if  the  identity  of  a  female,  whose  history  is  given  in  the  depo- 
sitions, and  of  Maria  Sullivan,  wife  of  the  party  promoting,  and  the 
party  proceeded  against,  in  this  suit,  be  established  in  a  manner  satisfac- 
tory to  the  Court  But  of  this  identity  I  entertain  no  doubt,  either  le- 
gal or  moral,  on  the  proofs — any  more  than  I  do,  of  the  diversity  of  the 
husband,  and  of  a  person  whose  intercourse  with  the  wife,  is  proved  to 
have  been  such,  as  fixes  upon  the  wife,  (that  diversity  being  also  proved) 
the  charge  of  adultery. 

The  marriage  of  the  parties  took  place  in  July,  1816;  from  and  after 
which,  they  cohabited,  for  a  short  time^  and  mutually  acknowledged 
each  other,  as  husband  and  wife.  A  suit  was  then  instituted  by  the  fa- 
ther of  the  husband,  (a  minor  at  that  time-of  the  age  of  17  or  18)  to  an- 
nul the  marriage,  as  celebrated  by  banns  not  published  in  the  true  names 
of  one  of  the  parties — ^unquestionably  a  sufficient  ground  of  nullity,  had 
the  fact  so  been.  But  at  the  hearing  of  the  cause,  m  the  month  of  June, 
1818,  the  judgeof  the  Court  in  which  that  suit  was  instituted  pronounced 
for  the  validity  of  the  marriage— -and  the  sentence  so  had,  on  appeal  to 
this  Court,  was  affirmed,  also  in  the  month  of  Jpne,  in  the  following  year. 
It  was  then  appealed,  namely,  from  the  sentence  of  this  Court,  to  the 
high  Court  of  Delegates;  nor  was  that  appeal  actually  dismissed  till  the 
month  of  February,  in  the  present  year  [1824] ;  although  it  had  not  been 
prosecuted  by  the  appellant  beyond  to  the  mere  bringing  in  of  a  libel 
of  appeal:  to  which  the  respondent  had,  at  once,  given  a  negative  issue. 

Upon  the  institution  of  the  suit  of  nullity  in  1816,  the  husband  was 
sent  abroad  by  his  father,  to  await  its  issue.  He  was  soon  joined  on  the 
continent,  by  his  father  and  mother;  and  continued  abroad  till  February, 
1822;  at  \^hich  time  the  appeal  in  the  Court  of  Delegates,  as  just  said,  was 
still  depending — ^having,  during  the  greater  part  of  that  time,  been  at- 
tached to  the  British  embassy  at  Paris.  The  circumstances  to  which  the 
Court  has  referred,  as  connected  with  the  marriage,  account,  I  think, 
satisfactorily  for  this  part  of  the  history.  But  I  should  say,  that  on  the 
husband's  coming  of  age,  a  deed  of  separation  is  executed  by  and  be- 
tween the  parties;  covenanting  for  their  living ,  in  future^  separate  and 
apart;  an  annuity  for  life  of  500/.  and  the  sum  of  1000/.  by  way  of  out- 
fit, being  settled  on  the  wife,  in  and  by  that  deed. 

The  wife  during  all  this  time,  continued  in  this  country,  resident  at 
various  places — as  first,  at  a  place  called  Gold  Hill,  near  Chalfont  in 
Buckinghamshire;  and  then  at  lodgings  in  Mary-le-bone,  until  the  spring 
of  the  year  1821 — at  the  former  of  which  places  it  is,  that  she  is  pro- 
ved to  have  become  intimate  with  a  Mr.  Henry  Gouldney,  her  alleged 
paramour.  At  what  precise  time,  that  intimacy  assumed  the  character 
which  now  attaches  to  it,  neither  is,  nor  requires  to  be,  stated  in  evi- 
dence. Suffice  it  to  observe,  that  in  April,  1821,  the  wife,  Mrs.  Sul- 
livan, went  to  reside  at  Mottingham,  near  Eltham,  in  Kent,  where  she 
continued  till  the  month  of  April,  in  the  following  year— and  that,  du- 
ring nearly  the  whole  of  that  period,  she,  Mrs.  Sullivan,  and  Gouldney 
cohabited  as  husband  and  wife:  passing  however  under  assumed  names, 
and  using  every  precaution,  (as  by  suffering  no  trades  people  to  enter, 
or  even  to  come  within  the  outer  gates  of,  the  house,  which  is  descril^ed 
as  situated  in  a  spot  considerably  secluded,  &c.}  clearly  as  it  should  seem 
in  order  to  avoid  any  detection  of  this  intercourse  by,  or  on  behalf  of, 
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the  husband.  The  same,  at  Nelson  Square,  in  the  neighbourhood  of 
Newington,  to  which  they  removed  after  leaving  M ottingham;  and  then, 
at  Loosely  Row,  in  the  parish  of  Princes  Risborough,  in  the  county  of 
Bucks;  where  Mrs.  Sullivan  was  resident,  at  the  issue  of  the  citation  in 
the  cause.  And  it  is  in  proof,  that  the  fruit  of  this  intercourse  has  been 
two  children,  to  whom  the  wife  has  actually  given  birth;  without  any 
pretended  connection  with  her  husband,  the  complainant  in  the  cause. 

So  far  then  as  respects  the  adultery  charged  on  the  wife,  the  case  is 
fully  proved^  Now  being  so  proved,  and  actual  connivance,  at  least, 
on  the  part  of  the  husband  not  being  suggested;  what  is  there,  let  me 
ask,  to  justify  the  wife's  violation  of  her  marriage  vow;  and  so,  to  de* 
prive  the  husband,  in  this  particular  instance,  of  that  remedy,  to  which 
the  wife's  infidelity  plainly  entitles  a  husband,  under  ordinary  circum* 
stances?  It  has  been  argued,  that  the  husband's  going,  and  his  long  so- 
journ, abroad,  amounts  to  a  malicious  desertion  of  the  wife;  and 
that  this  should  operate  as  a  bar.  Now  here,  in  the  first  place,  I  am 
still  to  learn,  that  even  a  malicious  desertion  of  the  wife  by  the  hus- 
band, is  any  bar  to  a  sentence  of  divorce  prayed  by  the  husband  for 
adultery  committed  by  the  wife.  By  the  law,  indeed,  of  some  countries, 
malicious  desertion  is  a  substantive  ground  of  divorce,  at  the  prayer  of 
the  wife,  against  the  husband;  but  not  even  there,  that  I  am  aware  of, 
it  licences  adultery  on  the  part  of  the  wife,  by  precluding  the  husband 
from  a  sentence  of  divorce  on  proof  of  its  commission.  Certainly,  how- 
ever, that  neither  is,  nor  ever  has  been,  a  doctrine  of  the  law  of  this 
country;  which  also,  as  it  is  well  known,  has  not  recognized  even  mali- 
cious desertion  as  a  substantive  ground  of  divorce.  But,  though  second- 
ly, principally,  I  am  clearly  of  opinion,  that  in  true  legal  construction, 
the  husband's  absence  from,  was  any  thing  but  a  malicious  desertion  of, 
the  wife,  under  the  circumstances  of  the  case.  At  the  time  of  the  hus- 
band's going  abroad,  a  suit  (then  just  instituted)  was  depending,  to  try 
the  validity  of  the  marriage:  nor  was  that  question  finally  disposed  of 
till  long  after  the  adulterous  connexion  formed  by  the  wife,  on  which, 
being  proved,  the  husband  now  relies  for  a  sentence.  But  during  the 
pendency  of  that  suit,  cohabitation  was  not  only  not  incumbent,  by  law, 
on  the  parties,  or  on  either  of  them;  it  would  even  have  been  legally 
censurable,  at  least  in  the  husband.  Nor  could  the  wife  at  any  period, 
till  after  that  when  she  had  forfeited  her  conjugal  rights  by  the  actual 
commission  of  adultery,  have  sued  the  husband  for  restitution,  had  he 
been  resident  in  this  country.  Of  one  feature,  at  least,  of  malicious 
desertion,  there  is  a  total  absence  of  any  appearance  in  the  cause— I 
mean  that  feature  (often  a  very  principal  one  in  the  character  of  malici- 
ous desertion)  which  discloses  itself,  in  the  circumstance  of  the  wife 
being  left  unprovided  for.  She  was  amply  provided  for  out  of  the 
husband's  funds,  on  his  becoming  of  age,  as  already  said  by  the  Court, 
under  the  deed — and,  up  to  that  time,  she  had  been  alimented  at  the 
rate  of  300/.  per  annum,  by  the  Courts  in  which  the  suit  of  nullity  ^c- 
cessively  depended. 

But  the  deed  of  separation  has  also  been  urged  in  bar  of  the  hus- 
band's prayer.  Now  these  Courts  have  so  repeatedly  said  that  such 
"  deeds  of  separation"  are  no  bars,  either,  on  the  one  hand,  to  suits  for 
restitution,  or,  on  the  other,  as  here  suggested,  to  charges  of  adultery, 
that  it  would  be  quite  superfluous  to  combat  this  argument,  looking  at 
the  deed  of  separation  between   these  parties,  qua  deed  of  separation 
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merely.  But  it  has  been  said,  that  this  particular  deed  of  separation, 
by  the  very  wording  of  it,  amounts  to  a  letter  of  license  to  the  wife,  to 
conduct  herself  howsoever,  and  to  connect  herself  with  whomsoever,  she 
pleases.  But  I  see  nothing  in  the  deed,  even  taken  per  sCy  which  ne- 
cessarily implies  this.  I  see  no  more  in  the  deed  than  the  ordinary 
class  of  provisions  (a)  for  enforcing,  so  far  as  may  be,  the  continuance, 
and  preventing  the  determination,  of  the  separate  state  in  which  the 
parties  covenant  to  live,  by  means  of  a  suit  for  restitution  brought  by 
either,  which,  nearly  in  all  cases,  find  their  way  into  deeds  of  this  na- 
ture; though  nugatory  as  to  any  binding  efifect  on  the  parties,  in  this 
particular,  as  already  hinted.  But  what  again,  as  appears  in  evidence, 
has  been  the  conduct  of  the  parties  to  the  deed?  Does  thai  countenance 
the  interpretation  sought  to  be  put  upon  it  by  the  wife's  counsel?  Does 
that  give  it  to  be  supposed  that  either  the  one  gave,  or  the  other  took 
it,  as  a  letter  of  licence  to  the  effect  contended?  Quite  the  contrary. 
Did  the  wife  consider  it  a  letter  of  licence  to  connect  herself  with  Mr. 
Grouldney?  The  clandestinity  of  that  connexion,  to  which  I  have  alrea- 
dy alluded,  shows  it  not  to  have  been  so  regarded  on  her  part  And  as 
to  the  husband,  it  is  not  denied,  that  immediately  on  receiving  inti- 
mation of  what  the  wife's  conduct  had  been,  he  takes  steps  to  bring  the 
matter  to  its  present  legal  issue;  without  any  suspicion,  as  it  should 
seem,  that  he  had  licensed  the  wife  to  form  any  such  connexion  as  that, 
which  is  the  foundation  of  this  suit — although  the  mere  production  of 
the  deed,  if  a  letter  of  licence  to  the  wife  to  form  such  a  connexion, 
would  at  once  defeat  the  sole  object  of  the  suit,  as  he  himself  must  have 
known. 

The  Court  has  been  urged,  over  and  over,  to  consider  the  ill  effect 
which  it  has  been  partly  argued,  and  partly  assumed,  that  a  sentence  of 
divorce  in  this  cause  will  have  on  public  morals.  This,  of  course,  as 
with  reference  to  the  supposed  countenance  that  im^moralitt/  will  de- 
rive, from  a  husband  so  circumstanced  as  the  plaintiff,  taking  advantage, 
as  it  has  been  phrased,  of  his  wife's  infidelity.  But  is  the  Court,  by 
witholding  its  sentence,  to  leave  it  to  be  inferred,  as  it  must  ^do,  that  a 
wife,  even  one  so  circumstanced  as  the  defendant,  has  its  sanction  to 

(a)  "Now  this  indenture  witnesseth,  that  in  pursuance  of  the  said  agreement, 
dec,  he,  the  said  John  Augustus  Sullivan,  doth  covenant,  &c  that  the  said  Ma- 
ria Sullivan  may,  at  all  times  hereafter,  live  separate  and  apart  from  him,  the 
said  John  Augustus  Sullivan,  her  husband,  as  if  she  was  sole  and  unmarried;  and 
that  she  shall  be  free  from  the  power  and  command,  restraint,  controul,  and  au- 
thority, of  him  the  said  John  Augustus  Sullivan;  and^ shall  and  may  live,  and  re- 
side, in  such  place  or  places,  and  in  such  manner,  as  to  her,  from  time  to  time, 
shall  seem  meet :  and  that  he,  the  said  John  Augustus  Sullivan,  shall  not,  nor 
will  molest  or  disturb  the  said  Maria  Sullivan  in  her  person,  or  in  her  manner  of 
living.  Sic,  nor,  at  any  time  or  times  hereafter,  by  suit  or  process  in  the  ecclesi- 
astical Court,  &c,  or  by  any  other  means  whatsoever,  seek  or  endeavour  to 
compel,  the  said  Maria  Sullivan,  to  cohabit  or  live  with  him  the  said  John  Au- 
gustus Sullivan,  or  to  enforce  any  restitution  of  conjugal  rights;  and  shall  not, 
or  will,  for  that  purpose  or  otherwise,  use  any  force,  constraint,  or  violence,  to 
the  person  of  the  said  Maria  Sullivan;  or  sue,  or  cause  to  be  sued,  any  person  or 
persons  whatsoever,  for  receiving,  harbouring,  lodging,  protecting,  or  entertain- 
ing her— but  that  she,  the  said  Maria  Sullivan,  may,  in  all  things,  live,  as  if  she 
was  sole  and  unmarried  without  the  restraint  or  correction  of  the  said  John  Au- 
gustus Sullivan,  or  of  any  other  person,  or  persons,  by  or  through  his  means, 
consent,  or  procurement."  It  will  be  seen  that  these  provisions  are  precisely 
similar  to  those  in  the  deed  of  separation  in  the  cause  of  Barker  v.  Barker. 
Vide  page  308,  ante  in  noiie. 
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commit  adultery?  I  hardly  think  that,  of  the  two  alternatives,  this  is 
the  one  least  likely  to  countenance  immorality/.  What  should  have 
been  the  wife's  conduct  in  the  peculiar  circumstances  under  which  I  ad- 
mit her  to  have  been  placed?  Its  object  should  have  been,  to  qualify 
herself,,  during  his  absence,  by  mental  and  moral  improvement,  for  the 
husband's  future  society;  which  might  then,  notwithstanding  the  state 
of  actual  separation  in  which  they  were  living,  have  been  ultimately 
afforded  her.  Instead  of  so  doing,  by  abandoning  herself  to  her  vici- 
ous inclinations,  she  has  clearly  founded  the  sentence  of  legal  separa- 
tion now  prayed  by  the  husband — ^which,  as  thinking  him  justly  enti- 
tled to  it,  under  all  the  circumstances  of  the  case,  in  spite  of  what  has 
been  urged  to  the  contrary,  I  accordingly  pronounce,  (a) 

"  (a)  Mr.  SuUivan  has  since  obtained  an  act  of  parliament  by  which  the  mar- 
riage was  dissolved :  although  he  and  his  wife  were  living  separate,  as  above,  (in 
effect  had  never  cohabited)  when  the  adultery  in  proof  was  committed  by  the 
wife.  To  compensate  for  this  ordinary  requisite  (namely  the  cohabitation,  at 
that  time,  of  the  parties)  to  the  passing  of  such  an  act,  it  seems,  that  the  two 
houses  examined  witnesses  to  the  wife's  ante-nufitial  incontinence.  The  editor 
conceives  this  to  be  the  single  instance  of  their  having  so  done.  Such  evidence. 
It  may  be  added  has,  in  no  instance,  been  received,  to  assist  in  making  out  the 
husband's  claim  to  a  sentence  of  separation  by  reason  of  his  wife's  adultery,  in 
the  spiritual  Court.    See  Perrin  v.  Ferrin,  vol.  i.  p.  1« 


PECULIARS  COURT  OF  CANTERBURY. 

ENGLAND  v.  HURCOMB.— p.  306. 

Articles  against  three  defendants  for  brawling,  &c«  in  a  church,  pronounced  to 
be  proved,  and  the  defendants  suspended  and  condemned  in  /uU  costs — ^the 
case  of  no  one  of  the  three,  either  looking  to  his  own  conduct,  or  that  of  the 
promovent,  being  held  to  be  a  case  for  mitigated  costs. 


PREROGATIVE  COURT  OF  CANTERBURY. 

HUNTER  V.  BYRN.— p.  311. 
(On  Petition.) 


Where  objections  to  an  inventory,  given  in  on  the  oath  of  an  executor,  are  taken 
by  one  only  of  various  parties,  (her  interest,  too,  only  derivative)  equally  in- 
terested in  the  effects  of  the  testator,  the  rest  apparently  acquiescing;  and 
where  the  disclosure  of  assets  sought,  refers  back  to  transactions  pretty  remote 
in  point  of  date,  &c. — ^under  such  (and  by  parity  of  reason,  under  similar)  cir- 
cumstances, the  Court  will  presume  the  inventory  to  be  correct,  and,  conse- 
quently, will  dismiss  the  executor,  without  #/ronj^  grounds  laid  to  induce  a  con- 
trary suspicion. 

Henrt  Frederick  Arbouin^  late  of  Mincing  Lane,  London,  died 
some  time  since,  having  duly  made  and  executed  his  last  will  and  testa- 
ment, whereof  he  appointed  his  wife,  Elizabeth  Arbouin,  James  Byrn, 
(party  in  this  cause),  and  John  Sabatier,  executors;  who  took  probate, 
AS  such,  of  his  will  in  the  month  of  May,  1803. 
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The  testator,  by  his  said  will,  directed,  that  the  residue  of  his  estate 
and  effects  should  be  converted  into  money,  and  invested  in  the  names 
of  the  said  James  Byrn,  and  John  Sabatier;  upon  trusty  to  pay  the  in- 
terest, annual  dividends,  or  profits  thereof  to  his  said  wife,  Elizabeth 
Arbouin,  for  her  life;  and  from  and  after  her  decease,  (in  liie  event  of 
the  deaths  of  their  common  issue,  under  age  and  unmarried,  a  contin- 
gency which  actually  befel  in  the  year  1817),  upon  trust,  for  the  bene- 
fit of  such  person,  or  persons,  as  she,  the  said  Elizabeth  Arbouin,  should, 
by  will  or  otherwise,  lawfully  appoint 

Elizabeth  Arbouin  died,  having  first  duly  made  and  executed  her  last 
will  and  testament,  whereof  she  also  appointed  James  Byrn  aforesaid, 
and  the  Rev.  Daniel  Veysie,  clerk,  executors,  who  duly  proved  the  same 
in  the  month  of  February,  1806;  having,  in  and  by  such  will,  directed 
and  appointed,  that  both  her  own  property,  and  that  subjected  to  her 
appointment,  by  the  will  of  her  husband,  in  the  event  aforesaid,  should, 
in  that  event,  go  to,  and  be  divided  among,  certain  persons  in  certain 
proportions — one  eighth  being  limited  and  (bequeathed  in  the  same,  to 
Susannah  Hunter,  (formerly  Arbouin)  the  other  party  in  the  cause. 

Under  these  circumstances,  a  citation  had  issued,  at  the  instance  of 
the  said  Susannah  Hunter,  calling  upon  the  said  James  Byrn,  as  sur- 
viving executor  of  the  will  of  Elizabeth  Arbouin  deceased,  for  an  in- 
ventory, and  account  of  her  effects.  And  the  present  question  respected 
the  validity  of  an  objection  taken,  on  the  part  of  Mrs.  Hunter,  to  the 
declaration  in  lieu  of  an  inventory  exhibited  by  the  said  James  Byrn, 
under,  and  in  viftue  of,  that  citation. 

In  SUPPORT  of  the  objection  it  was  contended,  that  the  inventory 
was  unsatisfactory,  as  not  duly  setting  forth  the  husband's  effects,  sub- 
jected, as  above,  to  the  disposal  of  the  wife;  to  a  constat  of  which  Mrs. 
Hunter,  as  appointee  to  an  eighth  of  these,  was  clearly  entitled,  and  from 
Byrn,  the  party  cited — he,  Byrn,  being  the  surviving  executor,  both 
of  husband  and  wife. 

On  the  other  hand,  it  was  argued  that  the  objection  was  unfounded, 
the  inventory  itself  being  satisfactory,  in  the  view  taken  of  it  by  counsel 
(in  effect,  that  stated  in  tiie  judgment).  It  was  also  submitted,  that  the 
objection  was  one  which,  whether  founded  or  not,  it  might  be  incompe- 
tent to  the  Court  to  entertain,  on  the  authority  of  certain  cases  deter- 
mined at  common  law;  and  in  particular,  on  that  of  a  late  case,  Hender- 
son V.  French,  in  Maule  and  Selwyn's  Reports,  (a) 

Judgment. 

Sir  John  Nicholl. 

This  inventory  or  declaration  is  objected  to,  in  a  single  item.  The 
party  who  objects,  states  in  her  act  on  petition,  that  ^^  she  has  been  in- 
formed, and  believes,  that  the  sum  of  1 140/.  over  which  the  said  Elizabeth 
Arbouin  is,  in  the  said  declaration,  by  the  said  James  Byrn,  admitted  to 
have  had  a  disposing  power  by  the  will  of  her  late  husband,  does  not 
constitute,  and  is  not,  in  the  said  declaration,  stated  to  constitute,  the 
whole  of  her  late  husband's  effects,  subjected  to  the  disposal  of  the  said 
Elizabeth  Arbouin,  as  aforesaid,'' — that  is,  as  already  stated  in  the  for- 
mer part  of  the  act  And  she  prays,  that  ^<  the  said  James  Byrn  may 
be  assigned  to  amend  his  declaration,  either  by  inserting  therein,  or  by 
exhibiting  separately,  a  full,  true,  and  particular  inventory,  of  all  and 

(a)  Vide  case  of  Telford  v.  Morison^  formerly  Thomas, /ko«^  p.  332. 
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singular,  such  the  goods,  chattels,  and  credits  of  the  husband^  that  at 
any  time,  since  his  death,  have  come  to  his,  the  said  James  Bym's  bands, 
possession,  or  knowledge,  as,  by  the  husband's  will,  were  directed  to  be 
mvested,  upon  trust  for  the  benefit,  in  a  certain  contingency,  of  the  ap- 
pointees of  the  wife"— of  which  Mrs.  Hunter,  I  may  say,  is  fully  ad- 
mitted to  be  one. 

Now  the  property  of  the  husband,  so  subjected  to  the  wife's  disposal, 
being  the  ^^  residue  of  his  effects^^  the  exhibitant  has  stated,  in  substance, 
both  the  amount  of  that  residue,  and  how  derived.  For  he  says,  thaty 
till  the  death  of  his  co-executor,  Mr.  Veysie,  in  the  year  1817,  he,  the 
exhibitant,  scarcely  intermeddled  in  the  deceased's  effects ;  save  only 
that,  early  in  that  year,  "at  the  time  of  his,  the  exhibitant's,  bankruptcy,  he 
proved,  as  executor  of  the  deceased,  a  debt  against  his  own  estate^  for 
the  share  of  property  due  to  her,  the  deceased,  on  account  of  a  partner- 
ship concern,  in  which  he,  the  exhibitant,  and  the  deceased's  late  hus- 
band, had  been  formerly  engaged;""  with  the  dividends  upon  which,  he 
purchased  the  sum  of  1500/.,  three  per  cent  consolidated  bank  annuities, 
in  the  joint  names  of  himself,  and  Mr.  Sabatier,  his  co-executor  in  the 
estate  of  the  husband.  He  admits  the  deceased  to  have  had  a  disposing 
power  over  this,  by  the  will  of  her  husband;  and  this  it  is  of  which  Mrs. 
Hunter  speaks,  in  her  act,  as  1140/.,  being  the  sum  for  which  that  stock 
was  actuadly  sold  out  in  August,  1821;  and  which  constitutes  the  sup- 
posed objectionable  item,  in  the  declaration  now  excepted  to. 

The  question  then  is,  whether  the  exhibitant  is  compellable,  upon 
this  statement  of  facts,  to  substitute  for  this  sum  of  1140/.,  stated  in  his 
declaration,  an  inventory,  in  full,  of  the  husband's  effects,  as  now  prayed? 
I  am  of  opinion  that  he  is  not  t^ompellable,  at  this  time,  in  virtue,  at 
least,  of  the  present  citation,  and  under  the  circumstances.     The  disclo- 
sure sought,  is  very  remote  in  point  of  time — it  is  soueht  by  one,  whose 
interest  in  tiie  effects  of  the  husband  is  merely  derivative;  and  tlie  cita- 
tion is  for  an  inventory  of  the  wife's  effects  only,  not  those  of  the  hus- 
band— although  this  last,  as  being  a  technical  objection  merely,  inas- 
much as  Byrn,  the  party  cited,  is  the  husband's  executor,  as  well  as 
that  of  the  wife,  might  have  been  overlooked  by  the  Court,  had  the 
party  citing  him  made  a  strong  case  upon  the  merits.     Both  testators 
have  been  dead  these  almost  20  years.     Byrn  too  had  co-executors  in 
the  management  of  the  estates  of  both;  each  of  whom  is  since  also  dead — 
and  of  various  legatees,  the  whole,  it  should  seem,  with  the  exception 
of  Mrs.  Hunter,  have  acquiesced  in  this  sum  of  1140/.,  being,  as  he 
states  it,  that  residue  of  the  husband's  effects  subjected,  by  his  will,  to 
the  wife's  appointment     Now  I  think,  under  these  circumstances,  that 
I  am  bound  to  presume  the  inventory  correct  in  this  particular,  without 
strong  grounds  laid  to  induce  a  contrary  suspicion.     But  I  have  looked 
in  vain  for  such,  in  the  present  proceeding.     Nothing  in  the  shape  of 
any  omission,  or  suppression,  is  specified — all  which  her  act  states  (un- 
supported too  by  any  affidavit)  is,  that  she,  Mrs.  Hunter,  has  been  in- 
formed, and  believes,  that  this  sum  of  1140/.,  is  not  the  whok  of  her 
late  husband's  effects,  subjected  to  the  wife's  disposal  by  his  will.     On 
the  contrary,  it  is  sworn  by  Byrn,  generally ,  at  the  end  of  this  decla- 
ration, that  no  further  or  other  goods,  chattels,  or  credits,  of  the  de- 
ceased, (the  wife)  have  at  any  time  come  to  his,  the  declarant's,  hands, 
possession,  or  knowledge,  than  those  inserted  in  the  declaration;  which 
would  be  plainly  yiz/se,  if  this  sum  of  1 140/.  did  not  constitute  the  whole 
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of  the  effects,  subject  to  her  disposal,  under  the  first  testator's  will,  as 
above.  It  is  in  effect  then,  both  stated  and  sworn,  in  this  declaration, 
to  constitue  that  whole,  though  Mrs.  Hunter  says  otherwise  in  her  act-— 
and  I  think  that  I  am  bound  to  presume  that  statement,  so  made  and 
sworn,  to  be  correct,  at  least  for  any  thing  that  appears  to  the  contrary 
on  the  face  of  these  proceedings;  and,  consequently,  thiat  I  am  bound 
to  dismiss  the  paily  cited  from  the  further  effect  of  the  citation. 


In  the  goods  of  SAMUEL  ROLLS,  deceased-— p.  316. 

COu  Motion.  J 


•  ' 

The  Court  w.ill  no^  decree  probate,  even  in  comnton  form,  of  aiterationa  in  a  will, 
so  made  as,-  in  themselves,  and  on  the  face  of  th<;m,  to  be  only  cursory,  and  de- 
liberative, upon  (^davits;  where  it  is  doubtful  whether  any /iroq/^  of  what  ap- 
pears of  their  history,  as  stated  in  the  affidavits,  would  justify  the  Court  m 
pronouncing/or  those  alterations,  if  regularly  firofiounded,  as  parts  of  the  tes- 
tator's will, 

Samuel  Rolls  of  Tottenham,  in  the  county  of  Middlesex,  Esq.  (the 
party  deceased)  died  suddenly^  on  the  25th  of  July  last,  [1824;]  pos- 
sessed of  personal  property  to  tiie  amount,  in  value,  of  about  25,CK)0/. 

In  April,  1815,  the  deceased  duly  made  and  executed  his  will,  in  the 
presence  of  three  witnesses,  and  thereof  appointed  his  wife,  and  three 
other  persons,  executors. 

By  this  will  he  bequeathed  to  his  wife  the  sum  of  1000/.,  and  all  his 
furniture,  &c.,  absolutely;  and  a  life  interest  in  the  sum  of  8000/. :  to  his 
nephew,  John  Rolls,  500/.:  to  a  person  named  Francis  Sard,  50/.:  and 
tlxe  residue  (with  the  exception  of  certain  other  legacies,  amounting  in 
the  whole  to  about  2000/. )  to  his  nephews  and  nieces,  children  of  his 
brothers'  and  sisters',  twenty-three  in  number;  eight  of  which  residuary 
legatees  were  still  minors. 

In  the  monlh  of  April,  1822,  the  deceased,  in  a  conversation  with 
Mr.  John  Sard,  mentioned  to  him,  that  it  was  his  intention  to  leave 
Francis  Sard  100/. 

In  December,  1823,  or  January,  1824,  he  produced  his  will  to  Mrs. 
Rolls,  intimating  his  intention  to  make  certain  alterations  in  the  same. 
He  then  read  over  the  will  to  Mrs.  Rolls;  and,  on  reading  the  legacy  of 
500/.  given  to  his  nephew,  John  Rolls,  made  some  alteration  tiierein 
with  a  pencil.  On  reading  the  bequest  of  50/.  to  Francis  Sard,  he  made 
a  similar  alteration;  observing,  that  he  had  promised  Mr.  John  Sard,  to 
leave  Francis  Sard  100/. ;  the  propriety  of  keeping  which  promise,  she, 
Mrs.  Rolls,  assented  to.  On  reading  the  bequest  of  8000/.  for  life,  to 
Mrs.  Rolls,  he  observed,  that  "  he  had  not  done  sufficient  forher,'*  and 
that  "  he  would  leave  her  something  more,  increasing  her  income  to 
500/.  per  annum;"  upon  which,  still  with  a  pencil,  he  made  a  further 
alteration  in  the  said  will. 

The  will  remained  in  the  testator's  own  possession;  and  it  was  found, 
ijtfter  his  death,  in  his  iron  chest,  by  a  Mrs.  Holt,  with  the  following 
pencil  marks,  and  alterations.  The  legacies  to  Mr.  John  Rolls,  and 
Mr,  Francis  Said,  increased,  the  one  from  500/.  to  1000/. ;  and  the 
otlier,  from  50/.  to  100/.  rc^ectivcly,  hy  figures — and  the  bequest  for 

Vol.  u.  41 


322  Telford  v.  Morison.  M •  T.  1824. 

life  to  Mrs.  Rolls,  increased  from  8000/.  to  9000/.,  by  the  word, 
**  nine,",  (substituted  for  eight  in  the  will)  all  in  pencil — such  figures 
and  word,  respectively,  being  in  the  deceased's  hand-writing. 

An  affidavit  of  these  facts  was  now  exhibited,  made  fty  Mrs.  Bolls, 
Mrs.  Holt,  Mr.  John  Sard,  and  a  Mr.  Saddington,  (the  latter  to  the 
hand-writing  only)  and  a  decree  was  prayed,  on  the  part  of  the  execu- 
tors, calling  upon  the  residuary  legatees,  to  show  cause  why  probate  of 
the  said  will,  with  the  said  pencil  alterations,  should  not  be  granted  to 
the  executory  in  common  form;  with  the  usual  intimation. 

Court. 

Sir  John  Nicholl. 

These  alterations  are  slightly  made,  and  are,  clearly,  in  themselves, 
and  upon  the  face  of  them,  only  cursory  and  deliberative.  And  it  is  by 
no  means  certain,  that  any  joroq/*  even  of  what  appears  of  their  history 
in  these  affidavits,  would  justify  the  Court  in  pronouncing  for  tliem,  if 
regularly  propounded,  as  parts  of  the  deceased's  will.  With  this  im- 
pression of  the  case,  I  think,  that  probate  of  tlie  will,  as  altered,  ought 
not  to  pass  to  the  executors,  in  common  form;  and,  consequently,  that 
the  citation  now  prayed,  is  one  that  ought  not  to  issue.  A  probate  in 
common  form  would,  of  course,  not  be  binding  upon  the  parties  entitled 
to  the  residue;  especially  not,  upon  such  of  them  as  are  minors.  At  the 
same  time,  in  permitting  it  to  pass,  the  Court  might  well  mislead  a// the 
parties  as  to  what  its  probable  judgment  would  be,  in  the  event  of  these 
alterations  being  propounded;  and  the  facts  and  circumstances,  now 
stated,  merely  upon  affidavits,  for  the  purpose  of  sustaining  them,  being 
pleaded,  and  proved — a  possible  misconception  s^inst  which,  I  think, 
I  am  bound  to  guard  by  rejecting  the  present  prayer.  In  the  event  of 
these  alterations  not  being  propounded  by  those  who  are  interested  to 
sustain  them,  and  proved,  per  testes;  probate  must  be  taken  of  the  wiU^ 
as  originally  executed,  (a) 

Motion  refused. 

(a)  These  alterations  were  propounded  in  the  followine  Hilary  Term,  in  an 
allegation^  pleading,  in  substance,  as  stated  in  the  above  affidavits:  bat  the  Court, 
on  debate,  rejected  the  allegation,  and  decreed  a  probate  of  the  will,  to  the  ex- 
ecutors, in  its  original  state. 


TELFORD  V.  MORISON,  formerly  THOMAS.— p.  319. 

fOn  Motion.  J 

A  creditor  (or  legatee)  may  object  to  an  inventory  g^ven  in  by  an  executor  or 
administrator;  and  may  file  an  allegation  pleading  omiua,  in  order  to  take 
the  answers  of  the  executor  or  administrator,  though  he  may  not  go  on  to  ex- 
amine witnesses  to  falsify  the  inventory. 

The  Court  is,  plainly,  not  merely  ministerial  in  the  matter  of  inventories,  under 
the  statute  ot  Hen.  VIII.,  although  there  are  two  cases,  in  firohidition,  in  the 
Court  of  King's  Bench,  seemin^y  to  the  eflfect  (one,  at  least,  of  them)  a»  rtf- 
portedf  that  it  is  so,  merely  ministerial.  Accordingly  it  will  go  on  to  entertain 
dbjectiod^  to  inventories  as  above,  until  it  is  more  fully  assured,  that  the  advised 
judgment  of  the  Court  of  King's  Bench  ir,  to  the  effect  of  those  cases,  as  rf- 
fioried, 

Tnis  was  a  question  of  objection  to  an  act  on  petitioni  which  the 
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proctor  for  the  party  objecting  had  declined  writing  to;  simply  moving 
the  Courts  by  counsel,  that  his  party  might  be  dismissed^  under  the  fol- 
lowing circumstances. 

Amy  Thomas,  widow  and  executrix  of  John  Thomas,  the  party  de- 
ceased in  the  cause,  had  been  cited  by  John  Telford,  a  creditor  of  tlie 
said  deceased,  to  exhibit  an  inventory  of  his  effects,  and  to  render  a  true 
and  just  account  of  her  administmtion  of  the  same.  A  proctor  appeared 
for  the  party  cited;  and,  after  exhibiting  a  declaration  (instead  of  an  in- 
ventory) together  with  an  account,  as  rec|uired,  prayed  that  his  party 
might  be  dismissed.  The  proctor  for  the  creditor  prayed  to  be  heard, 
on  his  petition,  in  objection  to  this;  and  brought  in  an  act  on  petition; 
alleging,  in  objection,  that  she,  the  executrix,  in  her  declaration,  had 
not  **set  forth  the  particulars  of  tlie  sundry  spirituous  liquors,  of 
which  she  admitted  the  deceased"  (a  publican  by  trade)  '*  to  have  died 
possessed ;''  nor  had  she  "set  forth,  and  specified,  the  several  articles  of 
household  goods,  furniture,  plate,  linen,  and  china,  belonging  to  tlie  de- 
ceased; nor  when,  where,  and  by  whom,  the  same  were  appraised;'^ 
but  had  merely  stated,  generally,  that "  they  were  appraised  at  the  sum 
of  120/.  10*."  And  the  same  in  respect  to  the  lease  and  good-will  of 
the  testator's  house  and  business,  which  were  only  said,  generally  again, 
to  have  been  <<  appraised  at  the  sum  of  100/.;"  though  they  were  ob- 
jected to  be  of  much  greater  value.  The  act  therefore  prayed,  that  the 
executrix  might  be  compelled  to  amend  her  declaration  in  tiiese  par- 
ticulars; and  might,  further,  be  condemned  in  the  costs  of  the  proceed- 
ing. Instead  of  writing  to  this  act,  the  proctor  for  the  executrix,  as 
already  said,  moved  the  Court,  by  counsel,  that  his  party  might  be  dis- 
missed— submitting,  that  the  Court  had  no  jurisdiction  to  entertain  ob- 
jections of  this,'  or  any  nature,  to  an  inventory,  on  the  authority  of  two 
cases  determined  in  prohibition  by  the  Court  of  King^s  Bench;  the  case 
of  Catchside  v.  Ovington,  reported  in  3  Btirfows,  1922,  and  that  of 
Henderson  v.  French,  reported  in  5  Maule  and  Selwyn,  406,  and,  con- 
sequently, that  his  party,  the  executrix,  was  entitled  to  her  dismissal. 

CoUBT. 

Sir  John  Nicholl. 

This  is  a  question  of  jurisdiction;  and  it  is  one  which  should  have 
been  raised,  by  the  proctor  for  the  executi-ix  writing  to  the  act,  to  tlie 
effect  of  what  is  now  submitted  to  the  Court,  by  counsel,  on  a  mere  mo- 
tion. At  the  same  time,  as  both  the  Court  and  the  adverse  counsel 
were  previously  apprized  of  the  grounds  of  the  motion,  so  that  neither 
the  one,  nor  the  oUier,  are  taken  by  surprize  in  consequence  of  the  course 
actually  pursued,  I  shall  proceed  to  dispose  of  the  question,  at  once,  not- 
withstanding the  general  irregularity  of  the  proceeding:  although,  as  I 
repeat,  this  is  not  the  mode  inwhich  a  question  of  jurisdiction  at  all, 
especially  one  of  this  magnitude,  ought  to  have  been  raised. 

The  jurisdiction  of  the  Court,  in  the  case  in  point,  is  denied,  not  so 
much,  avowedly^  upon  any  reason,  or  with  reference  to  any  principle, 
as  it  is  upon  the  authority  of  two  cases  determined  in  prohibition,  that 
of  Catchside  v.  Ovington,  and  that  of  Henderson  v.  French,  the  latter 
itself,  by  the  way,  founded^  partly  no  doubt,  on  the  former,  which  must 
be  taken  to  have  had  at  least  some  weight  with  the  Court,  in  its  character 
of  precedent^  as,  and  for,  which,  it  was  cited  in  the  latter  case.  In  a 
third  case,  indeed  that  of  Hinton  and  Parker,  8  Mod.  1G8,  there  is  a 
dictum  to  a  similar  effect  witli  the  judgments  in  the  other  two,  so  far 
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as  that  dictum  itself  goes.  But  the  principle  upon  which  that  dictum 
proceeded,  be  it  what  it  might  (for  it  is  not  saidy  nor  is  very  easy  to  he 
conjectured) J  at  least  gives  no  countenance  whatever  to  the  avowed  prin" 
ciple  upon  which  the  other  two  cases  were  decided.  For,  in  that  case 
01  Hinton  and  Parker,  the  power  of  the  Ecclesiastical  Court  to  entertain 
objections  to  an  inventory,  in  one  of  the  only  two  caises  in  which  it  has 
any  pretence  to  exercise  such  a  power,  namely,  at  the  suit  of  a  legatee, 
is  admitted:  a  prohibition  is  actually  denied  on  the  ground  of  its  having 
such  power.  The  dictum^  a  mere  dictum,  is  only  to  this  effect — ^that 
the  Ecclesiastical  Court  has  no  such  power,  at  the  suit  o{  bl  creditor.  But 
the  principle  upon  which  the  prohibition  seems  to  have  gone  in  the  case 
of  Catchside  and  Ovington  and  the  other(o)^ — namely  that,  under  the 
statute  of  Hen.  VIII.,  the  Ecclesiastical  Court  is  merely  ministerial  in 
this  matter  of  inventories — goes  to  deprive  the  Ecclesiastical  Court  of 
the  power  of  entertaining  objections  to  an  inventory  altogether;  whether 
at  the  suit  of  a  creditor,  or  at  that  of  a  legatee,  as  will  presently  appear. 
It  is  much  to  be  regretted,  that  the  Ecclesiastical  Court  should  be 
prohibited  in  any  matter  wherein  jurisdiction  has  long  been  conceded  to 
it,  until  (without  offence  be  it  spoken)  the  Court  applied  to  for^he  pro- 
hibition has  been  attended  by  civiliansy  in  order  to  its  being  fully  in- 
structed as  to  all  the  points  raised  by  the  application.  The  very  cir- 
cumstance of  jurisdiction  having  been  long  conceded  to  it,  in  any  case, 
implies,  that  its  jurisdiction,  in  that  case,  is  weir  founded,  and  of  public 
convenience — and  before  the  further  exercise,  at  least,  of  such  a  juris- 
diction, is  prohibited  to  the  Spiritual  Court,  it  should,  perhaps,  be  heard, 
by  its  own  counsel,  in  its  defence;  as  better  apprized  of  those  matters 
more  immediately  appertaining  to  the  peculiar  law,  and  ancient  practice 
of  the  Spiritual  Court,  which  the  application  to  the  Temporal  Court  for 
a  prohibition  in- that  case  almost  necessarily  involves,  than  counsel,  who 
practise  in  the  Temporal  Courts  only,  can  well  be  supposed  to  be.  Now 
in  the  cases  relied  on  in  the  present  instance,  against  the  jurisdiction  of 
the  Ecclesiastical  Court,  the  prohibition  seems  to  have  gone,  without 
much  discussion  of  any  sort:  and  it  certainly  went,  without  the  Court  of 
King's  Bench,  at  the  hearing  of  either,  having  been  attended  by  civilians,' 
that  I  am  able  to  discover.  But  the  Ecclesiastical  Court  in  those  cases, 
was  prohibited'in  a  matter,  wherein,  as  will  presently  be  shown,  juris- 
diction had  long  been  conceded  to  it:  and  that  the  exercise  of  its  jurisdic- 
tion, in  that  matter,  was  of  public  convenience^  can  hardly  be  questioned. 
It  is  of  great  convenience  to  creditors  and  legatees,  (for  the  same  con- 
siderations apply  to  both)  to  obtain  a  constat  of  assets,  before  they  en- 
gage, here  or  elsewhere,  in  perhaps,  expensive  litigations,  for  the  re- 
covery of  debts  or  legacies.  A  disclosure  of  assets,  the  executor  or  ad- 
ministrator is  bound  to,  also,  by  his  very  oath  of  office.  But  all  this  is 
merely  negatory,  if  an  executor  or  administrator  can  evade  a  disclosure 
of  assets,  by  any  paper  exhibited  here,  which  he  chooses  to  call  an  inven- 
tory— ^which  must  however  be,  if  this  Court  is  merely  ministerial  in  this 

(a)  Id  the  case  of  Catchside  and  Ovington,  however,  that  the  prohibition 
went  upon  the  construction  of  the  statute  of  Heni  VIII.,  (21  Hen,  Vllf.  c.  5.  i  4) 
as  making  the  Ecclesiastical  Court  merely  ministerial,  is  a  statement  which  rests, 
not  on  the  authority  of  the  report  itself,  but  on  that  of  the  editor  of  the  edition  in 
1790,  who  so  says,  in  a  note  on  the  report  All  which  the  report  itself  says,  is 
this — '*  By  Lord  Mansfield  and  the  Court : — ^It  appears,  on  the  face  of  the  /iro- 
ceedinga,  that  the  Spiritual  Court  hath  no  jurisdiction.'*  But  what  thp  proceed-- 
ings  had  been  does  not  appear  from  the  report. 
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matter  of  inventories,  and  can  entertain  no  objections,  of  any  sort,  to  an 
inventory  as  now  contended.  Of  whom,  but  persons  studious  of  conceal- 
ment, are  inventories  usually  sought,  through  the  intervention  of  these 
Courts?  But  if  these  Courts  zxejuncti  officio,  the  instant  that  any  thing 
in  the  name  of  an  inventory  is  exhibited,  as  to  any  benefit  that,  in  nine 
cases  out  of.  ten,  can  be  reasonably  expected  to  result  from  them,  this 
matter  of  exhibiting  inventories  might  well  be  abolished,  altogether. 

The  Court  of  King's  Bench,  in  issuing  its  prohibition  in  the  cases  re- 
ferred to,  seems  to  have  taken  up  this  matter,  as  if  both  the  obligation  of 
exhibiting  an  inventory,  and  the  jurisdiction  of  these  Courts  over  inven- 
tories, originated  with,  and  rested  solely  upon,  the  statute  of  Henry  VIII. 
This  at  least  is  to  be  inferred  from  the  printed  reports,  both  of  the  argu- 
ments, and,  especially,  of  the  judgments  in  those  cases.  In  that  of  Hen- 
derson V.  French,  which  is  reported  most  at  length  of  the  two,  it  ap- 
pears, indeed,  that  the  present  Mr.  Justice  Littledale,  who  was  then 
counsel,  did  state,  in  showing  cause  against  the  rule,  nisij  for  a  prohibi- 
tion, that  it  had  been  the  practice  of  the  Court  sought  to  be  prohibited 
(the  Consistory  Court  of  Carlisle)  to  permit  exceptions  to  be  taken  to  in- 
ventories, time  out  of  mind :  and  entries  of  such  proceedings  in  that  court, 
from  the  year  1636  to  1812,  were  produced  in  support  of  that  statement 
—the  earliest,  however,  of  these,  that  in  1636,  it  is  observable,  being  long 
subsequent  to  the  statute  of  Hen.  VI II.  But  the  counsel  who  argued  in 
support  of  the  rule,  Mr.  Scarlett,  without  any  apparent  reference  to  all 
this,  as  wholly  beside  the  question,  was  content,  by  way  of  answer,  with 
a  mere  reference  to,  and  argument  upon,  the  statute  of  Hen.  VHI.  In 
the  words  of  the  report  "  Scarlett  contra  cited  21  Hen.  VIII.  c.  5.  §  4, 
which  he  contended  only  requires  an  executor  to  make  an  inventory, 
and  to  deliver  it  into  keeping  of  the  bishop,  or  ordinary.''  And  the 
Court  seems  to  have  taken  the  same  limited  view  of  the  case  in  its  judg- 
ment: "  the  Court  were  of  opinion  (the  words  of  the  report  again)  that 
as  the  statute  directed  the  executor,  for  the  security  of  the  creditors  and 
legatees,  to  make  an  inventory  to  the  bishop,  or  ordinary;  and  that  no 
bishop  or  ordinary  should,  under  pain  of  10/.,  refuse  to  take  such  in- 
ventory, his  office  was  merely  ministeriaP' — adding,  "if  the  statute 
had  intended  more,  it  would  have  so  said.'' 

But  whoever  is  acquainted  with  the  old  law,  and  practice,  of  these 
Courts  must  be  aware,  that  neither  inventories  themselves,  nor  the  ju- 
risdiction of  these  Courts  over  inventories,  is  at  all  to  be  traced  up,  or 
ascribed,  to  the  statute  of  lien.  VIII.  Lyndewood,  for  instance,  who 
wrote  long  before  the  statute,  may  be  cited  in  proof  of  this;  who,  in  the 
13th  title  of  his  third  book  de  testament  is,  enters,  pretty  fully,  into  the 
matter  of  inventories,  and  shews  them  to  have  been,  at  that  time,  gene- 
rally y  under  the  cognizance  of  the  Spiritual  Court.  Nor  does  it  seem 
to  have  been  long,  suspected  even ,  that  the  jurisdiction  of  these  Courts, 
in  this  particular,  was  abridged  by  the  statute  of  Hen.  VIII.  This 
may  be  collected  from  Swinburn,  in  whose  book  it  appears,  that  inven- 
tories and  accounts  were  still  required  bf/  these  courts  of  executors  and 
administrators,  at  the  suits  of  those  interested  in  the  effects  of  testators, 
or  parties  dead  intestate;  and  might  be  questioned  in  these  Courts — 
notwithstanding  this,  and  long  subsequent  to,  the  statute  of  Hen.  VIII., 
when  Swinborne  wrote.  There  are  several  sections,  in  the  sixth  part  of 
his  book,  setting  out  when  the  inventory  is  to  be  made,  what  is  to  be  put 
in  it,  and  the  effect  and  benefit  of  it — and  it  is  there,  expressly,  also 
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said,  that  **  if  any  creditor,  or  legatory,  do  affirm  that  the  testator  had 
any  more  goods  tiian  be  comprised  in  the  inventory,  he  must  prove  the 
same:  otherwise^  the  judge  (the  ecclesiastical  judge)  is  to  give  credit  to 
the  inventory''— clearly  not  niakinsc  him  >ncrely  ministerial  in  this 
matter,  and  so,  unable  to  entertain  objections  of  any  sort^  to  an  inven- 
tory. 

The  object  of  the  statute  which  is  supposed  to  have  this  effect,  (I  mean 
that  of  making  tliese  Coiirts  merely  ministerial)  is  so  declared  in  its  ti- 
tle, and  runs  so  much  throue:h  its  enactments,  as  havdly  to  be  mistaken. 
The  title  is,  **What  fees  ousrht  to  be  taken  for  pn)bate  of  testaments:'* 
And  the  preamble,  as  clearly,  shows  tlie  true,  I  migFit  almost  say,  the 
sole,  object  of  the  statute  to  have  been  the  restriction  of  fees.  The 
order  respecting  inveutx>ries  occurs  (incidentally,  as  it  were)  in  the  mid- 
dle of  a  section  (the  4th  §  of  the  act)  which  after  stating  how  much  the 
ordinary  shall  take  in  particular  cases,  of  wills  or  intestacies,  goes  on  to 
enact,  **  that  tlie  executor,  or  in  case  of  an  intestacy,  the  administrator, 
calling  or  taking  to  him  such  person,  or  persons,  two  at  the  least,  to 
whom  the  deceased  was  indebted,  or  had  made  any  legacj^,  and  upon 
their  refusal,  or  absence,  two  other  honest  persons,  being  next  of  kin  to 
the  deceased,  and  in  their  default  or  absence,  two  other  honest  persons^ 
shall,  in  their  presence,  and  by  their  directions,  make,  or  cause  to  be 
made,  a  true  and  perfect  inventory  of  all  the  goods,  chattels,  wares,  mer- 
chandises, as  well  moveable,  as  not  moveable,  whatsoever,  that  were  of 
the  said  deceased;  and  the  same  shall  caiTse  to  be  indented;  whereof  the 
one  part  shall  be  by  ihe  said  executor  or  administrator,  upon  his  oath^ 
to  be  taken  before  the  ordinary,  &c.  on  the  holy  Evangelists,  (averred) 
to  be  good  and  true;  and  the  same  one  pail  indented,  sliall  deliver  into 
the  keeping  of  the  said  ordinary,  &c,,  tlie  other  part  tliereof,  to  remain 
with  tlie  said  executor  or  administrator;  and  that  no  ordinary,  &.t.y 
upon  the  pain  in  this  estatute,  hereafter  contained,  refuse  to  take  any 
such  inventory  to  him  presented,  or  tendered,  to  be  delivered,  aa  is 
aforesaid."  ^ 

Now  it  is  pretty  evident,  tliat  this  part  of  the  act  neither  does,  nor 
was  intended  to,  confer  any  jurisdiction  on  the  Ecclesiastical  Courts 
with  respect  to  inventories.  As  little  can  it  be  constmed  to  have  taken 
any  away.  What  it  does  is  this:  it  regulates  the  mode  of  making  in- 
ventories; as,  especially,  that  the  inventory  shall  be  made  in  duplicate, 
one  part  to  be  kept  by  tlie  ordinary:  and,  in  effect,  (as  taken  in  conjunc- 
tion with  the  whole  act,  and  the  inception  of  tliis  fourth  section,)  pre- 
scribes, that  the  ordinary  shall  receive  that  one  part  so  committed  to  his 
keeping,  without  exacting  additional  fees — which  last  I  take  to  be  what 
the  legislature  had  principally  in  view,  in  that  part  of  the  order  re- 
specting the  receiving  of  inventories  by  the  Ecclesiastical  Court,  itself. 
Nor  is  there  in  this  fourth  section,  as  might  be  inferred  from  the  printed 
report  of  the  case  of  Henderson  v.  French,  in  Maule  and  Selwyn,  any 
special  penalty  of  10/.,  imposed  on  the  ordinary,  for  a  contravention  of 
the  statute  in  the  matter  of  inventories;  from  which  penalty  imposed, 
the  Court  of  King's  Bench  sterns^  partly,  to  have  inferred,  that  the  or- 
dinary's office  was  so, -merely y  ministerial  in  that  matter.  That  penalty, 
a  general  penalty,  is  imposed  by  a  subsequent  general  section  (the  ^tJi) 
which  enacts,  that  **  every  ordinary,  &c.,  that  shall  do,  or  attempt,  or 
cause  any  thing  to  be  done,  or  attempted,  against  this  act  or  ordinance 
(the  whole  statute,  that  is)  in  any  things  ^hall  forfeit  and  lose,  for  every 
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time  so  offending,  to  the  party  grieved  in  that  behalf,  so  much  money 
€»  ke  shall  take  contrary  to  the  present  actf^  (still  with  reference, 
this,  to  the  main  object  of  tlie  act,  as  explained  above,  and  a  further 
proof  of  such  being  the  main  object)  ^^  and  over  that,  shall  lose  and  for- 
feit 10/.  sterling — a  moiety  to  the  king,  and  the  other  moiety  to  the 
party  grieved  in  that  behalf,  that  will  sue,  &c.,  for  recovery  of  the 
same."  And,  as  to  any  jurisdiction  which  the  Ecclesiastical  Court, 
thentofore,  had  over  inventories  not  being  taken  away  by  this  fourth 
section,  this  is  put  beyond  all  manner  of  doubt,  by  another  general  (the 
8th)  section,  which  is  in  these  words;  ^*  provided  always,  that  this  pre- 
sent act  shall  not  be  prejudicial  to  any  ordinary,"  or  any  other  person 
which  now  have  or  hereafter  shall  have  authority  for  probate  of  testa- 
ments; but  that  every  of  them  sliall,  and  may,  convent  before  them,  all, 
and  every  person  or  persons,  made  and  named  executor,  or  executors, 
of  any  testament,  to  the  intent  to  refuse,  or  prove,  the  testament,  or  tes- 
taments, of  that  testator,  or  testators;  and  to  bring  in  inventoriesy  and 
to  do  every  other  thing  concerning  the  same^  as  they  might  do  before 
the  making  of  Uie  act" 

Here  then  the  jurisdiction  is  not  only  not  taken  away  from,  it  is  ex- 
pressly reserved  to,  the  ordinary.  The  restraining  of  fees  is  the  great 
object  of  the  act;  the  limiting  the  jurisdiction  of  these  Courts  is  not  its 
object  at  alL  Tiie  act  neither  originated  the  obligation  of  exhibiting 
inventories;  nor  did  it,  in  my  humble  judgment,  render  the  Spiritual 
Court  merely  ministerial,  concerning  inventories-— confine  it,  that  is,  to 
tiie  mtre  receiving  of  inventories,  when  exhibited.  On  the  contrary,  it 
reserved  to  it  all  the  powers  in  this  matter,  which  it  had  before  the  act; 
of  which  powers,  that  of  examining  alleged  omissions  in  inventories  in- 
disputably was  one. 

If,  however,  the  Court  of  King^s  Bench  had  put  a  different  construc- 
tion upon  the  statute,  having  all  these  niatters  fully  before  it,  it  would 
have  been  the  duty  of  this  Court  to  have  acquiesced  in  that  construction, 
to  say  the  least,  in  its  public  capacity.  The  Court,  therefore,  in  that 
case,  would,  undoubtedly,  prohibit  itself,  by  admitting  the  validity  of 
the  present  objection.  But  I  am  not  disposed  to  do  this,  as  the  matter 
now  stands — ^and  the  rather,  as  I  find,  that  my  predecessor  did  not  con- 
ceive that  his  hands  were  tied. up  in  a  case  like  the  present,  by  the  deci- 
sion of  the  Court  of  King's  Bench,  in  the  case  of  Catchside  and  Ovington; 
the  principal  case,  that  is,  on  the  authority  of  which  it  is  contended,  that 
it  is  incompetent  to  the  Court  to  proceed  in  the  present  case.  This  may 
be  collected,  for  instance,  from  the  case  of  Shackleton  v.  Lord  Barry- 
more,  which  occurred  hei^e,  in  Hilary  Term,  1798;  and  which,  in  sub- 
stance, was  as  follows. 

It  was  a  suit  by  Shackleton,  a  creditor,  against  Lord  Barrymore,  as 
administrator  of  his  brother,  the  late  lord,  for  an  inventory.  Lord  Bar- 
rymore exhibited  an  inventory.  The  creditor  then  gave  in  an  allegation, 
pleading  omissa;  to  which  allegation,  not  only  his  lordship's  answers 
were  taken,  but  the  creditor  being  dissatisfied  with  those  answers,  pro- 
duced witnesses  on  the  allegation  who  were  examined  io  falsify  the  in- 
ventory. At  the  hearing  of  the  cause,  Lord  Barrymore's  counsel,  of 
whom  I  was  one,  took  an  objection,  at  least,  to  the  depositions  being 
read;  citing,  among  other  arguments  in  support  of  the  objection,  this 
case  of  Catchside  and  Ovington.  The  judge,  Sii*  William  Wynne,  upon 
mature  deliberation,  sustained  the  objection,  so  far  as  it  went  to  the 
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reading  of  the  depositions;  at  the  same  time  that,  notwithstanding  the 
ease  of  Catchside  and  Ovington,  he  ordered  a  fuller  inventory  as  with 
reference  to  assets,  the  omission  of  which  was  deducible  from  the  an- 
swers. From  a  note  which  I  took  of  his  judgment,  at  the  time,  I  find 
that  learned  person  to  have  expressed  himself  to  the  following  effect: 

"  It  has  been  argued,  that  a  creditor,  not  being  allowed  to  object  to 
an  account,  it  is  not  open  to  him,  on  the  same  principle,  to  object  to  an 
inventory.  Upon  principle,  perhaps,  there  is  no  very  solid  distinction 
between  the  two  cases;  but  a  distinction  has  always  prevailed  in  prac- 
tice; allegations  in  objection  to  inventories  have  constantly  been  ad- 
mitted. Two  cases  have  been  cited,  indeed,  to  the  effect,  that  the  com- 
mon law  will  not  allow  inventories  to  be  objected  to  in  these  Courts; 
but  the  reports  of  those  cases  are  so  short,  that  it  is  not  easy  to  see  upon 
what  principle  they  proceeded.  In  the  one  of  these,  the  case  of  Hinton 
and  Parker,  it  is  merely  saidy  that  the  Spiritual  Court  shall  not  falsify 
an  inventory  at  the  suit  of  a  creditor ^  though  it  may  at  the  suit  of  a 
legatee.  This  is  strictly,  all;  for  it  is  neitiier  said,  how  the  Spiritual 
Court  shall  not  proceed  to  falsify  an  inventory  at  the  suit  of  a  creditor; 
nor  is  any  ground  for  the  distinction  between  the  case  of  a  creditor,  and 
that  of  a  legatee,  in  this  matter,  for  which  there  seems  to  be  no  good 
foundation  in  reason  or  principle,  attempted  to  be  laid.  In  Catchside 
and  Ovington,  the  Court  said — "  On  the  face  of  the  proceedings,  the 
Ecclesiastical  Court  had  no  jurisdiction;"  but  what  the  proceedings  had 
been  in  that  cause,  docs  not  appear  from  the  printed  report 

What  has  been  principally  contended,  however,  is,  that  though  the 
Court  may  allow  an  allegation  to  be  given  in  objection  to  an  inventory, 
and  answers  to  be  taken  upon  that  allegation;  yet,  that  it  should  go  no 
further:  that  it  should  not  permit  witnesses  to  be  examined  upon  the 
allegation,  in  order  \jq  falsify  the  inventory.  This  distinction  I  take  to 
be  well  founded  (and  therefore  I  incline  to  sustain  the  objection,  so  far) 
for  the  following  reason:  If  the  answers  confess  more  assets  tlian  were 
inserted  in  the  inventory,  the  Court  may  order  the  inventory  to  be 
amended,  by  the  insertion  of  these.  But  what  is  it  to  do  if  further  assets 
arc  established,  by  witnesses y  in  opposition  to  the  answers?  It  cannot 
order  them  to  be  inserted  in  the  inventory,  without  the  party's  oath; 
for  the  inventory  is  required,  by  the  statute,  to  be  upon  oath.  Nor  can 
it  compel  the  executor  or  administrator  to  swear  to  assets,  the  possession 
of  which  he  has,  twice  already,  upon  oath,  denied.  Ilence,  I  sustain 
the  objection  taken  to  the  depositions  being  read,  in  this  case.  Nor  in 
the  cases  cited,  (or  in  any  other,  that  I  am  aware  of)  of  depositions  taken 
on  allegations  of  this  sort,  (a)  does  any  one  occur,  in  which  the  Court 
has  ordered  articles  to  be  added  to  an  inventory,  on  depositions  against 
answers:  so  that  tlie  taking  of  such  depositions,  at  all,  should  appear 
merely  superfluous. 

llei;e,  tlien,  in  this  case  of  Shackleton  v.  Lord  Barrymore,  there  is 
a  direct  precedent  for  the  Court's  proceeding  in  this  matter,  notwith- 
standing the  case  of  Catchside  and  Ovington:  and  I  think,  that,  on  the 
authority  of  that  case,  Uie  Court  may  proceed  in  tlie  present;  notwith- 
standing the  countenance  which  that  case  of  Catchside  and  Ovington 
derives  from  the  more  recent  case  of  French  and  Henderson;  and  not- 

(cr)  Armstronj5  v,  Calcy,  1763.  Vuuables  v,  Watkiiis,  1766.  Dcanei;.  Cre- 
vis,  1767.    Grifliths  v,  Crnven,  1771. 
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withstanding  that  more  recent  case  itself^  taken  substantively.  Further, 
in  the  present  case,  the  party,  an  executrix,  whose  authority  is  derived 
/roTH'the  ordinary,  objecting  a  statute  in  bar  of  proceedings  &y  the  ordi- 
nary, is,  at  least,  it  should  seem,  first  bound,  herself,  to  a  compliance 
with  that  statute.  Has  she  complied  with  the  statute?  Is  this  such  an 
inventory  as  is  required  by  the  statute?  It  is  certainly  not,  in  my  view 
of  it  The  executrix  does  not  even  style  it  an  inventory,  but  a  declara- 
tion in  lieu  of  an  inventory.  She.  classes  the  effects  in  masses,  and  does 
not  detail  them,  specifically — nor  does  she  set  forth  by  whom  they  were 
appraised — both,  seemingly,  required  by  the  statute.  Upon  all  these 
considerations,  I  think  that  the  executrix  must  either  write  to  this  act, 
or  bring  in  a  further  inventory,  as  prayed  by  the  creditor. 

Motion  refused. 


In  the  goods  of  ROBERT  NICHOLSON,  Esq.  deceased.— p.  333. 

COn  Motion.  J 


An  original  codicil,  of  which  probate  had  been  granted,  containing  an  assignment 
of  10,000/.  (part  of  15,000/.  secured  by  a  heritable  bond  on  lands  in  Scotland) 
delivered  out,  in  order  to  its  being  registered  in  Scotland,  and  there  finalljr  de- 
posited— ^this  being  necessary  to  give  the  same  effect;  and  the  codicil  itself 
(termed  in  Scotland  a  deed  of  disposition,  or  assignation)  not  relating  to  any 
property  of  the  testator  in  this  country. 

.  In  the  month  of  October,  1821,  probate  of  four  paper  writings,  as  con- 
taining the  will,  and  three  codicils,  of  Robert  Nicholson,  the  party  de- 
ceased in  the  cause,  was  granted  to  his  three  executors.  The  testator 
died  possessed  of  large  personal  and  heritable  property,  both  in  this 
country,  and  in  Scotland;  and,  amongst  other  property  in  Scotland,  of 
a  certain  heritable  bond,*  dated  the  2nd  of  January,  1812,  granted  to  him 
by  Patrick  Crawford  Bruce,  Esq.  upon  the  lands  and  barony  of  Glenelg, 
in  North  Britain,  for  securing  the  sum  of  15,000/.  with  lawful  interest 
thereon. 

The  paper  writing,  of  which  probate  was  granted  as  a  third  codicil  to 
the  testator's  will,  contained  an  assignment  of  10,000/.,  part  of  the 
15,000/.,  so  secured  by  the  said  bond,  in  favour  of  Robert  Nicholson 
Bruce  (son  of  the  aforesaid  Patrick  Crawford  Bruce)  his  heirs,  and 
assigns;  and  in  no -way  related  to,  or  affected,  any  property  of  the  tes- 
tator in  this  country;  and  it  was  absolutely  necessary,  in  order  to  carry 
the  same  into  effect,  that  tfie  said  original  third  codicil  itself,  (termed  in 
Scotland  a  deed  of  di^positioriy  or  assig^nation)  should  be  recorded  in 
the  register  books  of  the  council  and  sessions  at  Edinburgh. 

An  affidavit  verifying  the  above  facts,  and  circumstances,  was  now 
exhibited;  and  the  Court  was  moved  by  counsel,  (with  reference,  espe- 
cially to  a  case  in  1796,  re  Macpherson,  deceased,  where  a  similar  ap- 
plication was  acceded  to)  to  decree,  that  tlie  said  original  third  codicil 
to  the  will  of  the  said  testator  should  be  delivered  out  of  the  registry  of 
tlie  court  (an  authentic  copy  of  the  same  being  first  taken,  and  deposited 
in  its  room)  for  the  purpose  of  being  inserted  in  tlie  register  books  of 
council  and  sessions,  kept  at  Edinburgh,  by  the  Lord  Chief  Registi*ar  of 
Scotland,  or  his  deputies;  and  there  finely  deposited. 
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The  Court 
Granted  the  prayer,  as  made;  but  directed,  that  means  should  betaken 
to  ensure  a  certificate  of  the  due  delivery  of  the  said  original  codicil  to 
the  said  Lord  Chief  Registrar,  or  his  deputies,  and  of  its  having  actually 
been  inserted,  recorded,  and  deposited,  as  aforesaid — (a  precaution  which 
should  seem  not  to  have  been  taken  in  the  former  case  of  Macpherson, 
so  that  no  proof  was  ever  exhibited  in  that  case  that  the  instrument  had 
actua:lly  been  duly  received  and  registered. )  And  the  said  codicil  was, 
subsequently,  delivered  out,  accordingly,  to  the  executors,  on  their  en- 
tering, with  two  sureties,  into  a  bond,  in  the  penal  sum  of  1000^.,  con- 
ditioned to  their  exhibiting  a  certificate  as  above,  by  the  first  sessfon  of 
the  ensuing  (Hilary)  Term;  or,  at  least,  an  affidavit  to  the  same  efiect, 
duly  sworn,  in  the  event  of  the  said  Lord  Chief  Registrar,  or  his  depu- 
ties, refusing,  or  declining,  to  grant  such  certificate. 

Motion  granted. 


In  the  goods  of  the  Rev.  WILLIAM  PHILLIPS,  deceased.— p.  335. 


{On  Motion,  J 

A  defect  in  the  legal  representation  of  a  party,  occasioned  by  the  lunacy  of  one, 
of  his  several,  administrators,  how  permitted  by  the  Court  to  be  supplied. 

In  the  month  of  October,  1817,  letters  of  administration,  with  the 
will  and  two  codicils  annexed,  de  bonis  non,  &c.,  of  the  Rev.  William 
Phillips,  deceased,  had  been  granted  by  the  authority  of  this  Court,  to 
three  of  his  younger  children;  being,  as  such,  three  of  the  substituted 
residuary  legatees  \iamed  in  the  said  will.  They  had  been  granted,  ip 
the  first  instance,  to  his  widow,  (since  also  deceased)  as  residuary  lega- 
tee for  life. 

In  the  month  of  March  IS24,  a  commissicHi  in  the  nature  of  a  writ 
de  lunatico  inquirendo  was  duly  awarded  by,  and  issued  from,  the 
Court  of  Chancery,  under  which,  one  of  the  said  three  administrators 
was  found  to  be  a  lunatic;  and  two  persons  were  subsequently  appoint- 
ed by  the  Lord  Chancellor,  committees,  severally,  of  his  person  and 
estate. 

There  were  still  standing,  in  the  name  oX  the  deceased,  in  the  books 
of  the  governor  and  company  of  the  bank  of  England,  certain  sums, 
the  property  of  the  said  deceased;  but  of  which  neither  the  interest 
could  be  received,  nor  the  principal  stock  transferred^  as  directed  by 
the  will,  in  consequence  of  such  lunacy  of  one  of  the  said  three  adminis- 
trators; whereby  the  letters  of  administration,  granted  as  aforesaid,  had 
become  inoperative  in  law.  (a) 

Uoder  these  circumstances,  duly  verified  by  aflSdavit, 

(a)  The  act  of  36  George  III.  c.  90,  entitled  "  an  act  for  the  relief  of  per- 
sons equitably  and  beneficially  entitled  in  the  several  stocks,  and  annuities, 
transferrable  at  the  bank  of  England,"  so  far  as  it  relates  to  lunatics,  was  consi- 
dered to  apply  only  to  stock,  standing  in  the  name  ^  a  lunatic,  either  in  his  own 
right,  or  as  a  trustee — and  not  to  stock,  standing  in  the  name  of  a  deceased  per- 
son, whose  legal  representative  had  become  lunatic. 
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The  CouHT 

Was  pleased,  on  motion  of  counsel,  to  direct  that,  upon  the  letters  of 
administration  so  granted  as  aforesaid,  being  brought  in  by  the  two  (the 
sane)  administrators,  and  the  committees  of  the  third,  letters  of  adminis- 
tration, de  bonis  non,  &g.,  should,  with  the  leave,  and  by  consent,  of 
the  said  committees,  issue  de  novo  to  the  two  former  only;  with  the 
omission  of  the  latter,  the  tiiird  administrator,  who  had  so  become  a  lu- 
natic as  aforesaid.(a) 

Motion  granted. 

(6)  Where  a  sole  executor,  or  administrator,  becomes  a  lunatic,  it  is  the  ordi- 
nary practice  of  the  Court  to  make  a  limited  grant  to  his  committee,  for  his  use 
and  benefit,  during  his  lunacy.  But,  until  the  present,  no  case  of  an  application 
to  the  Court  to  supply  a  defect  in  the  legal  representation  of  a  party  deceased, 
occasioned  by  the  lunacy  of  one  of  his  several  administrators,  is  believed  to  have 
occurred. 


BROGDEN  V.  BROWN.— p.  336. 


(On  the  Admission  of  an  Allegation.) 


An  allegation  in  objection  to  an  inventory  brought  in,  on  oath,  by  a  fiarty  in  the 
cause,  admitted ;  and  "  answers"  decreed.  Quare,  whether  the  Court  might 
not  assign  a  "  term  probatory,"  and  permit  witnesses  to  be  examined  on  9uch 
an  allegation,  in  the  event  of  the  answers  being  unsatisfactoiy. 

Mary  Jones  died  on  the  13tli  of  June  1823,  a  widow,  and  without 
a  child — leaving  John  Brown,  party  in  the  cause,  her  natural  and  law- 
Al  father,  and  the  only  person  entitled  to  her  personal  estate  and  effects, 
if  dead  intestate.  Mr.  Brogden,  the  other  party,  was  sole  executor  in 
a  will  of  the  deceased,  purporting  to  bear  date  on  the  12th  of  June, 
1823:  he  had  propounded  this  will,  and  it  was  opposed  by  the  Caitlier. 

Both  parties  pleaded,  and  examined  witnesses — and  on  the  second 
session  of  Trinity  Term,  [1824,]  publication  was  decreed,  at  the  peti- 
tion of  the  proctor  for  Brown,  and  *^for  sentence  on  the  first  assignation 
next  Court:''  when  the  proctor  for  Brogden  asserted  an  allegation,  on 
admission  of  which  the  judge  assigned  to  hear  on  the  fourth  session. 
,  On  the  second  session,  however,  of  the  term  preceding  [Easter  Term,] 
ilihe  proctor  for  Brogden  had  brought  in  an  inventory  of  the  effects  of 
the  deceased,  on  the  oath  of  his  party,  (a)  in  compliance  with  an  assig- 
nation to  that  effect  And  the  proctor  for  Brown,  on  the  second  session 
pf  Trinity  Term  before  mentioned,  objected  to  that  inventory,  and  the 
judge  assigned  to  hear  "on  hia petition,^^  in  objection  to  it,  next  Court 

The  above  assignation  was  continued  from  the  third,  to  the  fourth 

^  (fl)  It  should  be  said,  that  Mr.  Brogden  had  been  sworn  executor  of  the  will 
which  he  was  now  propounding,  ten  days  after  the  death  of  the  deceased — and 
that,  as  executor,  in  that  interval,  he  had  intermeddled  with  the  deceased's  ef- 
fects, by  converting  property,  &c. — ^though  a  firobate  of  the  will  had  been  pre- 
vented from  issuing  by  a  caveat  entered,  in  the  name  of  the  father,  afser  he  had 
been  so  sworn;  and  the  subsequent  institution  of  the  present  suit  See  case  of 
"  Brogden  v.  Brown,"  among  the  cases  heard  in  Hilfiry  Term,  post 
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session,  when  both  proctors  declared  that  they  should  give  no  further 
allegation,  unless  exceptive  to  the  testimony  of  witnesses:  on  admission 
thereof,  if  any,  on  the  By-day — ^to  which  By-day,  the  rest  of  the  assig- 
nation was  also  continued;  and  so,  regularly,  on,  till  Michaelmas  Term; 
on  the  first  session  of  which,  the  proctor  for  Brown  waived  his  petiiionf 
and  brought  in  an  allegation,  in  objection  to  the  inventory;  which  al- 
legation was  opposed,  and  now  stood  on  admission. 

1.  2.  This  allegation,  after  pleading  (articles  one  and  two)  in  sub- 
stance, that  Brogden  took  possession  of  the  effects  of  the  deceased — 
that  he  was  assigned  to  exhibit  an  inventory,  and  that  he  had  omitted 
various  articles  in  the  inventory  actually  exhibited,  pleaded,  in  sub- 
stance, more  specifically: 

3.  That  the  business  of  the  deceased,  that  of  a  bread  and  biscuit 
baker,  was  carried  on  for  some  time  after  her  death,  and  until  the  same 
could  be  disposed  of — that,  during  such  time,  there  were  goods  sold  to 
the  amount  or  value  of  59^.,  or  thereabouts,  which  sum  had  been  paid 
into  the  hands  of  Brogden,  the  exhibitant — but  that  he,  Brogden,  in  the 
inventory  exhibited,  had  charged  himself  with  the  sum  of  21/.  14^.  6dl 
only,  in  respect  of  goods  so  sold. 

4.  That  the  deceased,  at  the  time  of  her  death,  had  book  debts  owing 
to  her,  amounting,  altogether,  to  the  siim  of  300/.:  and  was  also  possess- 
ed of  two  bills  of  exchange,  (value  unknown) — that  Brogden  had  re- 
ceived the  said  book  debts,  wholly,  or  in  part,  and  the  said  bills  of  ex- 
change— but  had  charged  himself  with  neither,  in  the  said  inventory 
exhibited. 

5.  That  the  said  deceased  was  possessed,  at  the  time  of  her  death,  of 
a  policy  of  assurance,  effected  on  her  own  life,  for  500/.,  or  some  other 
considerable  sum — ^that  Brogden  since  her  death,  had  received  the 
amount  of  such  policy,  under  assignment  thereof,  or  otherwise;  but  had 
not  charged  himself  with  the  same,  nor  made  any  mention  thereof  wha% 
ever,  in  the  said  inventory.     Lastly, 

6.  7.  'That  the  deceased  was  possessed  of  various  articles  of  plate, 
furniture,  and  wearing  apparel,  (in  part  specified)  also  taken  possession 
of  by  Brogden  (over  and  above  what  he  had  mentioned  and  set  forth  in 
his  inventory):  with  which,  or  with  any  sum  or  sums  of  money  in  re- 
spect of  which,  he,  Brogden,  had,  likewise,  omitted  to  charge  himself, 
as  bound  by  law. 

The  ADMISSION  of  this  allegation,  was  opposed  on  the  behalf  of  the 
executor — partly,  as  with  reference  to  Ae  late  period  at  which  it  was 
tendered;  and  to  the  delay  in  the  hearing  of  the  principal  cause,  now  ripe 
for  the  hearing,  which  the  assigning  oi  a  new  term  probatory,  inferred 
to  be  consequent  on  the  admission  of  the  allegation,  would,  of  course, 
give  rise  to.  It  was,  also,  again  submitted,  as  sl  circumstancey  (a)  on 
the  authority  of  Henderson  v.  French,  and  other  cases,  that  the  Eccle- 
siastical Court  had  been  held  by  the  Court  of  King's^Bcnch,  merely 
ministerial  in  this  matter  of  inventories — and,  so,  not  authorized  to  pro- 
ceed, by  allegations  admitted,  or  otherwise,  to  falsify  inventories  once 
given  in  on  ue  oaths  of  executors. 

(a)  See  this  objection  fully  disposed  of  in  the  case  of  Telford  v.  Morison  for- 
merly Thomas,  ante  page  322.  The  executor  was  here,  also,  fiarty  in  the 
cause — [See  note  (6)  p.  S33  post  ]  and  the  objection  was  not  taken  by  a  creditor 
or  legatee^  but  by  the  other  party. 
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Judgment. 

Sir  John  Nicholl. 

Mr.  Brogden,  as  sole  executor  of  a  will,  which,  in  that  character,  he 
is  propounding  before  the  Court,  was  assigned  to  exhibit  a  full,  true,  and 
perfect  inventory,  of  all  and  singular,  the  goods,  chattels,  and  credits,  of 
the  deceased,  which  had  come  to  his  hands,  possession,  or  knowledge, 
at  any  time  since  her  death.  It  is  evident  that  he  has  not  complied  with 
this  assignation,  if  the  averments  of  the  allegation  are  true.  The  Court  has 
been  told  that  he  is  a  nttde  executorr— (a)  that,  however,  is  a  circunoistance 
in  the  case,  quite  immaterial.  He  is  equally  compellable  to  make  a  full 
disclosure  of  the  effects,  to  the  other  party.  Brown,  the  other  party,  is 
therefore  equally  entitled  to  specify  omissions,  and  suppressions,  so  at 
lea^tf  as  to  have  his  answers,  in  detail^  as  if  the  executor  was  benefitted 
to  the  whole  extent  of  the  property,  by  the  asserted  will.  It  may  be 
material  too,  that  this  full  disclosure  should  be  had,  in  the  course  of  the 
cause.  The  effects  in  the  mean  time  may  be  made  away  with — an  ad- 
ministration, pendente  litCy  may  even  be  necessary  to  secure  these— -it 
may  turn  out  to  be  highly  proper,  and  for  many  reasons,  that  the  Court 
should  postpone  its  judgment  in  the'  principal  cause,  till  the  disclosure 
sought  is,  first,  fully  had. 

I  admit  the  allegation,  and  decree  answers.     Whether  the  Court  shall 

1>roceed  to  the  ulterior  step,  of  assigning  a  term  probatory,  in  order  to 
et  in  witnesses  upon  the  allegation,  is  another  consideration.  (&)  So  it 
also  is  (for  I  would  be  understood  by  no  means  to  have  finally  decided,) 
whether  this  collateral  matter  should,  or  should  not,  delay  ^e  hearing 
of  the  principal  cause,  I  have  strong  doubts  whether  it  should;  in  the 
event  of  its  not  being  made  to  appear  that  it  has  a  material  bearing  on 
the  principal  cause;  so  that  it  requires  to  be  definitively  settled,  in  or- 
der to  enable  the  Court  to  pronounce  safely  in  this.  But  should  Brog- 
jden  delay  giving  his  answers  in  order  to  bring  the  principal  cause  to 
a  hearing,  before  these  are  brought  in — this,  of  itself,  would  induce 
the  Court,  to  pause;  and,  possibly,  to  insist  on  the  answers  being 
brought  in,  before  the  cause  is  set  down  for  hearing. 
On  the  matter  of  costs,  if  the  averments  of  the  aJlegation  should  turn 

(a)  The  will  propounded,  bequeathed*  the  whole  of  the  deceased's  property,, 
except  a  few  trifling  legacies,  to  Mr.  Brogden,  but  in  trust  for  the  benefit  of  lier 
father,  John  Brown,  for  life;  and  of  her  brother  and  sister,  Edward  Brown,  and' 
Ann  M'Greggor,  in  equal  proportions,  at  hU  death. 

{b)  It  may  be  inferred  from  the  case  of  Telford  v,  Thomas,  [ante]  that  the 
Court  woald  not  permit  depositions  to  be  taken  on  an  allegation  given  in  by  a 
creditor,  or  legatee,  in  objection  to  an  inventory  exhibited  by  an  executor,  cited 
to  exhibit  an  inventory  in  that  character,  merely,  [See  for  what  reasons,  in  page 
328  ante,]  But  Mr.  Brogden  had  not  only  been  sworn  executor,  and  would  so 
finally  be»,in  the  event  of  the  will  being  pronounced  for;  he  was,  also,  the  party 
before  the  Court  propounding  the  will,  and  the  allegation  in  objection  to  the  in- 
ventory was  not  given  in  by  a  creditor  or  legatee,  but  by  the  other  party,  the 
party  opposing  the  will.  This,  obviously,  subjects  the  case  to  very  different  con- 
siderations; so  that  the  Court  might  well  have  permitted  depositions  to  have 
been  taken  on  this  allegation,  had  the  answers  proved  unsatisfactory,  without,  at 
all,  departing  from  the  principle  laid  down  in  that  other  case  of  Telford  v,  Tho- 
mas. No  such  step,  indeed,  was  actually  taken  in  the  present  case,  for  the  fol- 
lowing reason.  The  answers  had  were  most  satisfactory— and,  at  the  hearing  of 
the  principal  cause  which  followed,  the  conduct,  throughout,  of  the  executor, 
whicn  had  been  grievously  aspersed,  throughout,  in  the  name  of  the  other  liti- 
gant, was  not  merely  vindicated  from  those  aspersions ;  but  was  proved  to  have 
been  exemplary^  and  generous  in  no  ordinary  degree.  [See  cases  in  Hilary 
Term,  post. 
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out  to  be  unfounded),  Mr.  Brogden  will  be  entitled  to  the  costs  of  this 
collateral  proceeding,  whatever  becomes  of  the  principal  cause.  And 
so,  on  the  other  hand,  will  Brown  be,  whatever  becomes  of  the  princi- 
pal cause,  if  the  charges  of  omission  or  suppression  made  in  the  allega- 
tion ^re  fully  sustained.  Should  the  allegation,  again,  be  only  partly 
sustained — should  the  omissions  proved^  turn  out  to  be,  either  immate- 
rial, or  accidental  merely,  or,  in  a  word,  not  to  be  wilful  and  corrupt, 
the  costs  of  the  present  proceeding,  in  this  state  of  facts,  will  he  purely 
discretionary;  and  the  Court  will  allot  or  apportion  them,  in  that  eveni^ 
to  the  best  of  its  judgment,  and  not  without  reference  to  all  the  circum- 
stances of  the  case. 

Allegation  admitted,  and  answers  decreed.  ' 


CRESS  WELL  and  others  v.  CRESS  WELL  and  others.— p.  342. 

{On  Motion.) 

In  no  case  will  the  Court  decree  administration  to  mbatUutcd  trustees,  as  sncht 
without  the  consent  of  all  parties  beneficially  interested  in  the  trust  proper- 
tics,  until  the  trust  properties  are  actually  vcBtcd  in  such  MubBtUuted  trustees. 

EsTCOURT  Cresswell,  Esq.,  late  of  Pinkney  Park,  in  the  county  of 
Wilts,  died  on  the  5th  of  July,  1823,  possessed  of  real  and  personal 
estate,  of  a  very  considerable  amount  in  value— having  first  made  and 
executed  his  last  will  and  testament,  bearing  date  the  21st  of  February, 
1821,  whereof  he  appointed  Joseph  Fitt,  Esq.,  and  the  Rev.  Charles 
Dewell,  clerk,  executors,  and  residuary  legatees  in  trusty  and  six  of 
his,  the  testator's,  sons  residuary  legatees — with  direction  that,  in  case 
his  said  trustees,  or  either  of  them,  should  die,  or  refuse,  or*decline,  to* 
act,  or  become  incapable  of  acting,  in  the  trusts  of  his  said  will,  his  said 
sons,  or  the  major  part  of  them,  might  appoint  others  in  their  stead,  in 
the  usual  manner  in  which  trustees  are  appointed  in  similar  cases. 

Shortly  after  the  death  of  the  said  testator,  the  said  trustees  signified 
their  refusal  to  act,  and  declined  acting,  altogether,  in  the  trusts  of  the 
said  will — and,  subsequently,  renounced,  by  a  special  proxy  under  their 
hands  and  seals  exhibited  in  this  Court,  as  well  the  probate  and  execu- 
tion of  the  said  will,  as  their  right  and  title  to  letters  of  administration, 
of  all  and  singular  the  cficcts  of  the  deceased,  with  the  said  will  annexed. 

In  the  month  of  August,  1823,  one  of  the  sons  of  the  deceased  filed  a 
bill  in  the  high  Court  of  Chancery,  in  behalf  of  himself,  and  the  several 
creditors,  legatees,  and  next  of  kin,  of  the  deceased,  generally,  against 
all  tlie  other  parties  before  mentioned,  for  the  purpose  of  having  the 
trusts  of  the  said  will  carried  into  execution,  under  the  authority  of  the 
said  Court;  praying  tliat  it  might  be  referred  to  one  of  the  masters  of 
the  said  Court  to  appoint  a  trustee,  or  tirustees,  in  the  room,  and  stead, 
of  the  said  Joseph  Pitt,  and  Charles  Dewell;  as,  also,  for  the  appointment 
of  a  receiver;  and  for  an  injunction  to  restrain  the  defendants  (or  either 
of  them)  in  the  interim,  from  receiving,  or  possessing  themselves  of,  any 
part  of  the  testator's  real  or  personal  estate. 

On  the  13th  of  the  same  month  of  August,  the  Lord  Chancellor  was 
pleased  to  grant  the  injunction;  as  also  to  appoint  a  rel^eiver,  till  further 
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order — (an  order  and  appointment  still  in  force) — and  was,  also,  further 
pleased  on  the  13th  of  December,  1823,  to  order  or  direct  that  it  should 
be  referred  to  a  master  (Mr.  Dowdeswell)  to  appoint  proper  persons  to 
be  trustees  under  the  will  of  the  said  testator,  instead  of  the  defendants, 
Pitt  and  Dewell:  and  that  they,  the  said  last-mentioned  defendants,  ahould 
convey  and  assign  all  the  several  trust  premises  to  the  trustees,  so  to  be 
appointed,  to,  for,  and  upon,  the  several  trusts  contained  in  the  will  of 
the  testator  concerning  the  same,  or  such  of  them  as  were  still  subsist- 
ing, and  capable  of  taking  effect,  by  a  deed  or  deeds  of  conveyance  and 
assignment,  to  be  settled,  and  approyed  of,  by  the  said  master. 

In  pursuance  of  the  said  order,  the  master,  to  wit,  on  the  7th  of  April, 
1624,  reported  J  that  he  had  approved  of  the  appointment  of  Richard 
Hopkins  Harrison  and  Francis  Henry  Thomas,  Esqrs.,  as  trustees  of  the 
real  and  personal  estate  and  effects  of  the  testator;  as  also,  that  he  had 
settled,  or  approved  of,  deeds  of  conveyance,  and  assignment,  to  vest  in 
them  the  several  trust  premises.  But  the  said  report  was  still  uncon- 
firmed  by  the  Lord  Chancellor;  nor  had  the  conveyance,  and  assign- 
ment, therein  referred  to,  been  executed,  so  as  to  vest  the  several  trust 
f>remises  in  the  trustees,  so  approved  of  by  the  master,  by  reason,  as  al- 
eged,  of  one  of  the  executors  and  trustees  in  this  will,  namely,  Mr.  Pitt, 
rising  to  execute  the  same. 

Under  these  circumstances  it  was  prayed,  on  behalf  of  the  said  Richard 
Hopkins  Harrison,  and  Francis  Henry  Thomas,  by,  and  with,  the  spe- 
cial consent  and  approval  of  three  of  the  six  residuary  legatees,  that  ad- 
ministration (with  tfie  will  annexed)  of  the  goods  of  the  deceased  might 
be  granted  to  them,  the  said  Richard  Hopkins  Harrison,  and  Francis 
Henry  Thomas,  under  the  usual  security — as  the  trustees,  specially  so 
appointed  by  the  High  Court  of  Chancery,  of  the  estate  and  effects  of 
the  deceased,  in  the  place  and  stead  of  Joseph  Pitt  and  the  Rev.  Charles 
J)eweU,  the  executors,  the  residuary  legatees  in  trust,  named  in  his  will. 

In  order  to  found  the  application,  it  was  principally  alleged  in  the  act 
of  Court,  duly  verified  by  affidavits,  on  the  part  of  the  applicants^  that 
a  considerable  part  of  the  testator^s  property  Consisted  of  a  leasehold  es- 
tate of  great  value,  held  of  the  see  of  Gloucester,  in  want  of  immediate 
renewal,  as  depending  on  a  single  life;  by  reason  of  which,  and  other 
special  circumstances,  also  stated  in  the  act,  great  loss  and  detriment  to 
the  estate  were  daily  accruing;  and  still  greater,  probably,  would  accrue, 
in  failure  of  the  speedy  appointment  of  a  personal  representative  of  the 
deceased. 

In  reply  to  this  it  was  alleged,  on  behalf  of  the  opposing  parties, 
namely,  the  three  other  residuary  legatees,  that  it  was  incompetent  to 
the  Court,  by  law,  and  the  practice  of  the  Court,  to  grant  the  adminis- 
tration, at  this  timey  as  prayed,  against  their  sense  and  consent.  And 
it  was  further  alleged,  that  a  consent  on  their  part  to  a  grant  of  admi- 
nistration to  Messrs.  Harrison  and  'J'homas,jo/n//y,  was  only  wifliheld, 
in  consideration^  that,  neither  the  master's  report  had  been  confirmed 
by  the  Lord  Chancellor,  nor  had  the  conveyance,  therein  specified,  been 
actually  executed,  so  as  to  vest,  in  those  gentlemen,  the  trust  premises. 

The  single  topic  urged  by  counsel  in  support  of  the  prayer  of  the  peti- 
tion was,  the  loss  and  detriment,  actual  and  probable,  accruing,  and  to 
accrue  to  the  estate,  for  want  of  au  immediate  personal  representative  oi 
the  deceased.  The  counsel  for  the  objectors  submitted,  that  these  must 
be,  at  least  in  great  part,  obviated  by  the  circumstance  of  there  being  an 
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« 

existing  receiver  to  the  estate — and  brought  to  its  view  the  difficulties 
which  might  probably  arise  from  the  Courts  decreeing  the  grant  to  pass 
to  the  proposed  administrators,  before  the  trust  estates  should  have  be- 
come actually  vested  in  them,  by  virtue  of  tJie  assignment  directed  by 
the  Lord  Chancellor.  Suppose,  it  was  said,  that  circumstance  (of  which 
there  are  some  disclosed  in  the  act  on  petition  itself,  that  render  this  no 
very  improbable  supposition)  should  occasion  any  varation  in  the  order 
of  reference  to  the  master,  or  any  pause,  even,  as  to  the  propriety  of  con- 
firming the  master's  report  The  Court  might  be  placed  in  a  situation 
of  great  difficulty,  by  acting,  precipitately,  on  the  master's  report,  in 
either  of  those  events. 

Court. 

With  every  possible  disposition  to  affi^rd  the  parties  all  the  assistance 
in  its  power  with  respect  to  the  management  of  this  large  estate,  it  is 
still,  I  think,  incompetent  to  the  Court  to  accede  to  the  present  applica- 
tion. Two  gentlemen,  unobjected  to,  and  therefore,  I  presume,  very 
proper  in  themselves,  to  take  the  administration,  are  nominated  trustees 
by  the  master,  under  an  order  of  reference,  made  by  the  Lord  Chancel- 
lor, which  also  directs,  that  the  trust  premises  shall  be  conveyed,  and 
assigned,  to  them,  by  the  original  trustees,  so  named  in  the  will.  But 
the  deeds  to  that  effect,  as  approved  by  the  master,  are  still  unexecuted 
— consequently,  the  trusts  are  still  not  vested  in  the  new  trustees — a 
previous  step  which  I  take  to  be  absolutely  necessary,  to  entitle  them, 
as  of  righiy  to  the  administration.  It  .is  alleged  that  Mr.  Pitt,  one  of 
the  original  trustees,  refuses,  or  declines,  to  execute  the  deed  of  assign- 
ment, upon  the  ground  of  the  testator's  insanity  at  the  time  of  execu- 
ting this  latter  will;  and  of  there  being  a  former  will  in  existence,  of  a 
different  import  This  may,  as  suggested,  (appearing,  as  it  does,  in  his 
answers,  in  Chancery,  given  in  subsequent  to  the  order)  occasion  a 
variation  in  the  order  of  reference  to  the  master.  But  without  entering 
into  this  consideration,  (or  into  that  other,  whether  this  be,  or  be  not, 
such  a  ^'report''  as  requires  to  be  confirmed  by  the  Lord  Chancellor, (a) 
in  order  to  its/ull  validity)  I  am  of  opinion,  for  the  reasons  already  as- 
signed, that  this  application  is  premature,  and  that  I  am  bound  to  reject 
it.  In  no  case  of  such  substituted  trustees  would  the.  Court  be  justified 
in  decreeing  administration  to  them,  without  the  consent  of  all  parties 
beneficially  entitled  to  the  trust  property,  until  the  trusts  are  actually 
vested- 
Motion  refused.  (6) 

(a)  It  had  been  said,  in  argument,  that  it  was  not  the  practice  of  the  Court  of 
Chancery  to  confirm  such  reports — and  that  the  master's  •*  report,"  in  thiscase, 
was  one  that  required  no  confirmation. 

(It)  But  on  the  caveat  day  following,  administration  was  decreed,  jointly,  to 
Mr.  Hf^rison  and  Mr.  Thomas;  the  deeds  of  conveyance  and  assignment  being 
then  d^rtified  to,  have  been  executed  by  Mr.  Pitt  and  Mr.  Dewell,  the  original 
trustees 

On  this  caveat  day,  the  deeds  so  executed  by  the  old  trustees,  were  stated  to 
have  beea  executed  by  one  only,  Mr.  Harrison,  of  the  new  trustees;  there  being 
two  parties  to  these  deeds,  the  old,  and  the  new  trustees,  as  settled  by  the  mas- 
ter. The  Court  directed  the  grant  not  to  paM,  till  the  actual  execution  of  the 
tleeds  by  Mr.  Thomas,  the  other  trustee;  who  was  said,  as  accounting  for  the 
ilelay,  to  be  resident  at  liercfurdjbut  tu  be  peifcclly  willing  and  ready  to  exe- 
cute tlicm. 
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Where  securities  are  required  to  justify  in  ordinary  course,  the  Court  will  not 
dispense  with  this,  even  partially,  but  under  very  special  circumstances* 

If  the  Court  decrees  a  general  grant,  but,  under  special  circumstances,  requires 
the  securities  to  justify  only  as  to  B./iart  of  the  property — it  will  not  allow  «f- 
fiarafe  bonds;  so  that  other  securities  than  those  who  juaHfy  in  the  requisite 
amount,  shall  enter  into  the  common  administration  bond,  in  the  double  amount 
of  the  whole  property. 

Sir  Theophilus  John  Metcalfe,  (the  party  deceased)  died  in  the 
month  of  August^  1822,  having,  a  short  time  before  his  decease,  stated 
that  "he  had  left  his  will  in  China,"  but  without  saying,  who  were  his 
executors,  or  to  whom  he  had  bequeathed  his  property.  The  deceased 
had  been  resident  many  years  in  China,  and  came  to  this  country  in 
1820,  for  the  benefit  of  his  health,  meaning  to  return  to  China. 

Under  these  circumstances,  administration,  limited  to  certain  pur- 
poseSy  of  the  goods  of  the  deceased,  until  his  willy  or  an  authentic  copy 
thereof y  should  be  transmitted  to  this  country y  (or  his  intestacy  be 
ascertained)  was  decreed  to  two  persons,  Edmund  I^rken,  and  William 
Monson,  Esqrs.,  by  this  (the  Prerogative)  Court,  in  the  month  of  De- 
cember, 1822,(a)  which  administration  had  ceased  and  determined  some 
time  back;  a  copy  of  the  said  will  having  actually  been  forwarded  to 
this  country. 

The  deceased,  by  his  said  will,  appointed  his  brother  (now  Sir  Charles 
Theophilus  Metcalfe)  of  Hydrabad,  Charles  Magniac,  and  George 
Sanders,  Esqrs.  both  of  Canton,  and  the  said  Edmund  Larken,  Esq., 
his  executors — and  his'  daughter  Eliza  Metcalfe,  a  minor,  aged  about 
sixteen  years  at  the  time  of  his  death,  residuary  legatee. 

In  March,  1823,  a  bill  was  filed  in  the  high  Court  of  Chancery, 
wherein  the  said  minor,  by  David  Jlowell,  (party  in  the  cause)  was 
plaintiff,  and  the  said  Edmund  Larken  and  William  Monson,  were  de- 
fendants— and,  by  an  order  made  in  the  said  cause,  Mr.  Howell  was 
appointed  guardian  of  the  person  and  property  of  the  minor,  until  she 
attained  her  age  of  twenty-one  years. 

In  the  month  of  March,  1824,  letters  of  administration  (with  the  said 
copy  of  the  will  annexed)  of  the  goods  of  the  deceased,  were  granted, 
by  authority  of  this  Court,  to  the  said  David  Howell,  limited  to  the  pur- 
pose only  of  transferring  all  sums  of  money,  due  and  payable  to  the  de- 
ceased, from  the  governor  and  company  of  the  bank  of  England,  from 
the  London  dock  company,  from  the  compan)''  of  merchants  trading  to 
the  East  Indies,  and  from  the  Globe  insurance  company,  respectively, (A) 
into  the  name  of  the  accountant  general  of  the  Court  of  Chancery.  But, 

This  last  administration  had  also  since  ceased  and  determined,  viz.  on 
the  arrival  of  Mr.  Magniac,  one  of  the  executors,  in  this  country.  Mr. 
Magniac,  however,  subsequently  died  here;  but  without  having  taken 
upon  himself  the  probate,  or  having,  in  any  manner,  interfered  in  the 
trusts,  of  the  said  will:  and  of  the  other  executors,  two  were  still  in  In- 
dia, and  the  third,  Mr.  Larken,  had  renounced  the  probate  and  execu- 
tion of  the  will. 

Under  these  circumstances,  a  decree  had  been  extracted  at  the  instance 

(a)  See  ante,  137, 128,  {b)  Sec  ante,  127. 
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of  the  said  David  Howell,  Esq.,  calling  upon  the  executors  in  India,  to 
accept,  or  refuse,  prohate  of  the  copy  of  the  said  will  aforesaid, — other* 
wise  to  show  cause  why  letters  of  administration  (with  such  copy  an- 
nexed) of  the  goods  of  the  deceased,  should  not  be  committed  and  granted 
to  the  said  David  Howell,  Esq.  as  the  guardian  of  the  said  Eliza  Met- 
calfe, and  for  her  use  and  benefit — limited  until  she  should  attain  her 
age  of  twenty-one^  or,  until  the  original  will  and  codicil  should  be  trans- 
mitted to  this  country;  or,  until  the  arrival  here  of  the  said  executors, 
both,  or  either  of  them. 

That  decree  was  now  returned  into  Court,  duly  executed  by  a  service 
on  one  of  the  pillars  of  the  Royal  Exchange,  &c; — and  no  appearance 
being  given,  and  the  facts,  as  above  stated,  being  duly  verified  by  ex- 
hibits, and  affidavits,  the  Court  wa»  moved — in  the  first  instance,  to  de- 
cree administration  according  to  the  tenor  of  the  said  decree — but,  in 
the  event  either  of  its  declining  so  to  do,  or  of  its  requiring^  in  that 
case  J  that  the  securities  should  justify — then,  to  decree  letters  of  ad- 
ministration to  the  said  David  Howell,  Esq.,  limited  for  the  purpose 
only  of  **  receiving  and  collecting  the  outstanding  personal  estate  and 
effects  of  the  deceased;  and  from  time  to  time,  when  so  received,  of 
investing  the  same  in  the  name  of  the  accountant  general  of  the  Court 
of  Chancery;  and  further,  for  the  purpose  of  duly  administering  the 
estate  and  effects  of  the  deceased,  according  to  the  trusts  of  his  said  will, 
by  and  under  the  directions  of  the  said  high  Court  of  Chancery.'' 

The  Court, 

As  not  thinking  itself  authorised  to  dispense  with  the  securities,  jus^ 
tifying^  in  the  event  of  its  decreeing  administration  according  to  the 
tenor  of  the  decree,  was  pleased  to  decree  letters  of  administration,  &c. 
to  Mr.  Howell,  iimited^  as  prayed  in  the  other  alternative,  on  his  ex- 
hibiting an  inventory,  and  giving  the  usual  security,  (a) 

Motion  granted. 

{a)  The  administration  so  decreed,  was  not  however  extracted  in  consequence 
of  a  caveat  entered  on  behalf  of  certain  parties  interested  under  the  will  of  a 
third  party  (Mr.  Pattle,  seep.  219,  ante)  of  whom  the  deceased,  whilst  living, 
was  one  of  the  acting  executors;  to  compel  Mr.  Howell  to  take  a  general  grant, 
to  which  he  was  entitled^  instead  of  the  limited  one  so  decreed,  on  the  principle 
of  the  inconvenience  which  would  accrue  to  them  from  such  limited  grant,  in 
prosecuting  any  claims  which  they  might  have  against  the  estate  of  the  deceased, 
as  executor  of  Mr.  Pattle.  Mr.  'Howell,  on  this,  abandoned  the  limited  %mnU 
and  agreed  to  take  sl general  grant,  provided  the  Court  would  dispense  with  the 
securities  justifying,  save  as  to  the  property,  (said  to  amount  to  about  10,0002^) 
not  in  the  hands  of  the  accountant  general  of  the  Court  of  Chancery.  And  on 
the  first  session  of  Hilary  Term,  1825,  a  motion  to  the  Court  to  that  eflFect,  was 
granted.  A  still  further  difficulty  however  afterwards  occurred,  in  consequence 
of  the  sureties  produced  by  Mr.  Howell,  who  were  willing  to  justify  to  the  amount 
of  the  property  out  of  the  Court  of  Chancery,  (the  10,000/.)  refusing  to  subject 
themselves  to  the  usual  penalty,  under  the  common  bond,  in  the  requisite  amount 
viz. — in  the  amount  of  140,000/.,  the  deceased's  whole  personal  estate  being  va- 
lued at  between  60,  and  70,000/.:  and  the  Court,  on  the  By-day  after  Hilary, 
Term,  was  thereupon  further  prayed,  either  to  dispense  with  sureties,  altogether, 
as  to  the  property  in  the  name  of  the  accountant  general;  or,  that  separate  bonds 
might  be  allowed,  so  that  other  sureties  than  those  justifying,  might  enter  into 
the  common  bond^  The  Court,  however,  declined  acceding  to  either  of  these 
prayers,  as  in  direct  violation,  either,  of  its  ordinary  practice— observing  "  that 
It  had  gone  as  far  as  it  could,  for  the  accommodation  of  the  parties.''  Upon  this 
the  grant  seems  to  have  been  altogether  abandoned. 

Mr.  Howell,  howeyer,  vls  firochein  amy  of  the  minor.  Miss  Metcalf,had  filed  a 
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(On  Petition.  J 


Where  it  is  discretionaiy  in  ^he  Court  to  grant  administration  to  either  of  two 
claimants,  it  always  decrees  it,  cseteria  fiaribua,  to  that  claimant  who  has  the 
greater  interest  in  the  effects  to  be  administered. 

This  was  a  question  between  two  claimants,  as  to  a  grant  of  admi- 
nistration not  within  the  statute,  21  Henry  VIII.  c.  5.  It  was  deter- 
mined by  the  Court,  as  such  questions  usually  will  be,  in  favour  of  that 
claimant,  whose  interest  in  the  estate  to  be  administered  proved  to  be 
greatest 

Judgment. 

Sir  John  Nicholl. 

Thomas  Atkinson,  the  party  deceased,  died  in  the  year  1804,  having 
made  his  will,  of  which  he  appointed  his  then  wife,  Mary  Atkinson, 
executrix,  during  widowhood.  By  this  will  he  bequeathed  theprinci" 
pal  part  of  his  property  to  his  widow,  for  her  life;  and,  after  her  death, 
to  his  daughter,  Isabella — and  upon  the  death  of  this  last,  without  chil- 
dren, he  bequeathed  it  over  to  his  nephews  and  nieces,  the  children  of 
his  three  sisters.  The  residue  of  the  testator's  property  was  undisposed 
of  by  his  will. 

The  widow  took  probate  of  the  will,  but  married  again,  leaving  goods 
unadministered;  and  died.  Her  (second)  husband  is  since  also  dead«- 
and  Thomas  Tucker,  party  in  the  cause,  is  an  executor  in,  and  has  taken 
probate  of  both  their  wills*  He,  Tucker,  then,  is  the  representative  of 
the  widow's  interest,  indeed,  in  the  effects  of  Thomas  Atkinson,  the  first 
testator;  but  not  of  Thomas  Atkinson,  the  first  testator  himself;  of 
whose  unadministered  effects  he  now  claims  administration,  with  his 
will  annexed. 

The  other  claimants,  and  other  parties  in  the  cause,  are  five  persons, 
nephews  and  nieces  of  the  testator,  children  of  his  three  sisters,  and 
whose  interest,  as  substituted  legatees  in  his  will,  has  actually  accrued 
by  the  death  of  the  daughter,  Isabella,  subsequent  to  that  of  the  mother, 
without  issue.  .They  are  also  the  daughter's  first  cousins^  and  next  of 
kin. 

None  of  the  claimants  were  next  of  kin  to  the  deceased  at  the  time 
of  his  death.  Consequently,  this  administration,  not  being  within  the 
statute,  is  one  upon  which  the  Court  must  exercise  its  own  discretion. 
In  the  exercise  of  which  discretion,  it  generally  looks  to  which  of  the 
claimants  has  the  greater  interest,  and  decrees  the  administration  accord- 
ingly— ^though  other  considerations  may,  undoubtedly,  concur. 

In  the  present  case,  upon  every  consideration,  the  next  of  kin  of  tKe 
daughter,  and  not  the  representative  of  the  wife,  have  the  superior  title 

bill  in  Chancery  against  two  of  the  surviving  executors  of  the  will  of  the  de- 
ceased :  and  proceedings  in  that  suit  were  stayed,  by  there  being  no  legal  repre- 
sentative of  the  deceased,  to  be  made  a  party  to  the  suit.  Accordingly,  on  the 
first  session  of  Easter  Term,  1825,  the  Court  on  this  statement,  duly  verified,  was 
moved  (and  was  pleased)  to  decree  letters  of  administration,  of  the  goodsy  8cc.  of 
the  deceased,  to  a  nominee  of  Mr.  Howell,  "  limited  to  the  purpose  only  of  an- 
swering to  the  said  suit,  in  the  Court  of  Chancery:"  which  limited  admimstra- 
tioQ  was  afterwards  extracted. 


340  MONTEFIORB  V.  MONTEFIORE.    M.  T.  1824. 

to  the  administration.  They  have  a  greater  interest  in  the  utidispoaed 
of  residue — ^they  are  substituted  legatees  in  the  will — ^add  to  which, 
that  the  original  testator  never  intended  his  wife  to  continue  his  per- 
sonal representative  after  a  re-marriage;  a  circumstance  which  throws 
some  little  additional  weight  into  the  scale. 

I  decree  administration,  as  prayed,  to  the  n^xt  of  kin  of  the  daughter: 
but,  as  their  affidavits  contain  some  imputations  on  the  other  party, 
not  founded  upon  any  thing  which  appears  in  their  "  act/^  I  think  that, 
upon  this  consideration  only,  they  are  not  entitled  to  full  costs.  Hence 
I  shall  condemn  Mr.  Tucker  in  10/.,  nomine  expensarum;  and  not  in 
full  costs,  as  I  should,  otherwise,  have  done;  thinking  his  opposition  to 
the  present  grant,  utterly  unfounded. 


MONTEFIORE  v.  MONTEFIORE.— p.  354. 
(On  the  Admission  of  an  Allegation*} 

An  allegation,  propounding  an  imperfect  paper,  rejected;  as  insufficient,  if  true, 
to  sustain  the  paper  propounded. 

In  what  sense,  and  to  what  extent,  the  Court  assumes  an  allegation  to  be  true, 
in  considering  whether  it  be  admissible. 

The  difference,  what,  between  a  mere  unexecuted  testamentary  paper,  and  a 
testamentary  paper  which  is  also  imfierfecty  in  other  respects.  The  legal  fire- 
sumfition  is  against  the  validity  of  either :  but  it  is  infinitely  stronger,  and  more 
difficult  to  be  repelled,  against  the  validity  of  an  imperfect  paper  of  the  latter, 
than  it  is  against  that  of  an  imperfect  paper  of  the  former,  description.  What 
it  is  which  the  Court  requires,  to  repel  the  legal  presumption  against  a  paper 
of  either  description. 

This  was  a  cause  or  business  of  proving,  in  solemn  form  of  law,  the 
last  will  and  testament  of  Abraham  Montefiore,  deceased — ^promoted 
by  Henrietta  Montefiore,  the  relict,  and  the  sole  residuary  legatee 
named  in  the  said  last  will,  of  the  deceased,  against  the  three  executors 
of  a  former  will.  The  admissibility  of  the  allegation  propounding  this 
last  will  had  been  debated  on  a  preceding  Court  day;  and  was  the  ques- 
tion that  now  stood  for  sentence. 

Judgment. 

Sir  John  Nicholl. 

This  suit  is  brought,  in  a  spirit  of  perfect  amity  between  the  parties, 
for  the  purpose  of  taking  the  opinion  of  the  Court  upon  the  validity  of 
a  testamentary  paper,  propounded  as  th^i  will  of  Abraham  Montefiore,  de- 
ceased. I  have  taken  time  enough  to  consider  the  matter  maturely;  both 
as  the  property  at  stake  is  very  large;  and,  as  the  Court  has  received  an 
intimation,  that  the  parties  are  disposed,  in  this  instance,  to  abide  by 
its  decision,  be  that  decision  what  it  may.  I  have  therefore,  again,  in 
the  interval  between  this,  and  the  last,  Court  day,  carefully  considered 
all  the  circumstances  of  the  case:  but  my  opinion  with  respect  to  it  has 
never  wavered,  or  been  difierent  from  that  which  I  originally  enter- ^ 
tained. 

The  cause,  at  present,  stands  merely,  upon  the  admission  of  the  alle- 
gation, propounding  the  paper:  but  should  the  Court  reject  that  alle- 
gation, there  is  an  end  of  the  cause  itself.  For  the  principle  upon  which 
the  Court  rejects  any  allegation  is,  its  inadequacy  (assuming  its  truth) 
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to  make  out  the  case  laid  in  it  If  the  Court  then  rejects  this  allega- 
tion,  it  must  be,  that  it  thinks  it  insufficient,  assuming  it  to  be  true,  to 
sustain  the  paper  which  it  pripounds,  as  a  will:  so  that,  in  Ihat  event, 
as  ab^ady  said,  there  is,  erf  course,  an  end  of  the  cause.  The  cause  must 
proceed,  indeed,  should  the  Court  admit  the  allegation,  io  order  to  this 
being  pro/oed:  as  it  only  assumes  an  allegation  to  be  true^  for  the  pur- 
pose of  determining  whether  it  be  admissible — its  final  avail,  and  effica- 
cy, in  the  cause,  obviously  depending  upon  whether,  and  to  what  ex- 
tent, the  allegation  is  proved^  after  being  so  admitted. 

In  assuming,  however,  an  allegation  to  be  true  for  the  purpose  of  de- 
termining its  admissibility,  the  Court  only  assumes  to  be  true  those  facts^ 
pleaded  in  it,  capable  of  satisfactory  proof;  and  not,  by  any  means,  all 
the  several  averments  which  may  stand  in  the  allegation;  which,  in  ef- 
fect, are  mere  inferences  deduced,  somehow  or  other,  from  those  facts. 
The  averments  in  a  plea  are  to  be  taken  for  true,  so  far  only,  as  the  facts 
pleaded  justify  inferences  to  the  effiact  of  those  averments;  which  whe- 
ther they  do,  at  all,  and  if  so,  to  what  extent,  it  is  for  the  Court  to  de- 
termine. For  instance,  in  this  sort  of  allegation,  "  intention,"  on  the 
testator's  part,  to  do  so,  and  so,  is  always  averred — but  such  averment 
goes  for  nothing,  unless  the  Court  can  infer,  that  the  testator's  inten- 
tion wasy  as  averred,  from  the  facts  pleaded.  So  when  again,  in  a  plea 
of  this  same  description,  the  testator's  capacity  at  the  time  of  doing  the 
testamentary  act  is  averred,  as  it  always  is;  the  truth  of  that  averment 
is  only  assumed  by  the  Court,  even  in  deciding  upon  the  admissibility 
of  the  plea,  to  what  extent  it  thinks  that  the  ficts  and  circumstances  of 
the  transaction,  as  pleaded,  warrant  an  inference  that  he  was  of  capa- 
city at  such  time;  and  so,  in  other  matters. 

Having  premised  these  observations,  it  becomes  proper  to  consider 
the  paper  propounded  itself — both  with  respect  to  its  form^  and  with 
respect  to  its  effect  or  substance.  Upon  the  result  of  these  consider- 
ations, the  legal  presumptions  in,  and  the  whole  view  to  be  taken  of, 
the  case  very  much  depend. 

Upon  the  face  of  the  paper  it  is,  in  point  oiform^  a  very  imperfect  paper. 
It  is  neither  written  by  the  deceased  himself,  nor  signed,  nor  dated :  no  ex- 
ecutor is  appointed  in  it:  it  has  no  formal,  or  other,  words  of  conclusion: 
two  letters  appear  written,  as  beginning  a  new  sentence;  and  with  these 
it  abruptly  terminates.  A  paper  more  imperfect,  in  point  of  form, 
can  hardly  be  imagined. 

The  term  ^'  imperfect"  as  applied  to  an  instrument  of  this  descrip- 
tion, is  carefully  to  be  distinguished  from  the  word  "  unexecuted."  Not 
every  ^'imperfect'' paipeT  is  ^'unexecuted:''  nor  is  every  '' unexecuted'' 
paper  ^^  imperfect y"  except  only  in  a  certain  sense  of  that  term.  For 
instance,  a  testamentary  paper  may  be  finished,  and  complete,  looking 
to  the  body  of  the  instrument,  as  purporting  to  dispose  of  the  testator's 
whole  property ,  and  so  on — still,  however,  if  unexecuted,  as,  for  instance, 
by  wanting  the  deceased's  signature,  it  is,  in  a  certain  sense  of  the  word, 
th9ugh  in  a  certain  sense  of  the  word  only,  an  irnperfec fps^per.  But  in 
applying  the  term,  imperfect,  to  the  present  paper,  the  Court  means,  that 
it  is  imperfect,  in  every  sense  of  the  word :  it  is  one,  that  on  the  face  of 
it  was,  manifestly,  in  progress  only;  it  is  unfinished  and  incomplete, 
as  to  the  body  of  the  instrument,  as  well  as  "  unexecuted;"  all  which 
the  paper  itself  propounded;  which  is  in  these  words,  clearly  implies. 
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*'  I  leave  my  son,  Joseph  Montefiore,  Worth  Park  Farm — ^And  my 
son  Nathaniel,  Brighton  Farm — And  all  my  fttiier  property  I  \emre  and 
bequeath  to  my  dear  wife  Henrietta  M oBteiiore — This  is  my  last  will 
and  testament    I  w " 


The  legal  principles  as  to'imperfect  testamentary  papers,  of  every  de- 
scription, vary  much  according  to  the  stage  of  maturity  at  which  those 
papers  have  arrived.  The  presumption  of  law,  indeed,  is  against  every 
testamentary  paper  not  actually  executed  by  the  testator;  and  so  executed, 
as  it  is  to  be  inferred,  on  the  face  of  the  paper,  that  the  testator  meant 
to  execute  it  But  if  the  paper  be  complete  in  all  other  respects,  that 
presumption  is  slight,  and  feeble,  and  one,  comparatively  easily  re- 
pelled. For  intentionSy  sub  modo  at  least,  need  not  be  proved,  in  the 
case:  that  is,  the  Court  will  presume  the  testator^s  intentions  to  be  as  ex- 
pressed in  such  a  paper,  on  its  being  satisfactorily  shown,  that  its  not 
being  executed  may  be  justly  ascribed  to  some  other  cause;  and  not  to 
any  abandonment  of  those  intentions,  so  expressed,  on  his,  the  testa- 
tor's part  But  where  a  paper  is  unfinished,  as  well  as  unexecuted, 
(especially  where  it  is  just  begun,  and  contains  only  a  few,  clauses,  or 
bequests)  not  only  must  its  being  unfinished,  and  unexecuted,  be  ac- 
counted for,  as  above;  but  it  must  also  h^ proved  (for  the  Court  will  not 
presume  it)  to  express  the  testator's  intentions,  in  order^to  repel  the  le- 
gal presumption  against  its  validity.  It  must  be  clearly  made  to  appear, 
upon  a  just  view  of  all  the  facts  and  circumstances  of  the  case,  that  the 
deceased  had  come  to  a  final  resolution  in  respect  to  it,  as  far  as  it 
goes:  so  that,  by  establishing  it,  even  in  such  its  imperfect  state,  the 
Court  will  give  efiect  to,  and  not  thwart,  or  defeat,  the  testator's  real 
wishes  and  intentions,  in  respect  to  the  property  which  it  purports  to 
bequeath,  in  order  to  entitle  such  a  paper^to  probate,  in  any  case,  in  my 
judgment 

tfpon  these  principles  it  follows  that,  against  the  instrument  set  up  in 
the  present  case,  from  its  very  form,  the  presumption  of  law  to  be  re- 
pelled is  a  strong  presumption.  The  task  of  repelling  it — the  onus  pro- 
bandiy — in  the  case  of  this,  as  of  every,  imperfect  paper,  rests,  it  need 
scarcely  be  observed,  upon  the  party  setting  it  up. 

In  its  effect^  this  itisttument  has  peculiar  features  which  render  the 
task  so  imposed  on  the  party  who  propounds  it,  a  pretty  difficult  one. 
It  not  only  sets  out  with  devising  real  property  in  a  different  course  from 
that  in  which  it  would  descend  by  law;  (and  so  far,  it  is  clear,' that  it 
can  have  no  operation)  but  it  disposes  at  once,  of  the  whole  personal 
property;  giving  it  all  (above  four  hundred  thousand  pounds)  to  the  wi- 
dow; and  excluding  all  the  testator's  children  (who  in  legal  succession 
would  be  entitled  to  two  thirds)  from  any  part  of  it  Legal  presump- 
tion, as  well  as  rational  probability,  are  strong  against  the  testator  hav- 
ing finally  conceived  any  such  intention. 

There  are  two  modes,  nearly  opposite,  in  each  of  which  however,  tes- 
tamentary instruments  arc,  not  uncommonly,  drawn  up:  the  one  (perhaps 
the  most  common  of  the  two)  is,  to  give,  at  the  outset,  the  several  le- 
gacies; and,  at  the  conclusion,  to  dispose  of  the  residue:  the  other  i^,  in 
the  first  instance  to  bequeath  the  whole  property;  and,  subsequently,  to 
except  out  of  it  the  several  legacies,  &c.  which  the  testator  may  choose 
to  bequeath,  as  deductions  from  that  whole.     Now  in  the  present  in- 
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stanee^  all  the  personalty  being  given  to  the  wife^  at  the  outset,  in  ex- 
clusion of  the  children,  unless  the  Court  can  be  sfiMsfied  thaty  so  far  as  re- 
lates to  the  disposition  of  the  personalty,  this  paper  i^  complete,  and  that 
it  was  the  testator's  full  and  final  intention  to  subject  that  personalty  to 
no  deductions  whatever,  either  in  favour  of  his  children,  or  other,  it 
would  be  impossible,  I  think,  consistently  with  the  ordinary  principles 
acted  upon  by  this  Court,  or  with  common  sense,  and  common  justice, 
to  establish  this  paper  as  the  deceased's  will.  If  the  instrument  is,  (as 
it  clearly  is)  in  legal  construction,  one  in  progress^  merely,  and  unfi- 
nished as  to  the  body  of  the  instrument,  the  legal  presumption,  surely, 
is,  that,  had  the  deceased  not  been  prevented  from  finishing  it,  he  would 
have  gone  on  to  provide  for  his  children  in  a  subsequent  part  of  the  in- 
strument I  cannot  assent  to  the  proposition  contended  for  by  one  of 
the  counsel,  that,  if  a  testator  dies  while  the  instrument  is  in  progress, 
that  instrument,  ^^  so  far  as  it  goesy^'  be  its  contents  and  effect  what 
they  may,  must  be  valid.  I  know  of  no  principle  to  that  broad  extent 
ever  laid  down;  nor  was  any  authority  cited  in  support  of  it  The  rule 
which  I  take  to  operate,  in  the  case  of  every  unfinished  paper,  is  this: 
can  the  Court  infer  that  by  pronouncing  for  it,  it  will  carry  into  effect 
what  it  collects,  from  all  the  circumstances  of  the  case,  to  have  been  the 
deceased's  wish  ?  In  that  event  it  will  be  its  duty  to  pronounce  for  it — 
but  surely  not,  if  it  sees  reason  to  believe  that,  by  so  doing,  it  will  de- 
feat, or  counteract,  instead  of  giving  effect  to,  that  wish. 

Hitherto  the  Court  has  been  considering  this  paper  taken  singly,  and 
not  in  connection  with  any  other  testamentary  papers  left  by  tiie  testa- 
tor. Such,  however,  there  are — papers  before  the  Court  There  is  a 
former  executed  will;  of  which  this  unfinished  paper,  if  established,  will 
be,  in  effect,  not  a  partial,  but  a  total,  revocation:  for  the  two  are  not 
such  that  the  Court  can  pronounce  for  them,  as  it  sometimes  can  pro- 
•nounce  for  papers  in  parallel  cases,  as  "  together  containing"  the  will 
of  the  testator.  It  has  been  said  that,  at  all  events,  the  deceased  intended 
to  die  testate;  and  that  he  intended  to  revoke  his  former  will;  and  the 
Court  has  been  urged  from  this,  to  pronounce  for  the  unfinished  paper. 
Testate  the  deceased  must  die — for  if  the  paper  propounded  be  invalid, 
the  executed  will  must  operate.  And,  as  to  the  revocation  of  the  for- 
mer will;  the  question  is  not  so  much  whether  the  deceased  can  betaken 
to  have  intended  to  revoke  his  former  will,  simply,  as  it  is,  whether  he 
can  be  taken  to  have  intended,  that  this  unfinished  paper,  should  be 
substituted  for,  and  should  operate  in  lieu  of,  and  in  preference  to,  that 
former  will.  The  question  is  not  a  question  between  the  former  will, 
and  an  intestacy — it  is  between  the  two  instruments;  between  the  for- 
mer will,  and  this  paper,  in  its  obviously  incomplete,  imperfect  state. 
The  former  will  being  an  executed  instrument  the  ^^praesumptiojurisy 
et  de  jurty^  is,  that  he  intended  it  to  operate,  unless  he  actually  can- 
celled, or  destroyed  it,  or  made  another  valid  instrument,  which  will 
have  the  effect  of  revoking  it 

Before  proceeding  to  a  consideration  of  the  facts  pleaded  in  this  alle- 
tion,  I  will  make  one  other  general  observation,  applicable  to  questions 
of  this  nature,  (not  unimportant,  too,  in  its'bearing  upon  the  particular 
case),  which  is  this.  In  considering  whether  a  plea  of  this  description 
be  admissible,  the  Court  is  bound  to  keep  in  view  the  extent,  and  effect, 
of  the  paper  which  it  propounds — and  to  couple  these,  all  along,  with 
its  history,  as,  given  in  the  plea.     Now  what  this  part  of  its  duty  sug- 
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gests  to  the  Court,  as  with  reference  to  the  present  immediate  question^ 
is  this.  The  paper  propounded  going,  in  effect,  to  revoke  an  executed 
will,  and  to  put  an  immense  property  m  the  course  of  distribution  which 
is  very  far  from  being  an  "officious^^  one;  the  allegation,  to  be  admissi- 
ble, must  make  out  a  case  of/ull  and  entire  "  capacity'^  in  the  testator, 
at  the  time  when  the  paper  was  framed.  Nor  will  it  be  sufficient,  in 
order  to  this,  for  the  jwea  to  make  out,  that  he  was  of  capacity,  to 
answer  a  few  (common)  questions,  or  to  make  a  few  (casual)  remarks, 
or  even  to  conceive  and  express  some  (loose)  wishes  and  ideas,  as  to  al- 
tering his  will,  and  so  on — it  must  satisfy  the  Court  that  he  was  equal, 
and  alive  to,  and  comprehended  the  Jiill  import  of  what  he  was  doing 
at  the  time;  seriously  important  as  what  he  actually  did,  must  be  admit- 
ted to  be:  in  short,  as  Lord  Coke  expresses  it,  that  he  was  "capable,  at 
the  time  of  the  transaction,  of  making  disposition  of  his  *  estate,  with 
judgment  and  understanding."  And  in  determining  whether  the  allega- 
tion should,  or  should  not,  satisfy  the  Court  in  this  particular,  it  must 
look,  not  to  mere  averments,  but  to  the  facts  pleaded — such  averments, 
as  already  said,  being  good  only  so  far  as  they  are  warranted  hy  the 
facts  pleaded;  which  last  are  all  of  the  allegation  that  the  Court  assumes 
to  be  true. 

I  now  then  proceed,  subject  to  these  general  considerations,  to  con- 
sider the  facts  of  this  case  as  they  are  stated  in  the  present  plea:  and 
they  appear  to  me  to  raise  a  question  of  so  little  doubt  and  difficulty, 
that  it  is  principally  for  the  satisfaction  of  the  parties  that  f  am  induced 
to  enter  into  a  detailed  statement  of  them. 

The  allegation,  in  the  two  first  articles,  furnishes,  in  substance,  a  his- 
tory of  the  testator,  and  of  his  executed  will.  It  pleads  that  Abraham 
Montefiore  died  on  the  25th  of  August  last,  [1824],  at  Lyons,  in  France, 
on  his  way  home  to  this  country,  leaving  a  widow,  one  daughter  by  a 
first  wife,  and  two  sons  and  two  daughters  by  a  second  wife  (his  now  • 
widow  and  relict)  all  minors,  and  the  youngest  daughter  born  after 
May,  1820,  the  date  of  the  executed  will.  This  will,  with  two  codicils, 
is  all  in  the  deceased's  hand-writing;  and  it  is  to  the  following  effect. 
It  is  a  complete  will  as  to  personalty — ^it  is  a  will  that,  obviously,  was 
not  intended  to  act  upon  real  property;  as  it  makes  no  mention  of  such, 
and  is  attested  by  a  single  witness:  the  necessary  inference  from  which, 
is,  that  the  testator  meant  that  his  real  estate  should  descend  to  his  eldest 
son.  Of  his  personalty  it  disposes  as  follows — 25,000/.  to  each  of  his 
children,  except  to  the  daughter  by  his  first  wife,  whom  it  bequeaths 
only  15,000/.,  as  the  testator  had  settled  about  10,000/.  on  her,  previous 
to  his  second  marriage.  The  residue,  with  the  exception  of  certain  le- 
gacies, of  no  very  large  amount,  it  bequeaths  to  the  widow;  whom  it 
appoints  (jointly  with  four  other  persons,)  executrix.  What  the  resi- 
due might  amount  to  at  that  timey  does  not  appear. 

This  will  as  I  have  described  it,  remains  uncancelled,  and  unrevoked, 
unless  it  be  revoked  by  the  paper  now  in  question.  It  does  appear, 
however,  that  the  deceased,  at  an  intermediate  time,  (pleaded,  in  the 
latter  end  of  1822,  or  at  the  beginning  of  1823)  intefiding  (so  pleaded) 
to  make  a  new  will,  wrote  certain  papers  which  are  before  the  Court, 
marked  D.  E.  and  F.  They  contain  a  mere  outline,  or  rough  sketch,  of 
a  mew  will;  they  are  loosely  written,  and  with  various  erasures;  trus- 
tees were,  apparently,  intended  to  be,  but  none  are,  appointed,  and  the 
residue  is  undisposed  of,  in  cither  of  them.     Previous  to  writing  these 
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papers,  However,  I  should  observe,  namely,  in'  August  1822,  the 
deceased  is  pleaded  to  have  invested  stock,  of  the  value  of  about 
10,000/.  sterling,  in  the  names  of  each  of  his  four  younger  children-^ 
placing  them,  therefore,  upon  an  equality  in  this  respect  with  the 
eldest,  the  daughter  by  the  first  wife.  It  is  also  pleaded,  that  he  had  a 
child  born  in  February,  1823,  which  died  shortly  afterwards.  These 
papers,  D.  E.  and  F.,  themselves,  were  laid  aside,  and  abandoned,  so 
far  as  appears:  and  thty  are  not  suggested  even  to  be  of  any  legal  vali- 
dity. 

It  may  not,  however,  be  improper  to  consider,  whether  the  disposi* 
tion  contemplated  by  the  deceased  at  that  time,  as  appears  from  those 
papers,  raises  any  thing  of  a  probability  in  favour  of  tlie  present  dispo- 
sition. In  my  opinion  it  does  quite  the  reverse.  It  appears  from  these^ 
that  the  testator's  intention  then,  at  least,  was,  not  to  give  every  thing 
to  his  wife  absolutely,  and  to  consider  his  children  provided  for  by  what 
he  had  secured  to  them  in  his  life  time,  but,  to  limit  his  wife  to  a  cer- 
tain income  for  life;  and  to  leave  at  her  death  a  certain  jum  only 
(100,000/.,  three  per  cents)  at  her  disposal.  And  as  the  testator  had 
not  proceeded  in  the  draft  will,  contained  in  papers  D.  E.  and  F., 
so  far  as  to  a  disposition  of  the  residue,  it  is  almost  necessarily  to  be  in- 
ferred, that  the  residue  of  his  property  was  intended  by  the  testator  to 
be  given  among  his  children. 

These  different  instruments  then,  and  the  previous  history,  though 
rendering  it  highly  probable,  that  the  deceased  would  alter  his  will  of 
1820,  generally f  yet  lay  no  foundation  of  probability  in  favour  ox  the 
particular  disposition,  (purported  to  be  carried  into  effect  by  means  of 
the  paper  now  propounded),  of  the  whole  personalty  to  the  widow. 

It  is  further  to  be  observed,  that  no  previous  testamentary  declara- 
tions are  suggested  to  have  been  made  by  the  deceased,  tendine  to  sup- 
port the  probability  of  any  intended  alteration  of  his  will.  He  is  plead- 
ed to  have  been,  long,  in  a  declining  state:  yet  no  dissatisfaction  with 
his  existing  will  appears  to  have  been  expressed  by  him  at  anv  time,  in 
confidence  to  his  friends,  or  otherwise;  still  less  is  any  thing  of  an  inten- 
tention,  in  the  event  of  his  making  a  new  will,  to  bequeaSi  the  whole 
of  his  vast  personal  property  to  his  wife,  absolutely.  Nothing,  indeed^ 
of  a  testamentary  character,  so  far  as  appears,  was  either  said  or  done 
by  the  deceased,  from  the  time  of  his  writing  those  loose  papers  in  the 
beginning  of  1823,  which  have  already  been  spoken  of,  untU  within  a 
very  few  hours  of  his  death. 

This  brings  me  then  to  a  consideration  of  the  circumstances  pleaded 
in  the  fifth  article  of  this  allegation,  upon  which  alonCy  the  validity  of 
the  instrument  propounded,  if  to  be  supported,  must  rest  It  seems 
proper  that  the  Court  should  read  this  fifth  article,  in  order  to  render  the 
observations  that  it  may  have  to  make  on  the  history  contained  in  it  ful- 
ly intelligible. 

[Here  the  judge  read  the  fifth  article  of  the  allegation;  (a)  and  partly 
in  the  coprse,  and  partly  at  the  conclusion  of  the  reading,  observed  to 
the  foUowing  effect] 

(a)  The  fifth  article  of  the  allegation  was  in  the  following  words : — '*  That  the 
said  deceased  being  on  his  return  to  this  country,  as  in  the  first  article  of  this  al- 
legation is  pleaded,  and  having  been  for  many  months  previous  in  a  declining 
state  of  health,  became,  on  the  night  of  the  twenty-fourth  day  of  August  last, 
considerably  tvorse,  and  about  eight  o'clock  in  the  eveuhtgof  thesaid  day,  about 
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The  deceased  is  nere  then  pleaded^  (as  already  said)  to  have  been^  for 
many  months  previous,  in  a  declining  state  of  health:  and  to  have  be- 
come <'  considerably  worse,'^  on  the  night  of  the  24th  of  August — and 
then  it  is,  at  eight  o'clock  in  the  evening,  within  five  hours  of  his  dis> 

five  hours  preceding  his  death,  fully  sensible  of  his  danger,  he  addressed  himself 
to  Louis  Mazzara,  a  person  who  accompanied  the  said  deceased  on  his  jouniey, 
and  said,  *  Maxzara,  you  must  promise  me,  that  my  bodjr  shall  be  transported  to 
London  after  my  death :'  that  thereupon,  the  said  Louis  Mazzara  promised  the 
said  deceased,  that  his  directions  should  be  complied  with;  that  the  said  deceased 
then  said,  *  1  wish  something  to  be  given  xo  floor  William:  this  younr  man  U  very 
clever^  and  it  may  assist  him,'  meaning,  and  intending  thereby,  Wm.  Woodley, 
his,  the  deceased's  servant;  and  he,  the  said  deceased,  spoke  of  giving  the  said 
William  Woodley  one  thousand  pounds,  but  gave  no  fhrther  directions  as  to  the 
same,  but  inquired  of  the  said  Henrietta  Montefiore,  his  wife,  what  the  said 
William  Woodlev  received  per  ammm :  that  shortly  after  the  premises  just  be- 
fore pleaded,  a  physician,  who  was  to  pass  the  night  with  the  said  deceased,  ar- 
riveo,  and  almost  immediately  after  Marcins,  another  physician,  also 

visited  the  said  deceased :  that  the  said  deceased  thereupon  called  to  .him  the 
said  Martins  the  physician,  and  the  aforesaid  Louis  Mazzara,  and  taking 

them  both  by  the  hands,  addressed  them  in  the  French  language,  to  the  follow- 
ing purport  and  effecL— ^  Myfrieruls,  I  take  you  for  vntne9»e9g  (hat  I  made  about 
four  yean  ago* — that  the  said  deceased  then  stopped,  and  asked  the  said  Louis 
Mazzara,  what  the  word '  will'  was  in  French :  that  the  9aid  Louis  Mazzara  in- 
formed him,  that  it  was  expressed  by  the  word  'testament;'  that  the  ssid  de- 
ceased then  said,  'yet^  yet,'  *te9tamentf*  *four  years  ago  I  made  a  tvill,*  and 
tiddreming  himself  to  the  said  Martins,  saxl  *  yes,  I  made  a  will,  but  I  do 

fiot  vfish  it  any  longer,  I  do  away  with  it,  and  I  wish  to  make  another^*  And 
the  party  proponent  doth  further  allege  and  propound,  that  by^the  aforesaid  ex- 
pressions, he,  the  said  deceased,  meant  and  referred  to  the  paper  writing,  being 
the  will,  bearing  date  the  third  day  of  May,  1820,  more  particularly  pleaded  and 
referred  to^  in  the  second  article  of  this  allegation,  and  that,  by  the  expressions 
he  then  used,  he,  the  deceased,  meant  to  declare  hi&  intention  to  revoke  the  said 
will :  that  the  said  deceased  then  continued,  '  I  leave  to  m^  son  Joseph,  the  farm 
at  Worth  Park ;  and  to  mv  son  Nathaniel,  the  farm  at  Brighton :'  that  the  said 
deceased  was  proceeding  turther  to  express  his  intentions  ^th  respect  to  the 
dii^sition  of  his  property,  when  he  was  interrupted  by  the  said  Martins, 

who  observed,  that  it  would  be  better  to  write  down  all  that  the  said  deceased 
dlctatcxl;  that  the  said  deceased  thereupon  replied,  Mr.  Martin  is  right;  Mas* 
zara,  take  paper  and  write  down  that.  That  the  said  Louis  Mazzara  having 
accordingly  procured  paper,  and  set  himself  to  write,  in  the  presence  and  hear- 
ing of  the  said  two  physicians,  and  William  Woodley,  desired  the  said  deceased 
to  repeat  what  he  had  before  said  respecting  his  two  sons :  that  the  said  bequests 
were  written  down  by  the  said  Louis  Mazzara  in  French,  in  the  very  words,  and 
being  the  very  paper  marked  B.;  that  the  same  was  then  read  over  by  the  said 
deceased  himself,  who,  after  having  considered  it  for  a  short  time,  directed  the 
said  William  Woodley  to  write  it  in  English.  That  the  said  deceased  then  dic- 
tated to  the  said  William  Woodley,  and  flurauant  to  such  dictation,  the  said 
William  Woodley  wrote  in  English  the  very  words  contained  in  the  testa- 
mentary paper  marked  C,  brought  into,  and  left  in  the  registry  of  this  Court 
for  safe  custody,  on  the  part  and  behsdf  of  the  said  Moses  Montefiore,  and 
now  annexed  to  the  affidavit  of  the  said  Moses  Montefiore,  and  pleaded  and  pro- 
pounded on  the  part  and  behalf  of  the  said  Henrietta  Montefiore,  except  the 
words,  'this  is  my  itisi  will  and  testament;*  which  were  added  by  the  said  Wil- 
liam Woodley,  of  his  own  accord,  under  the  circumstances  hereinafter  mention- 
ed :  that  afier  the  said  William  Woodley  had  written  the  said  pafler,  save  and 
exceflt  the  words,  'this  is  my  last  will  and  testament:'  the  said  deceased  had 
prayers  read,  and  after  the  prayers  were  over,  the  said  William  Woodley,  un- 
der the  impression,  that  the  said  deceased  had  nothing  more  to  add  to  the  last 
mentioned  fi^fier,  wrote  the  words,  *  this  is  my  last  wHland  testament. '  That  the 
said  William  Woodley  then  read  over  the  whole  of  what  he  had  so  written,  au- 
dibly and  distinctlv  to  the  said  deceased,  who  approved  thereof,  and  then  desired 
to  be  raised  up  in  bed  :  that  the  said  deceased  was  accordingly  raised  up  in  bed» 
and  on  the  said  paper  writing  beuig  placed  before  him,  he  made  an  attempt  to 
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solution,  that  this  transaction  commences.  Now  it  is  highly  probable, 
I  think,  ^  priori f  on  the  face  of  this  statement,  that  his  capacity  was 
impaired,  and  that  his  mind  was  wandering,  even  at  the  commencement 
of  this  transaction;  a  considerable  time  was  occupied  in  its  progress; 
and  the  deceased  is  admitted  to  have  been  m  extremis^  before  its  actual 
termination.  He  begins  with,  not  any  expressed  wish  concerning  the 
disposition  of  his  property,  but  with  a  desii*e,  that  his  body,  after  his 
death;  should  be  conveyed  to  England.  Nor  even  after  this,  does  he 
advert  to  any  intention  of  altering  his  will — ^but  merely  to  "doing 
something"  ifor  a  servant,  who  was  in  attendance  on  him,  and  whom  he 
talks  of  leaving  1000/.  A  physician,  who  is  to  pass  the  night  with  him, 
arrives,  and  soon  after,  a  second  physician — when  the  deceased,  then 
for  the  first  time  (taking  one  of  these,  and  his  friend,  Mr.  Mazzara,  by 
the  hand)  alludes  to  his  former  will,  and  says,  <'  that  he  does  not  wish 
it  to  stand,  &c/'  Now,  that  some  wandering  notion  to  that  effect  came 
across  his  mind  at  this  time,  must  be  eonceded;  but  that  the  deceased 
can  be  taken,  from  this  part  of  the  history,  to  have  proceeded  like  a 
person,  in  the  full  possession  of  his  understanding,  setting  about  making 
a  new  will,  I  am  not  all  disposed  to  admit  The  deceased  then  begins 
expressing  his  wishes,  "  I  leave  my  son  Joseph,  Worth  Park  farm,  &c;" 
but  it  is  not  the  deceased  who  proposes  that  such,  his  wishes,  shall  be 
committed  to  writing — that  is  suggested  by  Martins,  one  of  the  physi- 
cians. The  deceased,  however,  assents;  and,  directing  Mazzara  to  pro- 
cure a  pen  and  ink,  and  take  them  down  in  writing,  repeats  his  wishes 
as  to  the  Worth  Park  and  Brighton  farms  to  Mazzara,  in  the  French 
language,  which  he  understood  so  imperfectly,  as  even  to  be  at  a  loss 
for  the  French  word  for  a  testament  or  will.  Mazzara  takes  down,  in 
French,  these  purported  devises  of  the  Worth  Park  and  Brighton  farms; 
which  the  deceased,  after  reading  over,  directs  his  servant,  Woodley,  to 
write  down  in  English,  (a)    The  French  paper  is  abandoned  upon  this — 

take  a  pen,  and  to  write  something  on  the  said  paper  himself:  but  from  his  great 
bodily  weakness,  and  a  convulsive  beizurc,  he  was  incapable  of  so  doing ;  that  the 
said  deceased  then  requested  to  have  some  wine,  which  having  taken,  he  desired 
that  the  paper  so  written  by  William  Woodlry  nhouldbe  again  re^d  over  to  him, 
which  being  accordingly  done,  he  a^i^ain  asiced  for  the  pen,  hut  the  said  deceased 
becoming  more  and  more  exhausted,  and  being,  from  continued  convultaoiis^ 

fuite  incapable  of  writing  he  snipeared  to  wish  to  say  something,  and  uttered  in 
English,  the  word  *  and/ or  ^twish;*  but  at  that  very  moment  he  wa%  9eized 
with  a  violent  tfiaam,  which  affected  the  organ  of  9/ieecht  that  he  uttered  several 
French  and  Engliah  words,  the  whole  fiur/iort  of  which^  could  not  be  comfire* 
hended  by  the  fiersons  who  surrounded  his  death- bed,  but  which  evidently  had 
reference  to  the  paper  written  as  herein  before  pleaded  by  the  said  William  Wood- 
ley,  and  which  together  with  the  fien,  he  repeatedly  {after  he  had  become  speech- 
Int)  made  signs  to  have  brought  near  to  him:  that  the  attention  of  the  said 
deceased,  was  entirely  fixed  to  the  said  paper,  and  to  the  last  moment  of  his life» 
he  showed  signs  of  wishing  to  do  something  to  it.  And  the  party  proponent  doth 
allege  and  propound,  that  the  said  Abraliam  Montefit^re  the  deceased,  was  ac» 
and  during  all  and  singular  the  premises,  of  perfect,  sound,  and  disposing  mindt 
memory,  and  understanding,  nnd  talked  ^d  discoursed  rationalljr  and  sensiblv, 
well  knew  and  understood  what  he  said  and  did,  and  what  was  said  and  done  m 
his  presence,  and  was  fully  capable  of  giving  instructions  for  his  last  will  and 
testament ;  although  from  bodily  weakness,  he  was  uicapable  of  fully  executing 
the  same.     And  this  was,  and  is  true,  Ace." 

(a)  The  paper  so  written  by  Mr.  Mazsara  was  before  the  Court ;  and  was  hi 
these  words : 

'*Les  demiers  volontiers  de  M.  Abraham  Montefiore  ont  ^t^  de  laisser  la 
ferme  de  Worth  Park,  i  Joseph.— A  Nathaniel,  Brighton  ferme,  et."— 
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and  Woodley  writes  the  paper  in  question^  from  the  deceased's  dicta- 
tion— purporting  to  devise  the  real  estat-es  as  above;  and  giving  the  per- 
sonal property  to  his  wife.  Prayers  are  then  read  to  the  deceased,  at 
whose  suggestion  does  not  very  clearly  appear  from  the  plea — ^at  the 
conclusion  of  which,  hCy  Woodley,  thinking  the  deceased  had  nothing 
more  to  add,  writes  the  words,  <<  This  is  my  last  will  and  testament,'' 
now  appearing  at  the  foot  of  the  paper.  The  instrument  itself  is  then 
read  over  to  the  deceased,  who  attempts  to  get  up  and  sign  it;  but  is 
prevented  from  so  doing  by  a  convulsive  seizure — attempts  to  sign,  that 
IS,  this  imperfect  paper;  which  it  is  hardly  possible  to  suppose  Uiat  the 
deceasedy  if  he  had  any  degree  of  capacity  at  the  time,  could  have 
thought  that  he  had  arrived  at  the  conclusion  of — ^being,  as  it  is,  with- 
out any  provision  for  his  children ;  without  any  legacy  whatever,  even 
to  Woodley,  although  his  intention  to  "  do  something"  for  Woodley 
seems  to  have  first  drawn  his  attention  to  the  subject  of  his  will;  and 
without  any  appointment  of  either  executors  or  trustees.  And  as  to  the 
writer  of  the  paper,  so  far  was  he  from  thinking  it  concluded^  (although 
he  had  thought  so,  and  under  that  impression  had  written  the  words 
^'this  is  my  last  will")  that  he  begins  a  new  clause;  he  writes  the  letter 
'<!;"  and  a  "w,"  the  initial  letter  of  the  word  "wish" — but  he  can 
make  out  nothing  as  to  the  wish  of  the  deceased — who  becomes,  in 
efifect,  speechless  at  that  time,  though  he  still  attempts  to  articulate,  and 
soon  after  actually  expires. 

Now,  looking  at  all  the  circumstances  here  stated,  1  am,  in  the  first  place, 
by  no  means  satisfied,  that  the  deceased  was  of  full  capacity,  during  any 
partof  this  transaction—or  that  the  whole  is  not  rather  to  be  ascribed  to  the 
vague  wanderings  of  a  mind  that  had  survived  its  disposing  powers,  than 
to  one  in  the  full  exercise  of  thought,  judgment,  and  reflection.  In  the 
second  place,  lam  by  no  means  satisfied  that,  assuming  for  argument's  sake, 
the  deceased's  full  mental  capacity,  at  tlie  inception,  and  even  during 
the  whole  progress  of  this  testamentary  act,  it  had  arrived  at  maturity, 
as  far  as  it  goes:  I  am  by  no  means  satisfied  that  it  was  not  (I  much 
more  incline  to  think  that  it  was)  his  intention,  having  bequeathed  the 
whole  of  the  personalty  to  his  wife,  in  the  first  instance,  to  make,  out 
of  it,  provisions  for  his  children,  and,  probably,  other  deductions;  in 
manner  as,  I  have  said,  is  not  uncommon  with  testators.  But  if  such 
were  his  intention,  to  pronounce  for  this  paper  would  be  to  defeat,  and 
not  to  carry  it  into  effect — the  paper  itself  purporting  to  bequeath  the 
whole  property  (the  personalty)  to  his  wife,  absolutely.  What  the  de- 
ceased's precise  testamentary  views  may  have  been,  1  can  only  conjec- 
ture— he  might,  probably,  have  meant  some  distinction  in  favour  of  his 
second  son:  he  might,  probably,  have  meant  to  place  his  youngest 
daughter,  who  was  born  after  the  date  of  the  executed  will  (which  will 
must  operate  in  the  event  of  the  Court  pronouncing,  in  effect,  against  the 
paper  now  propounded  by  rejecting  this  allegation)  upon  an  equal  foot- 
ing with  her  elder  sisters.  The  Court,  indeed,  has  no  power  of  carry- 
ing these  testamentary  intentions  of  the  deceased,  if  such  they  were,  into 
/till  effect— tlie  widow,  however,  way,  if  so  disposed,  as  she  is  the  re- 
siduary legatee  under  the  executed  will — and  that  the  residue  is  so  large 
in  amount  as  to  put  this  amply  within  her  power,  admits  of  no  question. 

The^  Court  being  of  opinion  that  all  the  circumstances  pleaded  in  the 
allegation  will  not  be  sufficient,  if  proved^  to  sustain  the  paper  pro- 
pounded, rejects  the  allegation. 
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("On  Motion. J 


In  a  cause  of  divorce,  where  the  alleged  marriage  is  denied  to  be  valid,  the  Court 
mzYf  ftrodabhff  permit  third  parties^  who  have  estates  expectant,  inter  alia, 
upon  the  issue  of  such  alleged  marriage  being  illegitimate ;  and,  who,  conse- 
quently, are  interested  in  the  question  of  its  validity  ;  to  be  cited  to  ^geepro^ 
ceeding9**  in  the  cause,  so  far  as  rjslatcM  to  the  marriage* 

This  was  a  cause  of  divorce,  instituted  by  the  wife  against  the  hus- 
band, by  reason  of  adultery. 

In  the  libel,  as  on  this  day  brought  in,  on  the  part  of  the  wife,  the 
mairiage  of  the  parties  at  Gretna  Green,  according  to  the  laws  of  Scot^ 
land,  was  very  especially  pleaded  (a) — and  the  prayer  of  the  libel,  in  the 
first  instance,  was,  that  it  might  be  pronounced  a  good  and  valid  mar- 
riage, agreeably  to  the  laws  and  customs  of  Scotland,  in  order  \jq  found 
the  sentence  oi  separation  yt/r/Aer  prayed  in  the  libel. 

The  husband  was  now  said  to  be  tenant  for  life  of  large  real  estates ; 
entailed,  or  limited,  under  the  will  of  an  uncle — first  to  hid  own  issue, 
male ;  and  on  failure  of  such  issue,  male,  (as,  also,  in  the  then  further 
event^  of  his  not  disposing  of  the  said  estates,  eiUier  by  deed  or  will) 
secondly,  to  his  two  sisters,  Miss  E.  A.  W.  Montague,  and  a  Mrs. 
Crawford.  The  parties  to  the  marriage  pleaded,  were  also  said  to  have 
issue  living,  three 'children. 

Under  these  circumstances,  it  was  submitted,  that,  as  the  sisters  had 
an  expectant  estate  on  the  children  of  the  marriage  pleaded  being  iilegi- 
Hmattj  they  had  an  interest  in  tiie  validity,  or  invalidity,  of  the  alleged 
marriage.  It  was  therefore  prayed,  (principally  it  should  seem,  in 
anticipation  that  the  husband's  possible  defence  might  be  a  denial  of 
the  marriage)  that  the  sisters  should  be  cited  to  ^^see  proceedings^^  in 
the  cause,  so  far  as  related  to  the  marriage^  pleaded  to  have  been  had 
bettoeen  the  parties. 

In  suppoBT  of  the  motion^  the  counsel  for  the  wife  principally  relied 
on  the  precedent  in  the  case  of  Chichester  v.  Donegal  (b);  which,  they 
maintained,  was  a  case  not  to  be  distinguished  from  the  present,  in  point 
of  general  principle.  They  also  contended  that,  as  no  objection  was 
raised,  or  was  meant  to  be,  on  behalf  of  the  parties  proposed  to  be  cited 
by  the  one  party  principal,  the  wife;  it  was  scarcely  competent  to  the 
other  party  principal,  the  alleged  husband,  to  be  heard,  in  objection  to 
the  issue  of  a  decree  of  the  nature  of  that  now  prayed. 

On  the  coNTBARY,  it  was  insisted,  on  the  part  of  the  husband,  that 
the  application,  notwithstanding  the  alleged  precedent,  w£s  actually  un- 
precedented— ^that  of  Donegal  v.  Done^  (c)  being  a  suit  of  '^  nullity  of 
marriage;'^  in  which  suit  the  marriage  is  the  principal,  or  rather  the  sole^ 

(a)  See  the  next  csat,fiost.         (6)  See  ante,  13.         (c)  See  ante,  13. 
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point  at  issue;  whilst,  in  a  suit  like  the  present,  the  marriage,  though 
necessary  to  be  pleaded  and  proved,  is  a  point  merely  incidental,  or 
preparatory  only,  to  the  principal  issue  in  the  cause.  It  was  monstrous, 
too,  as  they  held,  to  imagine,  that  a  sentence,  either  for,  or  against,  the 
marriage,  in  such  a  suit,  would  have  the  slightest  obligatory  effect  on 
MtW  parties,  though  cited  to  <*  see  proceedings'*  relative  to  it  Conse- 
quently, that  such  a  decree,  in  the  end,  would  be  unproductive  of  any 
benefit  to  the  wife,  or  children — whilst  its  issue,  in  the  meantime,  would 
be  extremely  injurious  to  the  husband;  by  the  introduction,  namely,  of 
additional  parties  into  the  cause,  who  might,  probably  at  least,  much 
protract  and  impede,  and  to  his  infinite  cost,  and  vexation,  any  deter* 
mination'  of  the  preliminary  question.  At  all  events,  that  the  motion 
was  premature;  and  founded  in  statements  not  duly  verified. 

The  Court, 

Said,  that  it  was  disposed  to  reject  the  application,  at  present^  as 
made  on  mere  verbal  suggestions  with  respect  to  family  settlements, 
&c.,  before  an  issue  given,  and  even  before  the  admission  of  the  libel, 
in  the  cause.  At  the  same  time,  especially  as  with  reference  to,  and 
under  sanction  of,  a  proceeding  similar  to  that  now  prayed,  in  the  cause 
of  Donegal  v.  Donegal,  it  should  probably,  be  Inclined  to  accede  to  it, 
if  duly  repeated,  in  a  proper  stage  of  the  cause — especially  in  the  event 
of  the  husband's  giving  a  general  negative  issue  to  the  libel,  and  conse- 
quently, denying  the  marriage. 

Motion  (at  present)  rejected,  {a) 

(o}  Id  the  event,  the  husband  actuaUy  put  the  wife  on  proof  of  the  marriage, 
bv  giving  a  gemral  negative  issue  to  the  libel,  as  she,  the  wife,  had  expected. 
[See  the  note  appended  at  the  foot  of  the  next  case.]  But  the  project  of  citing 
the  9i9ters  to  '*  see  proceedings,"  seems  to  have  been  abandoned  by  the  wife— as 
the  motion,  at  fircaent,  rejected  by  the  Court,  was  not  repeated  on  the  part  of  the 
wife;  although  the  judge  had  intimated,  as  above,  his  probable  intention  of  ac« 
ceding  to  it,  if  it  had  been  repeated. 


MONTAGUE  v.  MONTAGUE.— p.  375. 


(On  the  Admission  of  the  Libel.) 

A  valid  marriage  between  parties  may  be  had,  by  their  consent  per  verba  de 
prc9enti^  in  Scotland,  such  parties  being,  respectively,  above  the  age  of  pupil- 
lage, without  either  banns,  or  license,  and  without  the  intervention  of  any  re- 
ligious ceremony. 

The  public  cohabitation  of  parties,  as  husband  and  wife,  in  Scotland,  ispresomp* 
tive  proof  that  they  are  validly  married;  and  becomes  conclusive  evidence  of 
such,  their  marriage,  in  the  event  of  its  not  being  distinctly  proved  that  **  they 
did  not  intend**  to  contract  matrimony. 

A  certificate  so  purporting  to  be,  of  a  Gretna  Green  marriage,  is  not  pleadable, 
qua  certificate,  as  in  proof  of  that  marriage;  but  it  may  be,  as  a  coDstitoent, 
wholly,  or  in  part,  ot  the  marriage;  accompanied  by  averments  (to  be  sua- 
tained  by  evidence)  of  such  being  iu  effect,  in  and  by  the  law  of  Scotland. 

This  was  a  suit  of  separation,  a  mensa  et  thorOy  by  reason  of  adultery, 
instituted  by  Margaret  Green  Montag^ie,  Uie  wife,  against  the  huslMUid, 
Greorge  Conway  Montague.  ^ 
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The  first  article  of  the  libel  pleaded — tkat^  by  the  laws^  immemorial 
usages,  and  customs,  of  Scotland,  a  valid  marriage  between  a  man  and 
woman,  may,  by  their  consent  per  verba  depraesentij  be  contracted  by 
them  in  that  kingdom;  such  man  and  woman  being,  respectively,  above 
the  age  of  pupillage;(a)  without  any  banns  published,  or  licence  had; 
and  without  the  Intervention  of  any  religious  ceremony — and,  that  the 
acknowledgment,  by  the  parties,  of  each  other,  as  husband  and  wife,  and 
their  public  cohabitation,  as  such,  is,  by  the  laws,  usages,  and  customs 
aforesaid,  presumptive  proof  that  such  parties  are  validly  married;  and 
the  same  is  taken  to  be  conclusive  evidence  of  their  marriage;  unless  it 
be  distinctly  proved  that  they  did  not  intend  to  contract  marriage — and, 
no  consent  of  parents  or  guardians  is  necessary  to  the  validity  of  a  mar* 
riage  between  persons,  both  above  the  age  of  pupillage,  by  the  laws, 
usages,  and  customs  aforesaid. 

2.  TTiaty  in  the  months  of  August,  September,  &c.  1803,  all,  some, 
or  one  of  them,  6.  C.  Montague,  then  a  bachelor,  aged  twenty-seven 
years,  and  free  from  all  matrimonial  contracts  and  engagements,  paid 
his  addresses  to  M.  6.  Wilson,  then  a  spinster,  aged  seventeen  years, 
and  free  from  all  matrimonial  contracts  and  engagements — ^that  they, 
the  said  parties,  mutually  agreeing  to  become  husband  and  wife,  went 
to  Scotland,  for  the  purpose  of  intermarrying  ^A^e— and,  on  the  29th 
day  of  December,  1803,  in  the  presence  of  divers  credible  witnesses,  at 
Gretna  Green,  in  the  kingdom  of  Scotland,  mutually  acknowledged  each 
other  to  be  husband  and  wife,  and  were  validly  joined  together  in  ma- 
trimony, according  to  a  form  of  celebrating  marriage  occasionally  used 
in  ihe  said  kingdom;(6)  and,  that  the  marriage  so  had,  and  celebrated, 
was,  and  is,  a  valid  marriage,  according  to  the  laws,  immemorial  usages, 
and  customs  of  Scotland. 

5.  The  fifth  article  of  the  libel  pleaded,  that  the  parties  consummated 
their  said  marriage,  and  lived  and  cohabited  together,  in  Scotland,  [at 
Edinburgh]  as  husband  and  wife,  till  the  end  of  March,  1804, — during 
which  time,  they  constantly  owned,  and  acknowledged,  each  other  as 
husband  and  wife;  and  were  commonly  accounted,  reputed,  and  taken 
to  be  such,  by,  and  amongst,  their  friends,  acquaintance,  neighbours,  and 
others.    And, 

8.  The  eighth  article  pleaded,  thatj  at  the  time  of  the  marriage  of  the 
parties  pleaded  as  above,  he  the  said  G.  C.  Montague  <^  obtained  a  u;rt7- 
ten  certificate{c)  of  his  said  marriage  from  Joseph  Paisley,  the  person 
who  celebrated  the  same  at  Gretna  Green  aforesaid,  which  said  certiji- 
eatey{d)  he  the  said  G.  C.  Montague  preserved,  and  had  frequently  shown 
to  divers  persons  of  credit  and  reputation,  upon  one  ocfcasion,  as  lateiy 

(a)  "Which,  bv  the  law  of  Scotland,  is  the  age  of  fourteen  years,  in  males, and 
twelve  years,  in  temales."  These  words  were  inserted  after  the  word  "  pupil- 
lage,'* on  an  objection  taken,  that  the  libel  should  have  stated  what  the  age  of 
pupillage  is,  by  the  law  of  Scotland. 

(^)  For  these  words  "  according  to  a  form  of  celebrating  marriage,  occasionallv 
used  in  the  said  kingdom,"  were  substituted  lu  the  libel,  a«  reformed^  *'  by  Joseph 
Paisley,  who,  upon  that  occasion,  read,  in  the  presence  of  the  said  G.  C.  Montague* 
and  the  said  M.  G.  Montague,  formerly  Wilson,  the  office  for  matrimony  con- 
tained in  the  I^iturgy  of  the  Church  of  England,  as  by  law  established."  It  had 
been  objected^  that  the  original  pleading  was  too  indefinite;  and  that  the  party 
was  bound  to  dcMcribe  the  f()nn. 

(c)  Paper  writing,  purporting  to  be  a  certificate. 

Id)  Paper  writing. 
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as  the  month  of  May^  18d3;''  and  that  ^  the  said  certificate  (a)  was  still 
in  the  custody,  power,  or  possession,  of  the  said  6.  C.  Montague.^' 

Of  this  libely  the  first  and  second  articles  Were  objected  to,  in  cer* 
tain  particulars,  which  produced  a  reform  of  the  articles  in  those  par- 
ticulars, under  the  direction  of  the  Court,  as  specified  in  the  margin.  The 
fifth,  was  unopposed.  But  the  main  objections  were  addressed  to  the 
eighth  article,  as  pleading,  sub  modo^  a  certificate^  inadmissible  in  evi* 
dence.  In  support  of  this  objection,  the  husband's  counsel  chiefly  re* 
lied  on  a  late  cause,  that  of  Nokes  v.  Milward,(&)  in  which  a  similar 
certificate  had  been  rejected;  and  repeated,  and  re-adduced,  the  principles^ 
and  authorities,  adverted  to  by  the  learned  judge  in  that  cause,  in  sup- 
port of  his  rejection  of  the  certificate.  Upon  these  grounds  they  con- 
tended, that  this  article  of  the  allegation  was  altogether  inadmissible. 

For  the  wife,  it  was  submitted,  in  answer  to  this,  that  the  certifi- 
cate in  the  case  of  Nokes  v.  Mil  ward,  was  pleaded,  alio  intuitu;  not  as 
the  constituent,  in  any  sense,  of  a  marriage,  but  in  proof  of  a  manriasEey 
otherwise  constituted;  in  which  character  they  admitted  it  not  to  be 
pleadable.  But  where  pleaded,  either  wholly,  or  in  part,  as  a  constituent 
of  the  marriage  at  issue  (accompanied  with  an  averment,  to  be  sustained 
by  evidence,  of  such  being  its  efiect  in,  and  by,  that  law,  which  was  ul- 
timately to  determine  its  validity)  as  in  this  instance,  they  maintained 
it  to  be,  clearly,  pleadable;  and  to  have  been  so  held,  impliedly  at  least, 
by  the  learned  judge,  who  determined  the  cause  of  Nokes  y.  Milward, 
itself.  Here  the  acknowledgment  of  each  other,  as  husband  and  wife, 
by  the  parties,  and  their  public  cohabitation,  as  such,  (pleaded  in  the 
fifth  article,  which  was  not  objected  to)  was  pleaded,  in  the  first  article, 
to  be,  of  itself,  a  valid  marriage  by  the  laws  and  customs  of  Scotland. 
Non  constat  but  that  this  certificate  was,  it  most  probably  was,  an  ac- 
knowledgment of  each  other,  by  the  parties,  as  husband  and  wife,  of  the 
most  authentic  character;  and  so,  of  itself,  not  the  proof,  but  the  actual 
constituent,  in  part,  of  a  marriage  between  the  parties;  in  the  event  of 
their  cohabitation,  as  husband  and  wife,  being  proved,  as  pleaded  in  the 
fifth  article,  and  of  the  laws  and  customs  of  Scotland  being  also  proved, 
as  pleaded  in  the  first  article,  of  the  libel.  So  that,  granting  it  to  be 
inadmissible  qud  certificate,  it  was,  clearly,  an  instrument  pleadable  in 
this  last  character;  and  being,  expressly  so  pleaded,  in  the  possession,  or 
under  the  control,  of  the  other  litigant,  it  was  competent  to  the  party 
to  plead  it,  on  general  principles,  as  in  the  article  of  the  allegation,  now 
objected  to. 

Court. 
Sir  Christopher  Robikson. 

I  am  quite  of  opinion,  on  the  principles  and  authorities  adduced,  that 
the  paper  referred  to  in  this  article  of  the  allegation  is  inadmissible  qud 
certificate,  and  that  it  ought  not  even  to  be  so  styled,  in  the  pleadings. 
But  taking  it  to  be,  what  it  may  not  improperly  amount  to,  a  declara- 
tion, under  the  hands  of  the  parties,  of  their  mutual  acknowledgment  of 
each  other  as  husband  and  wife,  would  it  not  be  admissible  in  Uiat  cha- 
racter, in  conjunction  with  the  facts,  and  the  law,  pleaded  in  this  allega- 
tion ?    I  think  that  it  would;  and,  consequently,  that  this  article  of  the 

(a)  Paper  writing. 

id)  See  Nokes  v.  Mil  ward,  (a  case  in  the  Consistory  Court  of  Rochester,)  ^otr 
p.  356. 
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plea,  with  a  slight  alteration,  for  the  reason  suggested,  in  the  form  of 
pleading,  is  entitled  to  stand.  Should  the  instrument,  on  its  production 
by  the  husband,  not  turn  out  to  be  what  I  have  said  that  it  probably  is, 
the  counsel  for  the  husband  will  have  the  benefit  of  insisting  upon  this, 
or  any  other,  topic  in  favour  of  the  husband,  arising  from  the  appearance 
of  the  instrument,  in  a  future  stage  of  the  cause  ;  as  permitting  it  to  be 
pleaded  in  this  form  determines  nothing  with  respect  to  its  ultimate 
effect  in  the  cause. 

Allegation  admitted,  as  informed  (a). 

» 

(a)  To  this  plea,  as  reformed,  a  ^fn^ra/ negative  issue  being  given  on  the  part 
of  the  husband,  it  became  incumbent  on  the  wife,  in  the Jirat  instance,  to  prove  her 
libel,  90  far  aa  related  to  the  marriage  pleaded  and  propounded  in  the  cause. 
This  she,  accordingly,  proceeded  to  do — and  the  question  at  issue  between  the 
parties,  eofar  a»  regarded  the  marriage  propounded,  came  to  a  hearlx^  in  Trinity 
Term,  (8th  July)  1825;  when  the  judge  held  that  the  marriage  was  proved  to 
have  been  had,  at  pleaded,  and  was  also  proved  to  be,  as  pleaded,  a  good  and  valid 
marriage  by  the  laws  of  Scotland— -whereupon  he  pronounced,  decreed,  and  de- 
clared Uie  said  parties  to  be  lawful  husband  and  wife. 


The  MARQUESS  of  WESTMEATH  against  the  MARCHIONESS 

of  WESTMEATH.— p.  380. 

{On  Motion.  J 


The  Court,  if  prayed,  will  direct  its  officer  to  attend  with  the  papers  in  a  cause, 
at  the  trial  of  an  indictment  preferred  b^  one  of  the  two  litigant  parties,  against 
certain  witnesses  examined  on  behalf  of  the  other,  for  a  conspiracy  to  sustain, 
by  false  oaths,  the  case  of  that  other.  And,  upon  their  conviction  ensuing,  it 
will  permit  this  to  he  pleaded,  in  exception  to  the  testimony  of  such  witnesses. 

This  was  a  cause  of  restitution  of  conjugal  rights,  promoted  by  the 
most  noble  George  Thomas  John,  Marquess  of  Westmeath,  against  the 
most  noble  Emily  Ann  Bennett  Elizabeth,  Marchioness  of  Westmeath. 

In  answer  to  the  libel,  which  was  in  common  form,  her  ladyship  gave 
an  allegation  pleading  cruelty,  and  adultery,  which  produced  s,  second 
allegation  on  behalf  of  the  Marquess.  Evidence  had  been  taken  on 
these  several  allegations;  and  stood  *^/or  publication,'^  at  the  prayer  of 
both  parties. 

The  proctor  for  the  Marquess  now  brought  in  an  affidavit,  made  by 
his  lordship,  and  prayed  the  judge  to  direct  certain  exhibits,  annexed 
to  his  allegation,  to  be  attended  with,  in  Dublin,  on  the  first  of  January 
ensuing,  for  the  purpose  stated  in  such  affidavit,  viz. — ^to  be  produced  sut 
the  trial  of  an  indictment  preferred  by  his  lordship,  in  Dublin,  against 
certain  parties,  witnesses  in  the  cause,  for  a  conspiracy,  to  stistain  the 
commission  of  adultery  (alleged  in  the  cause)  by  the  said  Marquess,  toith 
a  certain  female  in  Ireland. 
The  Judge, 

After  decreeing  "/mWica//(?n,"' directed  *that  the  exhibits  should 
be  attended  with,  by  the  officer  of  the  Court,  as  prayed — and,  at  the 
same  time,  at  the  prayer  of  the  proctor  of  the  Marchioness,  further  di- 
rected, that  such  other  papers  and  evidence  in  the  cause  as  might  be 

Vol.  u.  45 
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deemed  requisite,  should  also  be  produced  by  the  said  officer,  at  the 
same  time  and  place,  (a) 

{d\  The  papers,  generally^  in  the  cause,  were  accordingly  attended  with,  in 
DabUny  by  the  officer  of  the  Court,  as  severally  prayed  by  the  parties.  Of  the 
result,  it  is  sufficient  to  say,  (so  far  as  respects  the  suit,  depending  in  this  Court) 
that,  on  the  first  session  of  Trinity  Term  [1825,]  the  proctor  for  the  Marquess 
brought  in  an  allegation,  (which  was  admitted  by  the  Court)  fUeading^  "that  no 
faith  or  credit  was  due  to  the  depositions  of  three  witnesses  (by  name)  examined 
on  the  allegation,  wherein  the  said  Marquess  was  charged  to  have  committed 
adultery  with  a  certain  female,  named  Ann  Contiell — and  further  pleading,  tkai^ 
in  the  month  of  November  preceding,  the  said  Marquess  had  preferred  a  bill  of 
indictment,  in  Dublin,  against  the  said  three  witnesses,  awd  oths&s,  for  conspiring 
and  combining  together,  to  maintain,  and  establish,  by  false  oaths,  that  he,  the 
said  Marquess,  had  committed  adultery  with  the  said  female — that ^  on  trial,  the 
said  three  xvitncesee,  were  found  guilty ;  that^  thereupon,  one  of  the  sud  three  wit- 
nesses was  sentenced  to  pay  a  fine  of  20/.,  and  each  of  the  other  two,  a  fine  of  one 
mark— and  further,  that  all  three  were  sentenced  to  be  imprisoned  in  his  majes- 
ty's gaol  of  Newgate,  in  Dublin,  for  eighteen  calendar  months." 

A  copy  of  the  record  of  conviction  (pleaded  to  be  a  true  copy,  &c.)  was  exhi« 
bited,  annexed  to  this  allegation. 

The  principal  cause  in  which  these  proceedings  were  had  is  still  unheard. 

Had  the  bill  of  indictment  been  preferred  in  this  country,  the  object  of  this  mo- 
tion might,  probably,  have  been  attained  by  a  ^'sub/iana  duces  tecum"  served  on 
the  officer  of  the  Court,  without  any  special  application  to,  or  order  of,  the  Court 
itsel£ 


ORME  V.  ORME ^p.  382. 

('On  the  •Admission  of  the  Libel.  J 


The  Ecclesiastical  Court  can  only  interfere,  in  the  way  of  restitution,  wl^erema* 
trimonial  cohabitation  is  suspended.  The  single  duty  which  it  can  enforce  by 
its  decree  in  a  suit  of  this  nature,  is  that  of  married  parties  "  living  together:" 
it  cannot  attempt  to  enforce  any,  in  super-addition  to  this.  Hence,  it  is  incom- 
petent to  the  wife  to  sue  the  husband,  or  the  husband,  the  wife,  for  "  restitution 
of  conjugal  rights,"  pending  cohabitation. 

This  was  a  suit,  brought  by  the  wife  against  the  husband,  for  restitu- 
tion of  conjugal  rights. 

The  libel  was  in  common  form,  mutatis  mutandis^  save  and  except 
in  ^e  fourth  article,  which  pleaded,  that  "The  said  Robert  Orme,  (the 
husband)  being  unmindful  of  his  coniugal  vow,  had,  ever  since  his  arrival 
in  England,  in  the  year  1821,  (as  pleaded  in  a  former  article)  without 
any  lawful  cause,  withdrawn,  and  still  did  withdraw  himself  from  bed, 
board,  and  mutual  cohabitation,  with  the  said  Margaret  Orme,  (the  wife;) 
and  had  refused,  and  still  did  refuse,  to  render  conjugal  rights  to  her — 
and,  that  the  said  Margaret  Orme,  though  allowed  by  the  said  Robert 
Orme  to  reside  in  the  same  house  with  him,  was  denied  access  to  his 
person,  and  bed;  and  refused  common  necessaries  for  her  support,  and 
maintenance.''  • 

In  OBJECTION  to  the  admission  qf  the  libel,  it  was  said  that  this  was 
an  attempt  to  enforce  matrimonial  intercourse,  as  distinguished  from 
matrimonial  cohabitation,  for  which  there  was  no  precedent — that 
Courts  never  interfered,  in  the  way  ofrestitutiofi,  but  where  matrimo- 
nial cohabitation  was  suspended — that  the  only  restitution  of  conjugal 
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rights  to  the  wife  by  the  husband^  or  mce  versa ^  which  an  Ecclesiastical 
Court  could  make,  by  its  decree,  in  a  suit  of  this  nature,  was  by  com- 
pelling them  to  cohabit — consequently,  that  it  was  incompetent  to  mar- 
ried parties  to  sue,  either,  the  other,  as  for  restitution  of  conjugal  rights, 
they,  the  parties,  already  cohabiting.  The  words  of  the  decree,  in  such 
suits  as  the  present,  are,  that  the  husband  shall  <<  take  the  wife  home, 
AND  treat  her  with  conjugal  a£fection:'^ — ^there  is  no  instance  of  a  decree 
in  such  a  suit,  that  he  <<  shall  treat  the  wife  with  conjugal  affection;  she, 
the  wife,  being  at  home.  The  only  remedy  which  the  law  affords  to 
either  of  two  married  parties,  in  case  of  ill  treatment  by  the  other,  is  a 
proceeding  for  a  separation  a  mensd  et  thoro,  as  by  reason  of  cruelty: 
— and  if  the  conduct  of  the  party  complained  of  fails  to  amount  to  legal 
cruelty y  the  complainant,  however  harshly  or  injuriously  treated,  is, 
still,  without  legal  redress. 

On  the  other  handy  it  toas  submitted,  that,  though  the  Court  had  no 
means  of  regulatins  matrimonial  intercourse^  in  minor  points,  where 
the  great  duties  of  matrimony  were  performed,  still,  that  it  had  au- 
thority to  interfere,  in  the  description  of  case  laid  in  the  libel;  where  no 
one  of  those  duties  was  fulfilled  by  the  party  complained  of,  save,  and 
except,  that  of  mere  cohabitation,  or  living  in  the  same  house,  with  the 
complainant.  And  this  was  attempted  to  be  made  out  by  reference  to  a 
proceeding  of  the  Courtof  Arches,  in  a  late  cause,  that  of  Gill  v.  Gill,  {a) 
in  which  ^e  Dean  refused  to  dismiss  a  husband  who  had  taken  his  wife 
home,  in  obedience  to  a  decree  of  the  Court,  in  a  suit  for  restitution  of 
conjugal  rights,  made  in  the  usual  form,  as  above,  on  the  distinct  ground, 
of  his  non-compliance  with  that  other  part  of  the  decree  which  enjoined 
him  to  "  treat  her  with  conjugal  affectionP  Hence,  it  was  injerred^ 
that  the  Court  might  enforce  the  latter,  notwithstanding  tiie  subsistence 
of  the  former — ^if  ^e  Court  can  regulate  matrimonial  intercourse,  after 
cohabitation  restored,  why  not  as  well,  it  was  said,  b^ore  it  is  sua^ 
pendeif 

Judgment. 

Sir  Christopher  Robinson. 

I  think  the  objection  taken  to  this  libel  is  well  founded — it  sets  up  a 
case  either,  altogether,  tvithout  the  jurisdiction  of  the  Court,  or  one,  at 
least,  very  far  transgressing  those  bounds  of  interference,  to  which 
it  has  restricted  itself  in  modern  practice.  The  parties  are  admitted  to 
be  actually  cohabiting;  and,  being  so,  it  is,  in  my  judgment,  quite  in- 
competent to  the  Court  to  interpose  between  them,  in  the  manner,  and 
upon  the  grounds,  now  prayed.  No  instance  of  a  libel,  so  framed  as  the 
present,  in  a  cause  of  restitution  of  conjugal  rights,  is  even  pretended,  on 
the  part  of  the  wife.  The  case  of  Gill  and  Gill,  cited,  I  presume,  as  the 
nearest,  is  very  far  from  being  strictly,  in  point  The  husband  had 
been  decreed  there,  in  the  usual  form,  (that  suit  commencing  by  a  libel 
in  the  usual  form,)  to  <^  take  his  wife  home,  and  treat  her  with  conjugal 
affection;"  and,  moreover,  to  <<  certify  his  obedience  to  the  decree,  on  a 
given  day:"  as  the  usual,  and  necessary  preliminary  step,  to  his  dismis- 
sal from  the  effect  of  the  original  citation.  On  that  day,  a  certificate 
was  tendered  by  the  husband;  in  objection  to  the  receipt  of  which  the 
wife  prayed,  and  was  permitted,  to  be  heard  <^  on  her  petition:"  and  it 

(a)  Gill  V.  Gill,  Arches,  Easter  Tenn,  1823.    See  the  judgment  in  this  case^ 
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clearly  appearing,  in  the  result,  namely,  on  the  facts  disclosed  in  that 
petition,  fully  sustained  by  afiBdavits,  ihaty  although  the  wife  had  taken 
herself  home  (for  so  it  appeared)  in  the  absence  of  the  husband,  still, 
that  the  husband,  on  his  return,  though  without  actually  ejecting  her, 
had  treated  her  in  a  manner,  certainly,  evincing  any  thing  but  <' conju- 
gal affection,'^  under  circumstances,  the  particulars  of  which  were  spe- 
cified by  the  wife  in  her  petition,  and  constituted,  as  there  laid,  a  case 
of  great  hardship,  the  Court  did  refuse  then  to  dismiss  the  husband;  but 
directed  him  to  certify  over,  as  above,  on  a  future  day;  when  his  certifi- 
cate not  being  objected  to,  he  was,  ipso  factOf  dismisised.  But  this  is 
far  short  of  a  precedent  for  the  institution,  ile  notfOy  of  a  suit  of  restitu- 
tion of  conjugal  rights,  on  grounds,  similar  to  the  present,  of  the  wife 
not  being  treated  by  the  husband  with  conjugal  afiection— the  cohabita- 
tion of  the  parties  neither  being,  nor  ever  having  been,  suspended,  that 
I  am  aware  of.  Matrimonial  intercourse  may  be  broken  off  on  consi- 
derations, (of  health,  for  instance,  and  there  may  be  other)  with  which 
it  is  quite  incompetent  to  this  Court  to  interfere.  As  to  that  other  charge 
of  the  wife  being  <^  denied  common  necessaries''  by  the  husband,  this, 
however  proper  m  the  libel,  in  a  cause  of  divorce  by  reason  of  cruelty^ 
is  improper,  and  unprecedented,  in  the  libel  in  a  cause  of  this  descrip- 
tion. The  precedent,  sought  to  be  established,  would  lead  to  an  infinity 
of  suits,  in  no  one  of  which  the  Court  could  embark  with  any  reasonable 
prospect  of  satisfying,  or  doing  justice  between,  the  parties — and,  so 
thinking,  I  hold  that  I  am  bound  to  reject  the  libel. 

Libel  rejected- 


CONSISTORY  COURT  OF  ROCHESTER. 

NOKES  V.  MILWARD,  falsely  calling  herself  NOKES.— p. '386. 

In  a  cause  of  nullity  of  marriage,  the  alleged  fact  of  marriage,  of  the  le^  nalli- 
ty  of  which  a  declaratory  sentence  is  prayed,  mnst  be  duly  pro?ed— -in  which 
part  of  his  case,  if  the  plaintiff  fails,  it  is  the  duty  of  the  Court  to  withhold 
Its  fdeclaratory  sentence  of  nullity;  how  clearly  soever  all  the  several  facts 
may  be  established  in  evidence,  upon  which,  had  the  marriage  itself  been  esta- 
blished by  similar  evidence,  a  sentence  declaratory  of  its  nullity  might  well* 
have  been  founded. 

This,  at  least,  is  the  rule  where  the  plaintiff  and  defendant,  respectively,  are  the 
alleged  contracting  parties. 

This  was  a  proceeding  to  annul  a  marriage,  by  reason,  that  one  of 
the  two  contracting  parties,  the  female,  was  another  man's  wife,  at  the 
time  of  its  celebration.  But  the  Court  refused  to  pronounce  a  declara- 
tory sentence  of  nullity — as  thinking  the  marriage,  in  respect  of  which 
a  sentence  to  that  effect  was  prayed,  not  duly  proved. 

Judgment. 

Dr.  SwABV. 

This  is  a  suit  in  which  Mr.  John  Nokes,  of  the  parish  of  Woolwich, 
in  the  county  of  Kent,  and  diocese  of  Rochester,  is  the  plaintiff,  and  a 
female  described  in  the  proceedings,  as  '*  Rosa  Milward,  wife  of  Luke 
James  Milward,  falsely  calling  herself  Rosa  Nokes,  wife  of  the  said 
John  Nokes,"  is  the  defendant.     The  plaintiff's  object  in  the  suit  is,  to 
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obtun  a  sentence  declaratory  of  the  nullity  of  a  fact  of  marriage,  alleged 
to  have  been  had  between  him  and  the  defendant,  in  Scotland,  in  the 
month  of  October,  1822;  she,  the  defendant,  then  (and  still)  being,  as 
pleaded,  the  wife  of  Luke  James  Milward. 

The  libel,  the  only  plea  which  has  been  given  in  in  the  cause,  and 
none  of  the  witnesses  upon  which  have  been  cross-examined,  first  pleads, 
that  the  defendant,  then  Rosa  Ward,  widow,  was  lawfully  married  to 
Luke  James  Milward,  then  a  bachelor,  in  the  parish  church  of  Isling- 
ton, in  the  county  of  Middlesex,  on  the  third  of  October,  1821.  A 
copy  of  the  register  of  the  said  marriage  is  then  exhibited;  and  the  sig- 
natures thereto,  Rosa  Ward,  and  Luke  James  Milward,  are  alleged  to 
be  of  the  proper  hand-writing,  respectively,  of  the  parties  so  married. 
It  is  also  pleaded,  that  the  said  parties  consummated  their  said  mar- 
riage; and  cohabited,  were  reputed,  and  mutually  acknowledged  each 
other,  as  husband  and  wife,  until  in,  or  about  the  month  of  July,  1822. 
The  libel  then  pleads,  that,  at  or  about  that  time,  the  wife  separated 
herself  from  the  husband,  and  went  to  reside  at  Margate;  where  she  as- 
sumed the  names  and  description  of  Rosa  Haden,  widow:  by  which 
names,  and  under  which  description,  she  was  introduced  to,  and  formed 
a  connexion  with,  Mr.  John  Nokes,  party  in  the  cause;  and  that,  sub- 
sequently, she  the  said  Rosa  Milward  was  married  to  the  said  John 
Nokes,  in  manner  as  pleaded,  at  Gretna  Green  in  Scotland,  in  the 
month  of  October,  1822,  living  the  said  Luke  James  Milward— -of  the 
nullity  of  which  alleged  marriage,  as  I  have  already  said,  it  is  the  plain- 
tiff's object,  in  this  suit,  to  procure  a  declaratory  sentence. 

Now,  that  the  present  defendant  is  the  identical  female  so  married  to 
the  said  Luke  James  Milward,  as  pleaded  in  the  libel;  and  that  the  said 
Luke  James  Milward  was  living  in,  and  subsequent  to,  the  month  of  Oc- 
tober, 1822,  the  date  of  her  alleged  marriage,  cfeybcifo,  with  the  plaintiff  in 
the  cause,  as  also  pleaded,  it  may  be  sufficient  to  state,  once  for  all,  that 
I  9m  satisfied,  upon  the  present  evidence.  But,  in  my  judgment,  some- 
thing still  remains  to  be  proved,  in  order  to  found  the  sentence  prayed. 
Where  the  sentence  prayed  is  a  sentence  declaratory  of  the  nullity  of 
an  alleged  marriage,  tiiat  alleged  marriage  itself^  at  least  in  ordinary 
cases,  surely  requires,  especially y  to  be  proved.'  If  then  the  plaintiff 
has  failed  in  this  part  of  his  case,  namely,  in  the  proof  of  that  marriage 
of  the  nullity  of  which  he  prays  a  sentence,  it  is  still  the  duty  of  the 
Court,  in  my  judgment,  to  withhold  its  sentence  of  nullity;  how  clear- 
ly soever  all  the  several  facts  may  be  established  in  evidence^  upon 
which,  had  the  marriage  itself  been  established  by  similar  evidence,  a 
sentence  of  nullity  might  well  have  been  founded. 

Let  us  see  then,  first,  what,  in  particular,  are  the  pleadings  as  to  the 
alleged  fact  of  marriage  betwen  the  plaintiff  and  defendant  in  this  cause; 
and,  secondly,  what  is  the  proof. 

The  libel  pleads  (art.  4)  that  a  marriage  between  the  drfendanty 
(then,  and  still,  Rosa  Milward,  wife  of  Luke  James  Milward,  but  pass- 
ing by  the  names  and  description  of  Rosa  Haden,  widow,)  and  John 
Nokes  the  plaintiff,  was  had,  and  solemnized,  or  rather  prophaned,  at 
Gretna,  in  the  paridi  of  Springfield  in  the  shire  of  Dumfries,  and  in 
that  part  of  the  united  kingdom,  called  Scotland,  on  or  about  the  24th 
day  of  October  1822 — and  that  they,  the  said  parties,  then  and  there^ 
acknowledged  each  other  as  husband  and  wife  respectively,  in  the 
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presence  of  divers  credible  witnesses,  who,  together  with  the  said  par- 
ties, signed  their  names  to  a  <'  certificate''  of  the  said  marriage.  And 
it  then  pleads  (art  5)  a  certain  paper  writing,  or  exhibit,  marked  B., 
annexed  to  the  libel,  to  be  and  contain  that  identical  '<  certificate, " 

Such  are  the  pleadings  as  to  this  essential  part  of  the  case.  And  here 
it  may  be  convenient  that  the  Court,  as  in  the  first  instance,  should  dis- 
pose of  the  exhibit y  purporting  to  be,  and  contain,  a  ^  certificate"  of 
this  marriage,  before  it  proceeds  to  consider  ihe  proofs^  if  any,  furnish- 
ed by  witnesses  examined  in  support  of  it 

I  would  first,  however,  observe  that  the  pleadings  themselves  as  to 
this  essential  part  of  the  case  are,  in  the  highest  degree,  vague  and  un- 
satisfactory. It  is  first  pleaded  that  a  marriage  was  had,  or  prophaned 
between  ihe  parties— a  marriage — ^but  what  kind,  or  description,  of 
'  marriage;  whether  by,  or  without,  the  intervention  of  any,  or  if  any,  of 
what,  religious  ceremony,  and  whether  valid,  or  otherwise,  by  the  law 
of  Scotland,  and  so  on,  the  very  pleadings  are  silent  about  it  is  then 
pleaded,  that  the  parties  actually  acknowledged  each  other  as  husband 
and  wife,  in  the  presence  of  witnesses,  at  this  place,  Gretna;  which  ac- 
knowledgment, the  Court  has  been  toldy  of  itself,  constitntes  a  valid 
maniag^by  the  law  of  Scotland.  But  the  Court  knows  nothing  of  this, 
at  least,  judicially;  nor  can  take  counsel's  word,  which  is  all  that  it  has, 
for  this.  It  ^ould  have  been  so  pleaded;  accompanied  with  an  aver- 
ment, to  be  sustained  by  evidence,  tliat  such  wa^  its  efiect  by  the  law 
of  Scotland  It  cou^d  hardly  be  that  evidence  taken  upon  a  plea  so  con- 
structed in  this  part  of  it  as  the  present,  could  amount  to  any  such  proqf 
of  the  marriage  sought  to  be  annulled,  as  would  justify  this  Court  in 
proceeding,  as  by  its  sentence,  to  annul  it     But  to  the  proofs. 

The  exhibit  in  question,  marked  B.,  is  in  these  words. 


B. 

Kingdom  of  Scotlahd. 
County  of  Dumfries. 
Parish  of  Gretna. 

These  are  to  certify,  to  all  whom  it  may  concern,  that  John  Nokes, 
from  the  parish  of  Chatham,  in  the  county  of  Kent,  and  Rosa  Haden, 
from  the  parish  of  St  Maries,  in  the  county  of  Nottingham,  being  both 
here  now  present,  and  having  declared  to  me  that  they  are  single  per- 
sons, but  have  now  been  married  conformable  to  the  laws  of  the  church 
of  England,  and  agreeable  to  the  kirk  of  Scotland. 

As  witness  our  hands  at  Springfield,  this  4th  day  of  October  1822. 
Witness,  Witness  me, 

Jane  Rae.  David  Lang. 

John  Ainslie.  John  Nokes. 

Rosa  Haden. 


Now  that  a  certificate  of  this  description  is  any  proof  whatever  of 
the  marriage  which  it  purports  to  certify,  the  Court  has  still  to  learn. 
It  would  have  rejected  this  fifth  article  of  the  libel,  with  its  accompany- 
ing exhibit,  altogether,  had  the  libel  itself  been  submitted  to  it  m  the 
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outset  of  the  cause:  and  although,  from  this  circumstance  of  the  li- 
bel not  having  been  objected  to  by  counsel  for  the  defendant,  the 
certificate  in  question  remains  an  exhibit  in  the  cause,  and  claims, 
as  such,  to  be  noticed  by  the  Court;  still  the  arguments  of  the  plain- 
tiff's counsel  have  failed  to  induce  the  Court  to  regard  that  certifi- 
cate as  any  proof  whatsoever  of  a  marriage  between  this  plaintiff  and 
the  defendant  Even  the  certificate  of  the  king  himself,  under  his 
sign  manual,  is,  it  is  well  known,  no  evidence  of  a  mere  f(act{a) 
(much  less  is  the  certificate,  so  styled,  of  a  private  individual,  without 
any  designation  of  character,  or  office,  which  is  the  description  of  this 
exhibit),  on  the  broad  principle,  that  "  injudicio  non  creditur  nisiju- 
ratis.^'  It  IS  to  be  remembered,  all  along,  that  this  certificate  is  ex- 
hibited as  a  proof  of  the  alleged  marriage;  not,  in  any  sense,  as  a  con- 
stituent  of  it — which  precludes  any  consideration  of  what  might  have 
been  its  effect,  if  introduced  eo  intuitu^  into  the  cause.  If  this  exhibit 
was  meant  to  have  been  offered  to  the  Court  as  a  constituentj  either 
wholly,  or  in  part,  of  the  marriage  in  question,  it  should  have  been 
pleaded  to  have  been  such,  a9 1  have  said,  in  quite  another  form;  accom- 
panied with  an  averment,  to  be  sustained  by  evidence,  that  such  was  its 
effect  by  the  laws,  customs,  and  usages  of  Scotland. 

It  is  upon  this  same  principle,  that  certificates^  tendered  in  proof  of 
irregular  marriages,  had  in  this  country,  (for  instance,  of  Fleet  marriages^ 
which,  though  irregular  marriages,  were  still  valid  marriages,  prior  to 
the  marriage  act  of  26  Geo.  II.  c.  33,)  have  often  been  rejected  by  Courts 
of  Common  Law.(&)  And  the  Court,  in  the  course  of  the  hearing,  re- 
ferred, though  not  by  name,  to  a  case,  in  1763,  in  which  a  certificate  of 
a  Scotch  marriage,  pleaded  in  proof  of  that  marriage  as  in  this  instance, 
was  rejected  by  Dr.  Bettesworth,  sitting  in  the  Consistory  Court  of 
London. 

The  name  of  that  case,  I  have  since  ascertained  to  be  "  Owen,  the 
mother,  and  testamentary  guardian,  of  Small  v.  Spence."(c)  In  that 
case,  which,  like  the  present,  was  a  suit  of  nullity  of  marriage.  Dr.  Harris 
objected  to  the  certificate  of  Dr.  Grant  being  received,  in  proof  of  a 
marriage,  certified  to  have  been  had  between  the  minor  and  &e  defend- 
ant, at  the  Red  Lion  inn,  in  Edinburgh;  contending,  tJiat  no  such  cer- 
tificate was  admissible,  as  evidence^  on  the  principle  already  explained. 
It  was  said,  in  answer  to  this,  by  Dr.  Hay,  that  the  minor  had  signed 
it,  and  that  the  certificate  would  be  proved  to  have  been  actually  ^ven. 

The  Court,  however,  sustained  the  objection  taken  by  Dr.  Hams,  and 
rejected  the  exhibit;  admitting  the  rest  of  the  allegation  to  proof. 

The  Court  has  been  furnished,  indeed,  with  an  earlier  case,  that  of 
«  Wescombe  v.  Dods,''(e/)  in  which  a  certificate  of  this  description  should 

(a)  See  Ormichund  ▼.  Barker,  2  WUles,  549. 

(b)  See  Lloyd  v.  Passingham,  1  Cooper,  Ch.  C.  155;  Read  ▼.  Passer,  Peak«  N. 
P.  C.  231;  Howard  V.  Burtenwood,  lEsp.  N.  P.C.  342;  Morris  v..MiIler,  4  Burr. 
2057,  3cc. 

(c)  Consistory  of  London,  2nd  of  July,  1763,  before  Dr.  Bettesworth. 

(cf)  Consistory  of  London,  Easter  Term,  1748.  In  this  cause  a  libel  was  given 
in  on  the  13th  of  Ma^,  1748,  by  William  Wescombe,  bachelor,  against  Rebecca 
Dods,  spinster,  alleging  that  tiktfaUely  reported  herself  to  be  contracted  in  ma- 
trimony with  him. 

On  the  first  Session  of  Trinity  Term,  1748,  an  allegation  was  given  in  by  Re- 
becca Dods  pleading,  in  substance. 

Art.  1.  Tluitin  October,  November,  and  December,  1740,  William  Weacombe 
paid  hit  addresses  to  her. 
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seem  to  have  been  admitted  by  the  Consistory  Court  of  London.  But 
the  cause  of  Wescombe  v.  Dods  was  a  ^^jactitation  cause^'  (not  a  suit 
of  nullity  of  marriage,  to  which  description  of  cause,  not  improbably, 
different  considerations  may  apply  in  this  particular);  and  the  libel  in 
**  Wescombe  and  Dods"  might,  like  that  in  the  present  cause,  have  been 
admitted  to  proof  unopposed  by  counsel.  What  weight,  or  effect,  if  any, 
was  attached  to  it  by  the  Court  at  the  final  hearing  of  that  cause,  does 
not  appear.  True  it  is,  again,  that  in  the  case  of  Compton  and  Bear- 
croft,  (a)  a  suit,  like  this  too,  of  nullity  of  marriage, -a  certificate  pei^ 
fectly  similar  to  the  present  was  annexed  to  the  libel,  as  urged  by  the 
plaintiff's  counsel:  but  the  libel  in  Compton  v.  Bearcroft,  was  opposed 
by  counsel  for  the  defendant,  and  was  rejected  by  the  Court,  in  to  to;  so 
that  its  being  annexed  to  the  libel  in  that  case,  is  no  proof  whatever  of 
the  admissibility  of  such  a  certificate  in  evidence. 

The  Court,  having  thus  disposed  of  the  "  certificate,'^  will  now  pro- 
ceed to  consider  what  is  the  proof  by  any  witness,  who  can  depose  qf 
his  own  knowledge,  to  the  fact  of  any  marriage  whatever,  (whether  good, 
or  otherwise,  by  the  law  of  Scotland)  having  been  celebrated  in  Scot- 
land, between  the  parties  to  this  suit;  which,  by  the  libel,  is  pleaded  to 
have  j^been  had,  in  the  presence  of  ^<  divers  witnesses:'^  to  this,  how- 
ever, the  single  witness  examined  is  John  Ainslie;  and  what  is  the  effect 
of  his  testimony? 

This  witness,  Ainslie,  says,  in  substance,  that  he  was,  and  still  is,  a 
postboy,  at  the  Bush  inn,  at  Carlisle — that  one  morning,  about  eight^on 
months  before,'  as  nearly  as  he  can  recollect  the  time,  he  was  desired  by 
the  ostler  to  get  ready  a  chaise  and  pair,  to  proceed  with  a  lady  and  gen- 
tleman, who  had  arrived  at  Carlisle  that  morning,  by  the  London  mail, 
to  Gretna,  meaning  to  Gretna  Green,  in  the  parish  of  Springfield,  and 
shire  of  Dumfries,  in  Scotland,  distant,  about  eleven  miles  from  Carlisle 

3  Tliat  they  were  married  26th  of  March,  1741,  in  the  house  of  James  Dow» 
gardener,  at  Castlebams  near  Edinburgh,  m  presence  of  Dow,  spinster, 

Margaret  King  and  others,  by  David  Patterson,  a  minister  of  the  established 
kirk  of  Scotland,  according  to  the  ceremony  of  marriage  of  the  said  established 
presbyterian  Scotch  kirk,  of  which  the  said  Rebecca  Dods  was  a  member. 

3.  Article  three  exhibited,  in  supply  of  proof,  a  certificate  under  the  hand  of 
the  said  David  Patterson,  and  pleaded  the  hand  writing  of  Patterson;  and  that 
it  was  the  usual  form  of  certificates  of  marriage,  solemnized  by  ministers  of  the 
Scotch  kirk,  and  the  identity  of  the  parties. 

4.  Pleaded  consummation  at  the  house  of  George  Blyth. 

5.  Pleaded  confessions  of  the  husband  to  George  Blyth  and  others. 

6.  The  birth  and  baptism  of  a  child. 

7.  That  the  husband  soon  left  the  wife. 

8.  That  shortly  afterwards  he  wrote  her  a  letterj  subscribed  ^  your  loving 
husband." 

9.  Exhibited  that  letter. 

10.  That  married  women  in  Scotland  are  addressed  (as  in  that  letter)  by  their 
maiden  names. 

11.  Was  the  former  concluding  article. 

This  allegation  was  signed, 

Thomas  Salusbury. 
(a)  Arches,  16th  February,  1767.    Delegates,  4th  February,  1769.    The  cer- 
tificate, pleaded  in  the  7th  article  of  the  libel,  was  as  follows:  ^  This  is  to  cei^ 
tify  that  I  married,  after  the  manner  of  the  church  of  England,  Edward  Bear- 
croft, and  Maria  Caroline  Compton,  at  Dumfries,  13th  March,  1760," 

(Witness)  R.  Jamieson,  Minister  of  the 

Thomas  English.  English  Chapel,  at  Dum- 

Thomas  Huddleston.  fries. 
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..^haty  accordingly,  he  prepared  a  chaise,  in  which  a  lady  and  eentle- 
man,  neither  of  whom  he  had  ever  seen  before,  were  by  him,  the  witness, 
driven  to  Gretna,  and  alighted  at  a  small  inn,  called  the  Queen's  Head, 
kept  by  one  James  Rae — that  he,  the  witness,  went  with  his  horses  into 
the  yard,  where  the  landlady,  Mrs.  Rae,  presently  came,  and  desired 
the  ostler,  in  his  presence  and  hearing,  to  <  go  for  the  parson' — that 
shortly  after,  he  saw  one  David  Lang,  whom  he  had  known  for  many 
years,  as  officiating  <  on  similar  occasions,'  arrive  at  the  inn,  and  accom* 
panied  him  into  a  room  near  the  kitchen,  where  they  sat  down  together, 
and  had  a  good  deal  of  talk*— if  Aa/  the  parson,  Lang,  was  then  summoned 
by  the  landlady  to  the  <  gentleman  up  stairs,'  whei'e  his,  the  deponent's, 
presence  was  also  required,  in  about  three-quarters  of  an  hour,  or  an  hour 
after,  by  the  said  landlady,  whom  the  witness  followed  accordingly^  into 
a  room  up  one  pair  of  stairs,  in  which  he  found  David  Lang,  and  the 
lady  and  gentleman  whom  he  had  driven  from  Carlisle — that^  the  room 
door  being  shut,  Lang  desired  the  lady  and  gentleman  to  stand  up;  and, 
the  deponent  and  Mrs.  Rae  also  standing  up,  then  proceeded  to  repeat 
(or,  apparently  to  read  from  a  book  in  his  hand)  somethingy  of  which 
the  deponent  can  only  say,  that  a  part  was  like  what  is  read  by  clergy- 
men, in  solemnizing  marriages  in  churches  in  England — that,  during 
the  same,  Lang,  the  parson,  placed  a  ring  on  one  of  the  lady's  fingers, 
at  the  tip,  which  the  gentleman  applied  his  hand  to,  and  slipped  further 
down  the  finger — ^lasuy,  that,  at  one  part  of  the  ceremony,  the  said  lady 
and  gentleman,  respectively,  acknowledged  each  other  as  husband  and 
wife."  The  witness  then  speaks  to  his  having  signed  the  certificate  (a 
part  of  his  evidence  which  tiie  Court  will  dispense  to  itself  with  reciting, 
as  being  disposed  to  reject  the  certificate  altogether,  further  than  merely 
to  observe,  that  it  is  extremely  slight,  and  unsatisfactory;  especially  in 
that  the  deponent,  who  describes  himself  as  a  poor  ^^  scholar  with  respect 
to  reading  or  writing"  is  unable  to  depose  any  thing  specific  as  to  the 
signature  of  that  instrument,  by  the  parties  to  the  alleged  contract;(a)) 

(a)  This  part  of  the  witness's  deposition  was — f*  that,  after  the  ceremony  was 
over,  Lang,  the  parson,  said  to  Mrs.  Rae,  and  deponent  *Here,  you  will  sign  the 
certificate'  (pointing  to  a  paper  writing  which  the  witness  had  before  said  that 
he  observed  lying  on  a  table  when  he  first  entered  the  room)  on  which  deponent 
and  Mrs.  Rae,  subscribed  their  name^,  i^s  witnesses;  which  he  so  did,  without 
reading  the  same — ^that  he  believed  it,  at  the  time,  to  be  a  certificate  of  the  mar- 
riage of  which  he  has  before  deposed!  but  he  does  not  recollect,  whether  the  par- 
ties, or  either  of  them,  signed  the  said  ^ertificate.m  hia  pretence,  or  whether  their 
names  (as  sometimes  happened  on  sitpilar  occasiiotis)  appeared  already  on  the 
certificate  when  the  deponent  signed  his  name  thereto— and  they,  the  deponent 
and  Mrs.  Rae,  having,  as  witnesses^sub^ribed  their  names  to  the  said  certificate, 
Lang,  the  parson,  lapped  it  up,  and  gave  the  same  to  the  lady."  Andj  at  the 
conclusion  of  his  deposition,  this  witness  after  verifying  the  certificate,  as  by  the 
signature,  **  John  Amslie"  being  of  his  hand  writine,  savs,  "  that  he  does  not  re- 
collect whether  it  was  subscribed,  in  his  jfire9ence,by  the  parties"  purported  to 
have  been  married. 

Upon  this  evidence,  it  should  seem,  that  the  paper  in  question,  would  have 
been  no  proof,  strictly  taken,  of  a  written  acknowledgment  of  each  other  by  the 
parties,  as  husband  and  wife,  in  Scotland:  for  non  constat  when,  or  where,  it  was 
so  subscribed  by  the  parties,  though  the  signatures,  "  John  Nokes**  and  **  Rosa 
Haden,"  were  proved  by  other  evidence  to  be,  respectively,  in  the  hand  writing 
of  the  parties.  Consequently,  it  should  seem,  that  it  would  not  materially  have 
assisted  the  proof  of  an  acknowledgment,  by  the  parties,  of  each  other  as  hus- 
band and  wife,  in  Scotland;  even  supposing  this  to  constitute  a  valid  marriage 
by  the  law  of  Scotland,  which  that  it  did,  was  not  pleaded  even»  nor  was  the  Court 
at  all,  judicially,  informed. 

Vol.  n.  46 
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after  which  having  received  orders  to  get  his  horses  ready,  he  put  tOj 
and  drove  the  said  lady  and  gentleman  back  to  the  Bush  inn,  at  Carlisle. 
The  deponent  says,  that  he  has  seen  no  more  of  either  of  the  parties 
until  quite  recently;  when  a  person,  a  stranger  to  him,  and  whom  he 
did  not  recollect  ever  to  have  seen  before,  came  to  him  at  Carlisle,  and 
introduced  himself  as  Mr.  John  Nokes,  whom  he,  the  deponent  had 
driven  with  a  young  lady  to  Gretna  Green,  about  eighteen  months  be- 
fore, and  bespoke  his  attendance  in  London  to  be  examined  as  a  wito^s 
in  this  cause.  The  deponent  afterwards  states  himself  to  have  seen  the 
same  person  two  or  three  times,  here,  in  London  ;  and  he  speaks  to  his 
helie/oi  the  identity  of  that  person  with  the  gentleman  of  whose  mar* 
riage  at  Gretna  Green,  in  1822,  he  has  previously  been  deposing,  and 
toith  Mr.  John  Nokes,  party  in  this  cause. 

Such,  in  substance,  is  the  testimony  of  the  single  witness  who  can 
depose,  of  his  awn  knowledge^  to  any  fact  of  marriage  between ,  the 
parties  in  the  cause:  and  it  is,  in  my  judgment,  obviously,  of  itself,  far 
short  of  furnishing  any  such  proof  of  a  marriage,  as  will  sustain  the 
prayer  of  the  libel  that  it  may  be  pronounced  null  and  void.  Nor  is 
this  lack  of  primary  evidence,  at  all,  compensated  for,  by  zxxy  secondary 

1)roof  in  the  cause;  as  of  consummation,  cohabitation,  mutual  acknow- 
edgments,  &c.  For  even  granting  such  secondary  proof  to  be  admissi- 
ble in  the  case,  which  is  very  doubtful,  (it  being  a  case  brought  inter 
^ivos,  and  by  the  one,  against  the  other,  contracting  party)  save  only  in 
corroboration  of  other,  and  more  direct  testimony — namely,  that  of  ^et^ 
Bons  present  (there  being  persons  still  living  vouched  to  have  been  pre- 
sent) at  the  alleged  fact  of  marriage— yet  still,  of  the  little  of  such  «e- 
condary  proof  as  appears  in  the  cause^  the  whole  is  extra-libellate,  and 
so,  strictly  speaking,  is  no  proof;  for  with  the  taking  leave,  by  the  par- 
ties, of  the  postboy,  on  their  return  to  Carlisle,  this  part  of  the  plaintiff's 
ease,  as  laid  in  the  libely  absolutely  ends.  No  consummation,  no  co- 
habitation, no  mutual  acknowledgments,  beyond  such  as  are  alleged  to 
have  formed  a  part  of  the  ceremony,  are  averred  in  the  plea;  so  that 
the  whole,  I  repeat,  of  what  little  is  said  by  the  witnesses  as  to  either  of 
these  particulars,  incidentally,  is  extra-libellate.  And  here,  again,  with 
respect  to  these  omissa  in  the  pleadings,  the  Cou^  may  observe,  by  the 
way,  that,  altliough  a  fact  of  marriage  celebrated  in  England,  m  jacie 
ecclesiaSy  by  a  priest  or  minister  in  holy  orders,  according  to  the  rites 
and  ceremonies  of  the  church  of  England;  and,  perhaps,  a  Scotch  mar- 
riage, howsoever  contracted,  may  be  good,  though  it  should  not  have 
been  followed  by  consummation,  or  cohabitation,  or  mutual  acknow- 
ledgments of  each  other  by  the  parties,  respectively,  as  husband  and 
wife;  yet  it  recollects  no  case  where  these  have  been  omitted  to  be 
pleaded,  except  the  present,  from  whatever  cause,  in  regard  to  the  «e- 
cond  marriage  only^-as  to  which  it  should  seem  that  they  ouffht  espe- 
cially to  have  been  pleaded,  in  order  that  the  defendant  might  have  the 
opportunity  (whether  she  availed  herself  of  it,  or  not)  of  making  that 
species  of  defence  suggested  by  the  nature  of  her  case,  from  the  almost 
total  absence  of  any  proof  by  witnesses  who  could  speak  to  the  alleged 
fact  of  Inarriage  from  their  own  personal  knowledge — the  only  evidence, 
probably,  after  all,  as  to  such  a  marriage  upon  which  the  Court  would 
have  been  justified  to  itself,  in  pronouncing  that  alleged  fact  of  marriage 
null  and  void. 
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Upon  this  view  of  the  case,  the  Court,  I  think,  is  bound  to  pronounce 
that  the  plaintiff  has  failed  in  proof  of  his  libel;  and,  consequently,  is 
bound  to  dismiss  the  defendant  It  is  first  necessary,  however,  to  ad* 
vert  briefly  to  one  or  two  cases,  cited  by  the  counsel  for  the  plaintiff,  in 
which  an  Ecclesiastical  Court  has  proceeded  to  a  sentence  of  nullity, 
without  full  proof  of  the  marriage  declared  null  by  its  sentence— be- 
ing supposed  precedents  by  which  tliey  have  recommended  this  Court 
to  be  guided  in  disposing  of  the  present  suit;  in  the  event  of  its  not  con- 
ceiving the  marriage  in  question  so  established  in  evidence,  as  to  justify 
it  in  declaring  that  marriage  to  be  null  and  void,  upon  higher,  and  more 
legitimate  grounds. 

The  cases  cited  were  those  of  Heseltine  v.  Murray,  Fust  v.  Bowcr^ 
man,  and  Watson  v,  Faremouth;  in  each  of  which,  the  Court  in  which 
the  suit  was  depending  pronounced  a  marriage,  therein  pleaded,  to  have 
been  void,  if  any  such  were  had;  plainly  in  the  absence,  as  appears  by 
the  sentence  itself,  otjull^  at  least,  proof  oi  the  marriage. 

Such  are  the  cases  cited.  But  there  is  one  feature  of  dtssithilarity 
between  each  of  those  cases,  and  the  present,  that  bars  any  reasoning 
from  the  one  to  the  other,  in  this  particular,  in  my  view  of  them.  It  is 
this.  In  no  one  of  those  suits  were  the  plaintiff  and  defendant,  respec- 
tively, as  they  are  in  this  suit,  the  alleged  contracting  parties;  for  the 
marriage  sought  to  be  impeached,  in  every  one  of  them,  was  not  only  a 
marriage  to  which  the  party  complainant,  was,  personally j  not  privy; 
but  it  was  a  marriage,  the  particulars  of  which,  in  all  probability,  were 
studiously  concealed  from  the  party  complainant  by  the  defendant;  and 
this,  expressly  in  order  to  defeat  the  object  of  the  suit,  namely,  a  sen- 
tence annulling  that  marriage.  Consequently,  it  would  have  amounted, 
at  once,  in  erfect,  to  a  defeazance  of  the  suit,  to  have  required  strict 
proof  of  the  marriage  sought  to  be  annulled  from  the  complainant,  in  any 
one  of  those  cases — a  special  consideration,  which  accounts  for  the  hy- 
pothetical form  of  the  sentences  in  all  those  cases,  but  is,  in  no  degree, 
applicable  to,  or  would  justify  a  sentence  in  that  form,  in  a  case  circum- 
stanced like  the  present 

In  the  first  of  those  suits,  his  late  majesty,  acting  by  his  procurator 
general,  was  the  plaintiff,  or  complainant  (a) — the  object  of  the  suit  be- 

<a)  Heseltine  v.  Ladf  Augusta  Murray. 

This  was  a  suit  brought  by  letters  of  request,  from  the  judge  of  the  Consistory 
Court  of  London,  in  virtue  of  which,  Heseltine,  the  king's  proctor,  prayed  a  ci- 
tation on  the  20th  of  January,  1794,  against  Lady  Augusta  Murray,  m  a  caus^  of 
nullity  of  marriage. 

An  appearance  having  been  given  for  the  party  cited,  a  libel  was  afterwards 
brought  in,  and  admitted,  pleading  the  statute  of  12  Geo.  III.  c.  11,  rendering 
any  descendant  of  the  body  of  king  George  IL  incapable  of  contracting  marriage, 
under  the  age -of  twenty-nve,  without  the  royal  consent  declared  in  council,  and 
pleading  the  birth  and  descent,  of  Prince  Au^stus  Frederic,  (now  Duke  of  Sus- 
sex) and  that  no  royal  conaent  bad  been  erven  to  his  marriage;  and  further 
pleading,  that,  on  the  4th  of  April,  1793,Pnnce  Augustus  Frederic  being  under 
twenty-one  years  of  age,  a  marriage,  or  rather  a  show  or  effigy  of  marriage,  was^ 
in  fact,  had  or  solemnized,  or  pretended  so  to  be  had,  or  solemnized,  in  the  house 
of  Lady  Dunmore,  at  Rom^  \but  by  whom  the  party  firotionent  was  unable  to 
set  forth)  between  the  Prince,  and  Lady  Augusta;  that  they  shortly  after  came 
to  England,  and,  on  the  4th  of  December,  1793,  were  married  by  banns,  in  the 
parish  church  of  St.  George,  Hanover  Square;  and  that  both  of  the  marriages 
were  void,  for  want  of  the  royal  consent,  by  virtue  of  the  statute  aforesaid. 

Two  exhibits  were  pleaded,  viz,  an  extract  from  the  baptismal  register  of  hia 
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ing,  to  obtain  a  sentence  declaratory  of  the  nullity  of  the  marriage^  de 
facto,  of  his  present  Royal  Highness,  the  duke  of  Sussex,  with  Lady 
Augusta  Murray,  the  defendant,  as  had  in  violation  of  the  Royal  Mar- 
riage Act  In  Fust  and  Bowerman,  the  wife,  de  facto,  was  a  lunatic; 
and  the  marriage  was  sought  to  be  avoided,  on  her  behalf,  and  by  her 
committee.  And  the  case  of  Watson  v.  Faremouth  (a  cause  of  nullity 
of  marriage  by  reason  of  incest)  was,  at  the  promotion  of  a  party  having 
a  civil  interest  in  the  busband's  estate,  liable  to  be  defeated  in  die  event 
of  his  marriage  not  being  impeached,  with  effect,  during  the  Joint  lives 
of  himself  and  his  wife,  de  facto,  the  contracting  parties.  Now  in 
either  of  those  suits,  I  repeat,  to  have  exacted  strict  proof  of  the  mar- 
riage from  the  complainant,  would  have  been,  at  once,  to  defeat  the  suit: 
so  that,  in  each  of  those  cases,  the  nature  of  the  decree  is  accounted  for 
by  the  special  circumstances  of  the  case.  And  the  decre.e,  consequently, 
in  no  one  of  them,  furnishes  a  precedent,  by  which  the  Court,  in  my 
judgment,  should  be  guided  in  disposing  of  llie  present  case. 

The  Court  has  been  prayed,  indeed,  to  rescind  the  conclusion  of  the 
cause  for  the  purpose  of  receiving  additional  pleadings  and  proofs  as  to 
this  asserted  fact  of  marriage — in  support  of  which  prajrer,  it  has  been 
told,  that  the  complainant  is  a  young  man,  now,  or  lately,  in  his  clerk- 
ship to  his  brother,  an  attomev,  and  one  whose  means  are,  probably, 
small.  But  the  plaintiff  is  not  one  for  whose  relief  fui  Ecclesiastical 
Court  is  bound  to  go  out  of  its  way,  as  it  appears  to  me,  upon  several 
considerations.  For  instance,  in  cases  of  a  similar  description,  an  alle- 
gation has  commonly  appeared  in  the  libel,  that  the  complainant  has 
withdrawn  from  all  further  cohabitation  with  the  defendant,  from  the 

royal  highness,  and  an  extract  from  the  marriage  register  of  St.  George's,  Hano* 
ver  Square. 

The  law  of  Rome,  or  the  validity,  or  invalidity  of  the  marriage  by  that  law, 
was  in  no  manner  whatever,  pleaded  in  the  cause.  The  libel  was  setUed  by  the 
present  Loi*d  Stowell,  (then  Sir  William  Scott,  king's  advocate.) 

Lady  Augusta's  proctor  declared  that  he  confessed  the  statute  12  Geo.  III.  to 
be  a  public  act;  and  also  confessed  the  two  marriages  pleaded  in  the  libel]  but, 
otherwise^  contested  suit  negatively. 

There  was  no  direct  proof  of  the  marriage  at  Home;  but  Lady  Dunmore  de- 
posed that  she  believed  (because  she  was  so  assured  by  her  daughter  Lady  Au- 
gista,  and  also  by  a  letter  from  the  Prince)  that  they  were  married  in  her.  Lady 
unmore's,  house,  at  Rome,  by  a  clergyman  of  the  church  of  England  in  full 
orders. 

Extract  from  the  Interlocutory,  pronounced  by  Sir  William  Wynne,  (dean  of 
the  arches)  14th  July,  1794. 

<'  And  the  judge  did  also  pronounce,  decree,  and  declare,  that  in  respect  to  the 
liact  of  marriage,  or  rather  show,  or  e£Bgy,  of  marriage,  pleaded  in  the  ssdd  libel 
to  have  been  had,  or  solemnized,  or  pretended  to  have  been  had,  or  solemnized, 
at  the  house  of  the  Right  Hon.  Charlotte  Countess  of  Dunmore,  in  the  city  of 
Rome,  on  the  4th  day  of  April,  1793,  there  ia  not  Mufficient  proof  by  wi/neM,that 
any  such  fact  of  marriage,  or  rather  show,  or  effigy  of  a  marriage,  was,  in  any 
manner,  had,  or  solemnized,  at  the  said  city  of  Rome,  between  his  said  Royal 
Highness,  Prince  Augustus  Frederic,  and  the  Right  Hon.  Lady  Augusta  Murray^ 
spinster,  the  partv  cited  in  the  cause;  but  that  (/*  any  such  marriage,  or  rather 
MhofOf  or  effigy  of  a  marriage,  waa  in  fact  had,  or  solemnized,  at  the  said  city  of 
Rome^  between  the  said  parties,  the  said  pretended  marriage  was,  and  is,  abso- 
lutely nuU,  and  void,  to  all  intents  and  purposes  in  law,  whatsoever." 

The  sentences  in  Fust  and  Bowerman,  [Arches,  Delegates,  1789]  and  Watson 
V.  Faremouth  [Arches  18  U]  were  in  a  similar  form,  mutatis  mutandis;  and  for 
similar  reasons.    For  the  last  of  these  cases,  see  1  Phillimore,  p.  355,  357. 
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time  when  he  discoyered  the  alleged  invalidity  of  his  marriage.  The 
fact  may  have  been  so  in  the  present  instance;  but  there  is  no  proof  to 
that  effect,  nor  even  any  plea.  Again;  if  no  impediment  to  the  plaintiff's 
marriage  with  the  defendant  was  known,  or  supposed,  at  the  timtj  to 
have  existed,  why  was  their  marriage  to  be  celebrated  in  Scotland?  The 
parties  were  both  majors;  and,  that  the  plaintiff,  prior  to  that  time,  had 
introduced  the  defendant  to  his  mother  and  brothers  as  his  intended 
wife,  is  in  evidence  in  the  cause;  so  that  no  motive,  as  of  concealment 
in  that  quarter,  can  be  probably  suggested.  Upon  the  whole,  should  I 
err  in  refusing  to  pronounce  a  declaratory  sentence,  upon  my  impression 
from  the  proofs  before  me,  the  party  may  still  be  able,  namely,  on  ap- 
peal, either  to  amend  his  case  by  pleading,  and  proving  new  facts,  if  he 
shall  be  so  advised,  or  to  obtain  a  revision  of  it,  (if  that  be  preferred) 
on  the  present  evidence — but  from  the  result  of  that  evidence,  I  feel 
myself  called  upon  to  pronounce  that  the  plaintiff  has  failed  in  proof  of 
his  libel;  and  to  dismiss  the  defendant 


HILARY    TERM, 
l9t  Session. 


IN  THE  ARCHES  COURT  OF  CANTERBURY. 

BRUCE  V.  BURKE.— p.  404. 


COn  Motion.  J 


A  party  who  has  once  prayed  publication,  though  stopped  by  an  auerted  allega- 
tion, 18  not  at  liberty  to  produce  further  witnesses  upon  his  plea,  as  a  matter  of 
course — that  is,  not  without  special  ground  laid,  and  by  leave  of  the  Court — in 
the  event  of  such  asserted  allegation  not  being  actually  filed. 

Court. 

Where  publication  of  the  evidence  taken  in  a  cause  has  been  prayed 
by  one  of  two  litigant  parties,  the  mere  assertion  of  an  allegation  by  the 
otfieris  not  sufficient,  per  se,  to  re-open  the  term  probatory  to  that  one; 
no  such  asserted  allegation  being  filed  by,  and,  consequently,  no  new 
term  probatory  being  assigned  to,  the  other  litigant  A  parly  therefore 
who  has  once  prayed  publication,  though  stopped  by  an  asserted  allega- 
tion, is  not  at  liberty  to  produce  and  examine  a  further  witness,  or  fur- 
ther witnesses,  upon  his  libel  or  allegation,  as  matter  of  coui^ — ^that  is, 
not  without  special  ground  laid,  and  by  leave  of  the  Court — ^in  the  event 
of  such  asserted  allegation  not  being  actually  filed. 


In  the  particular  case — a  cause  of  nullity  of  marriage  by  reason  of  a 
former  marriage — ^there  being  no  affidavit  in  support  of  the  prayer,  to 
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examine  a  fresh  witness  on  the  part  of  the  defendant,  who  had  formerly 
prayed  publication, — (which  publication,  however,  was  stopped  by  an 
asserted  further  allegation  on  the  part  of  the  plaintiff;  she,  the  plaintiff, 
now  declaring  that  ^she  gave  no  further  allegation,  and  praying,  in 
her  turn,  publication  of  the  whole  evidence  in  the  cause)  the  Court  re- 
fused leave  to  produce  and  examine  the  proposed  witness  on  behalf  of  the 
defendant,  and  ordered*publication  to  pass. 


u 


BURGOYNE  v.  FREE.— p.  405. 
{On  Protest.) 

Letter*  ofregveef*  from  a  bishop's  **  commiMary**  go,  in  the  same  course  with 
the  ^apficaW* — ^that  is,  not  to  the  diocesan,  but  to  the  metrc^olitical.  Court ; 
the  Court  of  Arches. 


BURGOYNE  v.  FREE.— p.  414. 

(On  Admission  of  the  Articles.) 

Articles  agsunst  the  defendant  (a  clerk)  for  incontinence,  among  other  offences  of 
ecclesiastical  cognizance,  admitted  to  proof  (though  no  incontinence  was  charged 
within  eight  months  before  the  commencement  of  the  suit)  notwithstanding  the 
statute,  S7  Geo.  III.  c.  44— it  being  held  by  the  Court,  that  this  statute  only 
applies  to  suits  against  laymen,  for  mere  incontinence,  in  order  to  the  infliction 
oi  penance;  and  not  to  suits  against  clerks  for  general  unfitness  to  discharge 
their  clerical  functions,  (such  general  unfitness  to  be  inferred  from  this  of  in- 
continence, among  ether  offences,)  in  order  to  their  suspension  or  deprivation^ 


FULLER  V.  LANE.— p.  419. 

COn  Appeal  from  the  Commissary  of  Surry^s  Court.) 

Faculties  appropriating  i>ews  in  parish  churches,  to  particular  families,  in  differ- 
ent forms,  and  under  different  limitations,  too  lavishly  granted  by  ordinaries  in 
former  times — the  numerous  exclusive  rights  to  particular  pews,  vested,  or 
Mufifioeed  to  be  veeted,  in  particular  families,  to  which  this  has  given  rise,  nui- 
sances to  parishes  at  lar|;e— it  is  the  duty  of  ordinaries  to  prevent,  so  £ar  as  may 
•be,  their  continuance  or  increase,  by  treating  all  applications  for  such  faculties 
with  great  reserve;  and  by  suffering  none  to  issue,  but  under  very  peculiar  cir- 
euro  stances. 
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■ 

CAMBIASO  V.  NEGROTTO.— p.  439. 

(On  Motion.) 

Quaere  whether*  eyen  on  grants  of  administration  to  foreigners,  of  the  property 
of  foreigners,  generally  ^  the  administrator  is  not  compellable  to  give  bond  here, 
in  England^  with  two  sureties,  British  eubjecla^  for  the  due  admiotstration  of 
the  effects. 

In  this  case  administration  with  the  will  annexed  of  a  Genoese  sub- 
ject had  been  decreed  to  the  committee  of  a  lunatic,  the  residuary  legatee 
named  in  the  said  will,  (there  being  no  executor,)  for  his  use  and  benefit. 
The  parties  interested  in  the  effects,  apparently,  were  all  Genoese  sub- 
jects; all  resident  at  Genoa.  A  question  however  had  been  mooted, 
whether  the  committee  were  not  compellable  to  give  bond  with  two 
sureties,  British  subjects,  here  in  England,  for  the  due  administration  of 
the  effects,  in  the  usual  penalty — namely,  in  the  double  amount  of  the- 
effects  to  be  administered — such  sureties  to  justify  (this  being  also,  in 
the  particular  case,  further  requisite.)  And  the  Court  had  expressed* 
itself  as  strongly  inclined  to  doubt,  whether  a  mere  bond  given  at  Genoa,, 
with  Genoese  sureties,  (parties  wholly  out  of  its  reach  and  control) 
would  be  that  ^^  sufficient  bond,^^  which  the  ordinary  is  required  to- 
take,  on  grants  of  administration,  by  statute  22  and  23  Car.  II.  c.  10. 

Some  arguments  had  been  addressed  to  the  Court  by  counsel  on  a 
preceding  Court-day,  against  the  necessity  of  compelKng  the  adminis- 
trator to  give  bond,  &c.  here,  at  least  in  the  present  case;  which  wa» 
under  special  circumstances:  (a)  as  with  reference  to  which, 

The  Court 

Now  said,  that  it  should  dispense  with  sureties  being  found  in  thi» 
country  in  the  particular  instance:  intimating,  at  the  same  time,  consi- 
derable doubts,  whether  it  ought  not  to  require  this,  in  cases  of  foreign 
grants,  generally, 

(a)  For  instance  the  party  deceased  had  died  testate :  so  that  the  bond  was  not 
exacted  by  force  of  22  and  23  Car.  II.  c.  10.    The  party  too  had  been  dead  up- 
wards of  seventeen  years:  so  that  the  creditors,  probably,  were  all  satisfied 
Lastly,  the  committee  was  the  lunatic's  eldest  son,  so  apppinted  by  the  Courts  oF 
Genoa ;  who,  probably,  had  taken  bond  for  the  faithful  discharge  of  his  duties 

&C.  &C. 


BROGDEN  V.  BROWN.— p.  441. 

Lucid  intervals  are  much  easier  to  be  proved,  as  they  are  much  more  likely  to 
occur,  in  cases  of  delirium  than  in  those  of  (proper)  insanity.  And  proof  of 
much  less  capacity  is  sufficient  to  sustain  a  testamentary  paper  of-  an  "  officii 
ou^*  character  procured  through  unsuspected  agency,  than  is  necessary  to  sus- 
tain a  testamentary  paper  of  an  ofifiotUe  description  in  those  pkrticulars,  one^ 
or  both.  The  rule,  that  where  capacity  is  at  all  doubtful,  there  must  be  di- 
rect proof  of  instructions,  only  applies,  with  any  degree  of  stringency ^  where- 
the  instrument  is  "  inofficious*^*  and  obtained  through  parties,  whom  it  pur- 
ports, maleriaUy,  to  benefit* 
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This  was  a  question  respecting  the  legal  validity  of  a  testamentary 
paper,  propounded  as  the  last  will  and  testament  of  Mary  Jones,  de* 
ceased.  It  was  opposed  as  by  reason,  that  the  deceased  was  not  of  tes- 
tamentary capacity,  at  the  time  when  the  paper  was  executed.  The 
circumstances  of  the  case  are  fully  stated  in  the  judgment:  in  which 
the  Court  distinguished  cases  of  delirium  from  those  of  (proper)  insa- 
nity; especially  in  respect  of  the  much  greater  ease  with  which  a  lucid 
interval  is  proveable  in  a  case  of  delirium^  than  in  one  of  (proper)  in- 
sanity. At  the  same  time,  the  Court  also  distinguished  between  the 
much  greater  proof  of  capacity  which  is  necessary  to  sustain  an  <<  in- 
officiov£^  testament;  and  the  much  less,  which  is  sufficient  to  establish 
a  will  consonant  with  the  testator's  natural  affections  and  moral  duties; 
especially  being  either  his  own  sole  act,  or  one,  his  coadjutors  in  which 
are  parties  who  themselves  take  no  benefit  under  it 

Judgment. 

Sir  John  Nicholl. 

The  Court  has  been  reminded,  not  improperly,  that  it  has  no  power 
to  make  wills  for  parties — in  other  words,  that,  however  consonant  to 
reason  and  justice,  any  paper  propounded  as  a  will  may  be,  in  the  Court's 
view  of  it,  it  must  still  appear  to  be,  in  substance  and  effect,  the  very 
act  and  deed  of  the  deceased^  and  of  no  other  person  or  persons  what- 
soever, acting  in  the  name  and  on  the  behalf  of  the  deceased,  how  well 
soever  intentioned,  to  be  entitled  to  probate  as  that  for  which  it  is  pro- 
pounded, namely,  a  valid  will.  To  this,  as  a  legal  principle,  the  Court 
readily  subscribes.  Assuming  the  instrument  now  propounded  to  be, 
intrinsically,  of  the  character  described  in  the  Court's  view  of  it,  is 
there,  or  is  there  not,  sufficient,  on  the  evidence,  to  satisfy  the  mind  of 
the  Court,  under  all  the  circumstances,  that  ihie  factum  of  that  instru- 
ment is  justly  to  be  ascribed  to  the  alleged  testatrix  in  the  cause  herself? 
This  is  file  question,  and  the  sole  question,  to  which  the  Court  has  to 
address  itself. 

Mary  Jones,  the  alleged  testatrix,  died  on  the  13th  of  June,  1823. 
The  will  propounded  bears  date  on  the  12th  June,  the  day  preceding, 
on  which  very  day  the  deceased  lost  her  only  child,  a  daughter,  aged 
about  ten  years.  The  mother  and  child  had  sickened  with  the  same 
disorder,  on  the  same  day,  about  ten  days  preceding;  which  terminated 
in  the  deaths  of  both,  on  the  12th  and  13th  days  of  June,  as  I  have  just 
said..    She  had  been  a  widow  some  years. 

The  deceased  left  a  father,  John  Brown,  party  in  the  cause,  the  {no- 
minal)  opposer  of  the  will;  being  the  only  person  entitled  to  her  per- 
sonal estate  and  effects  if  dead  intestate  in  law.  She  also  left  a  brother, 
Edward  Brown,  and  a  sister,  Ann  McGregor — not,  however,  of  course, 
parties  entitled  in  distribution,  as  a  father  >vas,  and  is,  still  living.  Mr. 
Brogden,  who  propounds  the  will,  as  sole  executor,  is  a  brother-in-law, 
having  married  a  sister,  pre-deceased.  The  widow,  Ann  Brown,  of 
John  Brown,  a  brother  also  pre-deceased,  is  an  attesting  witness  to  the 
will.  The  father  of  the  deceased  is  far  advanced  in  life,  and,  to  say  the 
least,  of  very  doubtful  capacity.  He  appears  to  have  been  repeatedly 
under  superintendance  as  a  person  non  compos  mentis.  From  June, 
1819,  to  June,  1823,  w^hen  his  daughter  died,  he  was  so  placed  in  lodg- 
ings, at  Hatfield.  It  is  only  upon  that  event  that  he  is  removed  to  the 
house  of  his  son,  Mr.  Edward  Brown,  in  the  neighbourhood  of  Lon- 
don; plainly,  I  think,  by  way  of  colour  and  merely  in  order  to  the  pre- 
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sent  suit  The  real  instigator  of  that  suit,  is  the  son;  though  it  is  neces- 
sarily instituted  in  the  name  of  the  father;  he  being  the  sole  person 
who  has  any  apparent  interest  to  establish  an  intestacy. 

Next  as  to  the  contents  of  this  will.  It  is  a  will,  under  which  Mr. 
Brogden,  the  sole  executor,  and  who  propounds  it  as  such,  takes  no  in- 
terest, and  derives  no  benefit  whatever.  It  bequeaths  the  property  to 
him,  in  trust  for  the  father,  to  the  extent  of  45/.  per  annum;  the  sur- 
plus interest  or  produce,  (/*  flny,  to  the  brother  and  sister,  in  equal  di- 
vision: and  the  principal,  to  the  same  brother  and  sister,  also  in  equal 
division,  on  the  death  of  the  father.  The  only  property  not  so  disposed 
of  is  50/.,  which  Mr.  Brogden  is  empowered  by  the  will,  to  distribute 
to  such  persons  as  he  chooses  to  remember,  on  behalf  of  the  testatrix. 
Such  is  the  will.  Of  Mr.  Brogden,  who  propounds  it,  it  may  be  suf- 
ficient to  say,  without  entering  into  particulars,  that  his  conduct  to  this 
whole  family  from  his  first  connection  with  it — ^to  the  father,  and  to 
each  of  the  children,  and  to  no  one  of  them  more  than  to  this  Edward 
Brown,  his  real  opponent  on  the  present  occasion— has.  been  more  than 
merely  upright  or  honourable;  it  has  been  generous,  and  benevolent,  in 
a  very  uncommon  degree.  He  was  also  the  sole  executor,  in  trusty  of 
a  will  made  by  the  deceased  in  1822,  in  favour  of  her  child;  in  which, 
as  in  that  now  propounded,  he  had  no  interest,  and  took  no  benefit  It 
was  necessary  to  say  thus  much  of  the  character  and  conduct  of  Mr. 
Brogden,  being  such  as  I  have  described,  for  the  following  reason. 
This  circumstance,  and  that  of  his  being  a  party  purely  disinterested  in 
the  event  of  the  suit,  are  material  features  in  a  cause  of  the  shape  and 
complexion  which  this  cause  has  assumed.  It  is  difficult  to  conceive 
fraud,  or  circumvention,  both  of  which  are  imputed  in  this  cause,  to  a 
party,  where  there  is  not  only  no  apparent  motive  for  these,  but  where 
the  whole  conduct  of  the  party  to  whom  they  are  imputed  so  strongly 
negatives  the  imputation,  as  it  clearly  appears,  by  the  evidence,  to  do, 
in  the  present  instance. 

The  ground  of  opposition  taken  is,  that  the  deceased,  at,  and  about, 
the  whole  time  when  the  will  purports  to  bear  date,  was  delirious;  and 
was  rendered  incapable  thereby  of  making  and  executing  a  will,  or  of 
doing  any  other  act  of  that,  or  the  like,  nature,  requiring  thought,  judg- 
ment, and  reflection.  That  she  was,  at  times,  delirious,  for  the  last 
three  or  four  days  of  her  life,  (a  period  covering  the  whole  transaction 
of  this  will)  I  may  say  at  once,  is  indisputable  upon  the  evidence. 

The  case  then  set  up  in  opposition  to  the  will  is,  confessedly,  one  of 
delirium^  as  contra-distinguished  from  fixed  mental  derangement,  or 
permanent  proper  insanity.  Now  the  two  cases,  however  similar  in 
some  respects,  are  still  distinguished,  each  from  the  other,  in  several 
particulars;  and  in  no  one  particular  more,  than  in  the  greater  compara- 
tive facility  of  proving  a  hicid  interval  in  the  one,  than  in  the  other, 
case.  A  principal  reason  for  this  is  the  following: — In  cases  of  perma- 
nent, proper,  insanity,  the  proof  of  a  lucid  interval  is  matter  of  extreme 
difficulty,  as  the  Court  has  often  had  occasion  to  observe,  and  for  this, 
among  other  reasons;  namely,  that  the  patient  so  aflfected  is,  not  unfre- 
quenUy,  rational  to  all  outward  appearance,  without  any  real  abate- 
ment of  his  malady:  so  that,  in  truth  and  substance,  he  is  just  as  insane, 
in  his  apparently  rational,  as  he  is  in  his  visible  raving,  fits.  But  the 
apparently  rational  intervals  of  persons,  merely  delirious,  for  the  most 
part,  are  really  such.     Delirium  is  a  fluctuating  state  of  mind,  created 
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by  temporary  excitement;  in  the  absence  of  which,  to  be  ascertained  by 
the  appearance  of  the  patient,  the  patient  is,  most  commonly,  really 
sane.  Hence,  as  also,  indeed,  from  their  greater,  presumed,  frequency  in 
most  instances  in  cases  of  delirium,  the  probabilities,  a  priori^  in  favour 
of  a  lucid  interval,  are  infinitely  stronger  in  a  case  of  delirium,  than  in 
one  of  permanent,  proper,  insanity:  and  the  difficulty  of  proving  a  lucid 
interval  is  less,  in  the  same  exact  proportion,  in  the  former,  than  it  is 
in  the  latter  case,  and  has  always  been  so  held,  by  this  Court. 

It  appears  by  the  evidence  that,  on  Tuesday,  the  10th  of  June^ 
[1823],  the  deceased,  then  for  the  first  time  conceiving  herself  serious- 
ly indisposed,  sent  a  message  to  Mr.  Brogden,  earnestly  requesting  to 
see  him  immediately.  He  came  to  her,  about  five  or  six  o'clock.  The 
deceased  received  him  with  evident  satisfaction;  and  they  were  left  aloTie 
together,  for  about  two  hours.  After  he  was  gone  she  told  the  witness 
who  deposes  to  this,  a  Miss  Bromhead,  that  she  should  now  die  happy; 
that  she  had  made  provision  for  her  dear  little  girl,  whom  Mr.  Brogden 
had  promised  to  educate  at  home,  without  sending  her  to  a  school,  of 
which  she* expressed  a  great  dislike;  and  that  she  ^^knew  she  could  rely 
on  his  word." 

In  the  evening  of  Wednesday,  the  deceased  was  visited  by  Dr.  Uwins; 
both  her  own  condition,  and  that  of  her  child,  having,  at  tiiat  time,  be- 
come extremely  alarming.  On  the  following  day,  a  second  physician. 
Dr.  Cholmely,  was  also  called  in.  He  saw  the  deceased  (the  mother) 
about  four  o'clock:  but  the  child  was  dead;  having  died  about  two  o'clock 
on  that  day.  That  event  was  attempted,  or  affected,  to  be  concealed 
from  the  mother;  but  she  m/ast  have  known  it;  and  there  are  plain  in- 
dications in  the  evidence  (quite  independent  of  those  certain  ones,  to  be 
collected  from  the  tenor  of  the  instrument  now  propounded,)  that  she 
was  fully  aware  of  it 

Now  the  evidence  of  Dr.  Uwins  is  to  this  effect  He  says  that  "on 
the  Wednesday  evening,  and  on  the  morning  of  Thursday,  the  deceas- 
ed was  clearly  capable  of  any  business:  she  was  of  sound  mind,  and  ca- 
pable of  giving  instructions  for,  and  making  and  executing,  her  will, 
though  in  a  state  of  high  nervous  irritation,"  (produced,  as  he  had  be- 
fore deposed,  rather  by  anxiety  for  her  child,  than  by  the  degree  of  fe- 
ver then  upon  her.)  When  the  deponent  again  saw  her  on  that  day, 
in  company  with  Dr.  Cholmely,  namely,  about  four  o'clock,  he  "  consi- 
ders it  to  be  doubtful  whether  she  was  capable  of  doing  so,  or  not:  his 
opinion  rather  is,  that  she  was  r^t:  there  was  increase  of  fever:  delirium 
showed  itself,  decidedly:  she  could,  and  did,  answer  questions,  ration- 
ally, and  sensibly,  when  her  attention  was  fixed;  but,  there  was  a  con- 
fusion in  her  mind,  and  an  inclination  to  ramble,  when  her  attention 
was  not  excited,  and  fixed,  by  questions  addressed  to  her."  He  says 
that  when  he  saw  her  once  or  twice,  (he  forgets  which)  afterwards^ 
<<  she  was  quite  delirious  and  clearly  incapable:"  but  he  adds  that  he 
cannot  depose  to  her  incapacity,  at  intervals  between  his  visits:  <<  it  is 
not  improbable  that  she  might  have  had  lucid  intervals,"  though  she 
was  delirious  and  irrational  at  the  particular  period,  or  periods,  of  his 
visit,  or  visits,  to  her. 

The  evidence  of  Dr.  Cholmely,  an  opposing  witness,  is,  on  the  whole, 
less  favourable:  but  he  saw  the  deceased  only  once,  for  about  a  quarter 
of  an  hour,  in  the  afternoon  of  the  12th,  at  which  time  her  agony  a*  to 
the  state,  or  rather  for  the  death,  of  her  child,  was  probably  at  its 
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height  He,  indeed,  conceives  her,  at  the  time  of  his  visit,  to  have 
been  ^^  quite  incapable  of  any  complicated  act;  undoubtedly,  of  any 
thing  that  required  fixed  attention,  or  any  exercise  of  mental  faculty.*' 
Yet  even  Dr.  Cholmely  admits,  that  "her  attention  being  strongly 
roused,  she  could  command  *it  so  as  to  answer  siniple  questions ;''  and 
there  is  nothing  whatever,  even  in  his  evidence,  to  negative  the  proba- 
bility of  a  lucid  interval,  of  fully  suflScient  length  to  cover  the  whole 
transaction,  the  history  and  real  character  of  which  is  about  to  be  inves- 
tigated. 

But  the  Court  has  als^  the  evidence  of  a  third  medical  practitioner, 
Mr.  Rolls,  to  this  part  of  the  case;  and  to  what  does  that  amount?  In 
brief,  to  this — that  her  delirium  was  solely  produced  by  those  severe  pa- 
roxysms of  bodily  pain  suffered  by  the  deceased,  from  time  to  time  dur- 
ing the  last  three  days  of  her  life;  and  that  this  effect  subsided  with  the 
cause — so  that  the  one  was,  at  no  time,  scarcely  perceptible,  but  when 
the  other  was  in  actual  operation.  This  deponent  fortifies  his  opinion 
by  references  to  muck  that  was  saidy  and  even  to  some  things  that  were 
datiey  by  the  deceased,  during  the  last  forty-eight  hours  of  her  life,  in- 
ferring her  perfect  capacity:  and,  although  of  an  inferior  rank  in  the 
profession  to  the  two  other  medical  gentlemen,  of  whose  evidence  I 
have  already  disposed,  yet  I  am  to  recollect  that  Mr.  Rolls  is,  by  no 
means,  the  witness  whose  testimony  should  weigh  leiist  with  the  Court 
upon  this  particular  question,  for  the  following  reason.  He  had  been 
acquainted  with  the  deceased  for  years;  and  seems  to  have  attended  her, 
throughout  the  whole  of  her  last  illness,  with  uncommon  assiduity: 
whereas  Drs.  Uwins,  and  Cholmely,  were  perfect  strangers,  until  their 
introduction  to  her  under  the  distressing  circumstances  just  alluded  to; 
and  were  much  less  likely,  therefore,  to  form  a  true  estimate  as  to  the 
real  state  of  her  mind,  and  its  capacity  to  the  act  in  question,  than  her 
apothecary,  Mr.  Rolls. 

Such,  then,  is  an  outline  of  the  general  evidence  as  to  capacity:  next 
for  that  to  the  act  itself;  I  mean,  as  to  the  factum  of  this  will. 

It  appears  by  this  evidence  that,  on  the  evening  of  Thursday,  Mr. 
Brogden  again  called  on  the  deceased  with  a  will  which  he  had  pre* 
pared  for  her  to  execute,  from  instructions  which  she  iB  pleaded  to  have 
given  him  on  the  preceding  Tuesday.  It  is  proved  that  he  was  again 
left  alone  with  the  deceased,  for  more  than  an  hour;  and  it  is  pleaded 
that,  at  this  interview,  he  received  instructions  for  the  new  will — ^that 
which  he  had  brought  with  him  being,  necessarily,  abandoned  in  conse- 
quence of  her  daughter's  death:  and,  that  Mr.  Brogden  went  into  an- 
other room,  and  prepared  a  will  accordingly;  which  is  admitted  to  have 
been  presently  executed  by  the  deceased,  as  I  shall  state  in  the  sequel, 
and  to  be  the  identical  paper  propounded. 

Now,  Mr.  Brogden  being  party  in  the  cause,  and  the  sole  person  pre- 
sent at  the  giving  of  the  instructions  pleaded,  the  fact  of  any  instruc- 
tions being  given  is  one,  plainly,  incapable  of  OinyXdirect  proof  But 
instructions  may  be  presumed,  from  the  conduct  of  the  party  to  whom 
they  are  pleaded  to  have  been  given,  and  from  that  of  the  several  other 
parties  engaged  in  the  same  general  transaction,  at  the  time,  without 
any  direct  proof;  and  this,  if  any,  is  precisely  the  case  in  which  that 
presumption  may  safely  be  acted  upon.  The  rule  that,  where  capacity 
is  at  all  doubtful,  there  must  be  direct  proof  of  instructions,  only  ap- 
plies, or  at  least  only  applies  with  any  degree  of  stringency,  where  the 
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instrument  is  inofficiousj  or  where  it  is  obtained  by  a  party  materially 
benefitted ;  or^  d  fortiori^  where  it  is  both.  It  has  really  no  application 
to  a  will  prepared  by  an  agent,  purely  disinterested,  and  whose  charac- 
ter for  perfect  integrity  and  benevolence  stands  so  high  as  that  of  Mr. 
Brogden:  and  of  which,  at  the  ^ame  time,  the  dispositive  part  is  so  just, 
and  so  proper,  so  consonant  to  the  deceased's  natural  affections  and  mo- 
ral duties,  that  it  speaks  for  itself,  and  carries,  upon  the  face  of  it,  its 
own  recommendation.     Such  an  alleged  will,  if  suggested,  the  Court 
may  readily  presume  that  the  alleged  testator  would  acquiesce  in,  and 
adopt,  if  not  wholly  deprived  of  consciousness:  and  mere  acquiescence 
and  adoption,  in  such  a  case,  would  so  compensate  for  any  want  of  direct 
evidence  of  instructions  given,  a  priori^  that  proof  of  these  alone,  in 
conjunction  with  proof  of  almost  any,  whatever,  glimmering  of  capa- 
city at  the  time  of  the  execution,  would  be  good  to  support  the  will;  and 
would  sufficiently  indicate  mind,  and  volition,  to  justify  a  Court  of  pro- 
bate in  pronouncing  for  it  as  a  genuine,  and  valid  will,  in  my  judgment 
The  application  of  these  principles  to  the  case  before  the  Court,  will 
render  the  conclusion  at  which  it  is  bound  to  arrive  upon  it,  inevitable. 
In  the  evidence,  as  to  general  capacity,  I  have  already  said,  that  there 
is  nothing  whatever  to  negative  the  probability  oifull  capacity,  at  least 
at  intervals;  quite  the  contrary,     I  come  then  to  the  act  of  execution — 
and  what  does  the  evidence  as  to  that  suggest;  or  at  least  the  only  part 
of  it  upon  which  the  Court  can  place  the  slightest  degree  of  reliance.'  It 
furnishes yk// proof  of  mind,  and  volition,  on  the  part  of  the  deceased; 
and,  as  fully,  negatives  all  suspicion  of  any  unfairness,  on  the  part  of 
Mr.  Brogden,  in  the  whole  conduct  of  the  transaction.     The  prepara- 
tion of  the  will  being  completed,  he  returns  with  it  to  the  deceased's 
bed-room:  it  is  then,  and  there,  read  over  to  the  deceased  (an  admitted 
fact)  in  the  presence  of  this  Edward  Brown,  the  brother,  of  Ann  Brown, 
the  sister-in-law,  and  of  a  young  woman  in  the  deceased's  service,  named 
JRobsonf  the  two  last  attesting  witnesses.     The  deceased  is  sitting  up 
in  bed  without  support;  in  great  affliction,  no  doubt,  but  perfectly  calm, 
and  with  nothing  whatever  in  the  evidence,  entitled  to  one  jot  or  tittle 
of  belief,  to  suggest  to  my  mind  any  appearance  even  of  wandering,  or 
delirium,  at  that  time.     The  will  is  then  put  before  her,  which  she  sub- 
scribes, in  her  usual  form,  with  a  dash  below:  and  with  the  attestation 
of  the  instrument,  by  Robson,  and  Mrs.  Ann  Brown,  the  transaction 
terminates.     Of  these  attesting  witnesses,  Robson,  the  one,  speaks  to 
JuU  capacity.     The  deposition  of  the  other,  Mrs.  Ann  Brown  (as  well 
as  that  of  Mr.  Edward  Brown,  a  present,  though  not  an  attesting  wit- 
ness) tells  a  different  story:  but  in  the  conduct,  at  the  timCy  and  long 
after,  of  both  these  witnesses,  (of  the  attesting  witness,  especially)  the 
Court  has  evidence  of  the  same  tenor  with  that  furnished,  both  by  tlie 
conduct  at  the  time,  and  by  the  present  testimony,  of  Robson,  too  firm 
to  be  shaken  by  any  opinions  which  they  now  venture,  pretty  unreserv- 
edly, to  express,  that  the  deceased,  at  the  period  of  this  transaction,  was 
delirious,  and  incapable.     As  to  Ann  Brown,  she  is  a  witness  deposing 
against  her  own  act:  she  attested  the  will,  not  taken  by  surprise,  but 
with  a  perfect  knowledge,  I  must  presume,  of  the  true  tenor,  and 
import,  of  that  attestation,  and  of  what  the  Court  is  bound  to  infer 
from  it;  as  well  as  from  her  conduct  in  the  premises,  as  it  appears 
in  the  evidence,  long  after.     For  instance,   both  this  witness,  and 
Edward  Brown,  were  not  only  present  at  the  reading  over,  and  ac- 
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tual  execution,  of  the  will,  but  they  were  both  present,  at  a  second 
reading  of  the  will,  after  the  deceased's  funeral:  still,  no  objection,  what- 
ever, on  the  score  of  that  incapacity  of  the  deceased  which  they  now 
both  depose  to,  was  intimated  by  either  of  those  persons,  at  either  of 
those  occasions;  or,  I  repeat,  till  long  after,  that  I  am  able  to  discover. 
Again,  ten  days  after,  Mr.  Brogden  is  sworn,  as  executor;  no  caveat 
in  the  goods  of  the  deceased  has  been  entered  in  that  interval;  all  par- 
ties are  acquiescing.  Ann  Brown  takes  a  donation,  in  the  nature  of  a 
legacy,  cw  under  the  will,  (a)  As  executor,  Mr.  Brogden  administers 
the  effects;  converts  the  property;  contributes  to  the  father's  mainte- 
nance. At  last,  however,  probate  is  prevented  from  actually  issuing^ 
by  a  caveat:  and  Mr.  Edward  Brown,  dissatisfied,  as  it  should  seem, 
at  the  executor's  not  choosing  to  suffer  him  to  appropriate  a  chest,  full 
of  china  and  other  articles,  to  which  he  had,  or  laid  some  claim,  thinks 
fit  to  institute  this  suit  in  the  name  of  his  lunatic,  or  at  least,  imbecile, 
father;  in  which  he  is,  himself,  (in  effect,  produces  himself  as)  a  wit- 
ness to  the  deceased's  incapacity;  against  tiie  uniform  tenor,  as  already 
explained,  of  his  whole  conduct  persisted  in  up  to  that  time;  from  which 
the  Court  is  bound  to  infer  that  the  deceased  had  capacity,  and  that  the 
will  is  valid.  As  for  his  sister-in-law  and  fellow  witness,  Mrs.  Ann 
Brown,  what  may  have  induced  her  to  take  a  similar  part  upop  this  oc- 
casion, it  would  be  useless  to  conjecture.  Not  only  is  her  present  depo- 
sition neutralized,  to  say  the  least  of  it,  by  her  prior  conduct  in  the 
premises,  but  she  is  directly,  and  positively,  contradicted  as  to  facts 
which  she  has  deposed  to,  (one  in  particular)  in  a  manner,  which,  with 
the  rest,  leaves  her  unworthy  of  the  slightest  belief.  She  says,  that,  in 
the  course  of  the  day  on  which  the  deceased  died,  she,  the  witness, 
having  mentioned  to  Dr.  Uwins  that  the  deceased  had  made  a  will  on 
the  preceding  evening,  he,  Dr.  Uwins,  replied,  "  Oh,  that's  of  no  more 
use  than  a  piece  of  brown  paper:"  this  in  the  presence  of  Mr.  Rolls. 
Now,  Dr.  Uwins  positively  denies  having  made  any  observation  of  the 
sort,  to  any  person  whatever,  at  any  time,  either  in  the  presence  or  ab- 
sence of  Rolls;  and  he  is  as  positively  confirmed  by  Mr.  Rolls,  to  this 
at  least  (the  only  feasible)  extent — ^that  no  observation  of  the  kind  was 
ever  made  by  Dr.  Uwins,  in  his  presence. 

Upon  the  whole  I  am  quite  satisfied  that  the  institution  of  this  suit, 
in  the  name  of  the  father,  is  a  mere  scheme,  produced  by  an  afterthought 
of  the  son — his  object  being  to  get  possession  himself,  of  the  deceased's 
property,  and  unincumbered  with  the  trusteeship  of  Mr.  Brogden.  For 
the  sake  even  of  that  father,  the  (nominal)  opponent f  I  pronounce  for 
the  will:  convinced,  as  I  am,  that  he  is  far  better  off  in  the  hands  of 
his  trustee,  Mr.  Brogden,  than  he  would  be  in  those  of  his  son,  Mr. 
Edward  Brown.  With  respect  to  costs — the  son  is  fixed  with  thejcosts 
of  opposing  this  will,  already:  he  admits,  upon  an  interrogatory,  that 
he  has  undertaken  for  these.  The  Court  regrets  that  it  has  no  power 
to  condemn  him  in  the  costs  to  which  the  executor  has  been  put,  through 
his  means,  of  sustaining  it  The  father,  indeed,  the  (nominal)  party  in 
the  cause,  it  might  condemn  in  these:  but  a  sentence  to  that  effect  would 
be  futile  in  itself;  nor,  I  am  surCy  does  the  executor  wish  it  It  is  upon 
this  consideration  only  that,  in  pronouncing  for  the  will,  I  give  no  costs. 

(a)  Viz.  out  of  the  50/.  left  as  said  above,  to  Mr.  Brogden,  to  be  distributed,  at 
Ais  ofition^  on  behalf  of  the  testatrix* 
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COOPER  V.  GREEN.— p.  454. 
(On  Motion.  J 

In  all  cases  of  **  process*'  served  on  a  minor^  the  Court  requires  a  certificate  of 
its  having  been  served,  in  the  presence  of  the  natural,  or  legal,  guardian  of  the 
minor;  or  at  least  in  that  of  some  person,  or  persons,  upon  -whom  the  actual 
care  and  custody  of  the  minor,  for  the  time  being,  hsiA  firofierly  devolved. 

This  was  a  cause  br  business  of  accepting  or  refusing  letters  of  admi- 
nistration (with  the  will  annexed)  of  Leah  Jones,  deceased;  or,  other- 
wise, of  showing  cause  why  the  same  should  not  be  committed  and 
granted  to  John  Cooper,  a  creditor  of  the  deceased;  promoted  by  the 
«aid  John  Cooper  against  Eliza  Green,  spinster,  a  minoTy  the  residuary 
legatee,  there  being  no  executor  named,  in  the  said  will.  A  decree  to 
that  effect  had  issued,  with  the  usual  intimation;  had  been  personally 
served  on  the  minor,  and  returned  into  Court;  and  letters  of  adminis- 
tration were  now  prayed,  pursuant  to  the  tenor  of  that  decree. 
The  Court 

Signified  that,  under  the  circumstances,  it  required  further  informa* 
tion,  by  affidavit,  both  as  to  the  amount  of  the  property,  and  also  as  to 
that,  and  the  nature  of  the  debt:  intimating,  at  the  same  time,  that  in 
all  cases  of. process  served  on  a  minora  it  required  to  be  certified,  of  its 
being  served  in  the  presence  of  the  natural,  or  legal,  guardian  of  the  mi- 
nor; or,  at  least,  in  that  of  some  person,  or  persons,  upon  whom  the 
actual  care  and  custody  of  the  minor,  for  the  time  being,  had  properly 
devolved.  The  "certificate"  in  this  case  was  of  a  "personal  service 
on  the  minor,  merely. 

Accordingly,  it  directed  the  motion  to  stand  over,  generally. 


jy 


M ARTINEAU  v.  REDE  and  others.— p.  455. 

(On  Motion.) 


Before  granting  letters  of  administration  to  a  creditor^  the  Court  a/v^a^^  requires 
an  affidavit  as  to  the  amount  of  the  property  to  be  administered;  where  there 
has  been  no  personal  service  of  the  usual  citation  on  the  parties  entitled  to  the 
administration  in  the  first  instance. 

This  was  an  application  for  administration  of  the  goods  of  William 
Oxberry,  deceased;  at  the  suit  of  a  creditor  of  the  deceased  to  the  amount 
of  1,100/.,  and  upwards.  The  whole  property  of  the  deceased  was  said 
to  be  under  1000/.  in  value:  still,  however,  there  was  no  statement  on 
affidavit  J  as  to  the  amount  of  property,  exhibited.  But 
Per  Curiam. 

This  is  not  absolutely  necessary  where,  as  in  this  case,  there  has  been 
a /?er5ana/ service  of  usual  citation,  on  the  parties  entitled  to  the  admin- 
istration in  the  first  instance — otherwise^  tiie  Court  always  requires  it 

Motion  granted. 
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GIBBENS  and  GIBBENS  v.  CROSS — p.  455. 


A  will  h  presumptively  revoked  by  the  testator  roarrying  and  having  issue.  That 
presumption^  however,  (the  strength  of  which  varies  according  to  circum- 
stances) may  be  rebutted  by  evidence  (strong  in  proportion)  to  show  that  the 
testator  meant  it  to  operate,  notwithstanding  his  marriage,  and  the  birth  of 
issue:  but  such  evidence,  to  be  efifectual,  must  satisfy  the  Court  as  to  this,  un- 
equivocally*  A  formal  codicil,  subaequentf  referring  in  direct  terms  to  that 
identical  wiU,  would,  undoubtedly,  as  a  republication  of  the  will,  be  effectual  to 
this. 

This  was  the  case  of  a  will  presumptively  revoked  by  marriage,  and 
the  birth  of  issue;  in  which  the  presumption  was  sought  to  be  rebutted, 
by  evidence  tending  to  show  that  the  deceased  meant  it  to  operate. 

Judgment. 

Sir  John  Nicholl. 

The  deceased  in  this  cause,  George  Cross,  made  a  will,  bearing  date 
the  14th  of  May,  1820,  regularly  executed  and  attested,  by  which  he 
disposed  of  his  whole  property,  real  and  personal,  pretty  equally,  among, 
his  nephews  and  nieces.  It  is  by  one  of  these  nieces,  Mary  Cross  Gib- 
bens,  and  her  husband  James  Gibbons,  the  surviving  executors,  that  this 
will  is  now  propounded.  The  deceased,  at  the  time  of  making  it,  was 
a  widower,  without  children;  and  the  nephews  and  nieces,  whom  it  pur- 
ports to  benefit,  were  his  next  of  kin. 

But,  in  the  month  of  December,  1820,  the  deceased  intermarried  with 
Mary  Cross,  (the  other  party  in  the  cause,  contending  for  an  intestacy, 
in  law,)  his  present  widow:  and  they  had  issue  of  their  marriage,  a  daugh- 
ter born  on  the  14th  of  February,  1822;  and  a  son  born  on  the  13th  of 
January,  1824.  About  five  weeks  after  this,  namely,  on  Saturday,  the 
21st  of  February,  in  that  year,  the  deceased  was  suddenly  struck  with 
apoplexy,  so  as  to  deprive  him  totally  of  his  faculties,  as  well  mental  as 
bodily:  in  which  state  he  continued  till  the  following  Monday,  when  he 
died. 

Now  the  will,  such  as  I  have  described  it,  is  clearly  revoked,  prima 
fade;  for  if  a  testator,  after  making  his  will,  marries,  and  has  issue,  that 
will  is  presumptively  revoked.  Still,  however,  it  is  only  presumptively 
revoked;  and  the  legal  presumption  that  it  is,  like  any  other  legal  pre- 
sumption, is  subject  to  be  rebutted.  The  difficulty  of  rebutting  it  is 
greater,  or  less,  according  to  circumstances.  In  the  present  case,  for  in- 
stance, it  is  enhanced  by  the  circumstance  of  there  being  two  children, 
issue  of  the  marriage,  one  of  them  a  son;  especially  as  the  will  disposes 
both  of  real,  and  personal,  property.  The  presumption  to  be  rebutted 
is  the  ordinary  legal  presumption,  (for  to  have  raised  that^  marriage,  and 
the  birth  of  a  single  child,  would  have  sufficed,)  somewhat  fortified :  and 
the  evidence  to  rebut  it  must  be  strong  in  proportion.  It  must  satisfy 
the  Court,  unequivocally ,  that  the  deceased  meant  and  intended  this  will 
to  operatCj  notwithstanding  that  presumed  change  of  intention,  conse- 
quent upon  his  altered  circumstances;  with  reference  to  which,  the  law 
deems  it  to  be  revoked,  prima  facie.  It  rests  with  the  parties  setting 
up  the  will  to  produce  such  evidence  to  the  Court  The  onus  probandi 
is  clearly  upon  them:  for  they  are  the  parties  undertaking  to  rebut  the 
legal  presumption  as  to  its  being  revoked. 

Now  they  have  attempted  to  effect  this,  in  the  first  place,  by  pleading 
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disaffection  to  the  wife^-and  witnesses  are  produced  to  this^  and  to  cer- 
tain declarations,  which  are  also  pleaded,  purporting,  that  the  deceased 
meant  to  abide  by  his  former  will.  But  of  serious,  permanent,  disaffec- 
tion to  the  wife,  there  is  no  proof — ^the  contrary,  indeed,  is  pleaded  on 
the  part  of  the  wife,  and,  I  think,  is  fully  proved.  Again  of  declarations 
to  abide  by  his  former  will,  the  principal,  and  spoken  to  by  a  witness 
eighty  years  of  age  after  an  interval  of  six  months,  turns  out  to  have 
been  words  of  mere  heat  and  passion,  produced  by  a  transient  quarrel 
with  the  wife;  by  no  means  inferring  any  thing  like  a  deliberate  inten- 
tion, on  the  part  of  the  deceased,  to  carry  his  threats  into  effect  On  the 
contrary,  there  are  declarations  infinitely  more  likely  to  be  sincere,  and  in- 
finitely less  likely  to  be  misrepresented,  utterly  inconsistent  with  any  in- 
tention on  the  part  of  the  testator  to  adhere  to  the  will,  now  propounded. 
These  are  spoken  to  by  the  medical  man  who  attended  the  wife  on  the  oc- 
casions of  both  her  confinements;  and  by  his  attorney,  to  whom  the  de- 
ceased repeatedly  expressed,  in  substance, an  intention  to  make  a  new  will; 
as,  in  the  month  of  September,  1823,  and  in  that  of  January,  1824.  Look- 
ing then  to  the  state  of  his  affections,  as  it  appears  on  the  evidence,  I  see 
no  reason  for  concluding  it  at  all  likely  tliat  the  deceased  should  prekr  his 
nephews  and  nieces,  to  his  wife  and  his  children — ^and  with  respect  to 
testamentary  declarations,  the  evidence  is  such  as  to  satisfy  my  mind, 
that  they  fortify,  and  confirm,  instead  of  weakening,  or  impugning,  the 
presumption  said  to  be  rebutted. 

But  this  effect,  again,  is  sought  to  be  ascribed,  to  a  codicil,  made,  it 
is  said,  a  few  days  after  the  birth  of  his  first  child.  This  has  been  areued 
to  amount  to  a  republication  of  the  will,  so  as  to  leave  no  doubt  of  the 
testator's  intending  it  to  operate.  Now,  had  the  deceased  proceeded, 
on  that  day,  to  execute  a  formal  codicil,  referring  in  direct  and  express 
terms  to  this  identical  will^  the  Court,  I  admit,  must  have  so  considered 
it,  and  would  have  been  bound  to  pronounce  the  presumption  adverse 
to  the  will,  effectually,  rebutted.  But  I  am  inclined  to  think,  for  several 
reasons,  that  no  i9uch  legal  effect  can  be  ascribed  to  it  In  the  first  place, 
it  is  an  extremely  imperfect  paper,  unattested,  and  with  blanks  unsup- 
plied  in  the  body  of  it;  although  the  deceased,  supposing  it  to  have  been 
written  in  February,  1822,  survived  the  making  of  this  codicil  two  whole 
years.  But,  secondly,  and  principally,  its  reference  to  the  identical  will 
now  propounded  is  extremely  equivocal.  It  begins,  "  This  is  a  codicil 
to  my  will  dated  the  18th  of  February,  1822."  Now  the  reference  here 
(18th  February,  1822)  should  seem  to  be  to  di  will  of  that  date,  and  not 
to  signify  that  the  codicil  was  made  on  that  day — especially  as  a  date 
1822,  (generally)  appears  at  the  foot  of  the  codicil.  This,  undoubtedly, 
is  the  grammatical  construction  of  the  phrase;  for  the  substantive  will, 
(not  codicil)  is  that  which  last  immediately  precedes  the  date  in  question. 
True  it  is  that  no  will  of  that  date  appears:  but  it  is  far  from  improbable 
that  a  will  of  that  date,  or  something  in  the  nature  of  a  will,  was  actually 
made  by  the  deceased.  He  had  a  daughter  born  on  the  14th  of  February, 
in  that  year.  It  is  very  probable  that  he,  soon  after,  made  a  will  to  pro- 
vide for  that  daughter;  and  that  the  codicil  in  question,  had  reference  to 
that  will,  and  not  to  the  will  of  1820,  now  propounded.  At  all  events, 
the  reference  of  the  codicil  in  question,  to  tiie  will  now  propounded,  is 
equivocal;  and  it  is  not,  therefore,  sufficient,  in  my  judgment,  to  amount 
to  a  republication  of  that  will,  so  as  to  rebut  the  presumption  that  he  had 
intentionally  abandoned  it — fortified  as  it  is,  instead  of  being  weakened, 
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or  detracted  froin>  by  what  appears  in  the  evidence  as  to  the  state  of  his 
affections,  and  even  as  to  his  testamentary  declarations,  in  my  view  of 
their  effect  The  circumstance  of  this  codicil  being  found  In  the  same 
envelope  with  the  will  of  1820,  by  no  means  unequivocally  proves  that 
it  was  deposited  there,  in  order  to  its  being  considered  a  part  of  that  will. 
It  has  various  bends,  and  folds,  and  so  has  the  envelope;  which  renders 
it  probable  that  it  was  not  deposited  there,  in  contact  with  that  will,  im- 
mediately^ and  in  the  first  instance. 

Lastly,  there  is  a  third  testamentary  paper  before  the  Court,  every 
way  imperfect,  indeed,  and  without  date,  or  signature,  but  not  unim- 
portant in  the  cause.  As  to  the  particular  time  when  this  was  written, 
all  which  appears  is,  that  it  was  subsequent  to  the  birth  of^the  daughter, 
but  preceded  that  of  the  son.  It  is  not  impossible  ihaX^this  was  the 
^HoiiP'  (so  styled)  meant  to  be  referred  to  by  the  codicil,  supposed  to 
have  republished  Uie  will  of  1820.  But,  be  that  as  it  may,  this  third 
paper,  though  inoperative,  per  se,  under  the  circumstances,  notwith- 
standing the  sudden  death  of  the  testator,  is  strong  to  repel  the  notion  of 
any  intentional  adherence  on  his  part  to  the  will  of  1820.  For  its  ob- 
ject is  to  postpone  the  nephews  and  nieces  to  the  wife  and  children;  giv- 
ing the  bulk  of  the  property  to  the  wife,  and  her  issue,  in  the  first  in- 
st^ce. 

Upon  the  whole,  if  the  legal  presumption  were  the  other  way — did 
the  law  presume  the  will  of  1820,  to  be  adhered  to,  instead  of  presum- 
ing it,  as  it  does,  to  be  abandoned — I  am  of  opinion  that  this  third  paper, 
coupled  with  the  evidence  as  to  the  state  of  his  affections,  and  as  to  his 
intention  of  making  a  new  will  altogether,  would  be  almost  sufficient  to 
repel  that  presumption,  and  to  compel  the  Court  to  pronounce  for  an 
intestacy.  But  the  actual,  legal,  presumption  being  as  it  is;  and  beins, 
as  it  is,  fortified  and  confirmed,  by  the  evidence,  in  every  part,  as  well 
as  by  ^is  third  paper,  I  pronounce  the  will  of  1820  to  be  revoked;  and 
that  this  deceased  is  dead,  so  far  as  appears,  intestate  in  law. 


EASTER   TERM, 
4th  Session. 


PREROGATIVE  COURT  OF  CANTERBURY. 

In  the  goods  of  DON  FRANCISCO  RIOBOO,  deceased.— p.  461. 

(On  Motion^) 


Administration,  under  certein  limiUtions,  of  the  goods  of  a  foreigner  decreed  to 
the  substituted  attorney  of  his  executors,  with  an  official  copy  annexed  of  *'ex' 
tracts'*  (only)  ''Jrom  hia  wi//*'— -such  extracts  consisting  of  the  bcgmning  and 
ending  of  the  wfll;  and  of  two  clauses  therein;  the  one  containing  the  appoint- 
ment of  executors;  and  the  other  a  bequest  of  the  testator's  (onlyXpxi^erty  in 
this  cottntt7. 
Vol.  II.  48 
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Don  Fkaitcisco  Rioboo,  late  of  Lima,  died  several  years  ago,  in 
Lima,  having  made  his  will,  bearing  date  the  15th  of  June,  1819,  of 
which  he  appointed  certain  executors,  who  appeared  to  have  taken  va- 
rious steps  relative  to  the  effects  of  the  testator  in  the  Courts  at  Lima. 

The  testator  had  remitted  40,000  dollars  to  two  mercantile  houses  in 
London,  at  interest;  each  having  received  20,000  dollars;  in  whose 
hands  such  sums,  with  interest,  were  still  remaining. 

An  official  extract  consisting  of  the  inception  of  this  will — a  clause 
therein  (the  341  h)  being  that  bequeathing  these  40,000  dollars — ^the  ap- 
pointment of  executors — and  the  concluding  part  of  the  will,  had  been 
transmitted  to  this  country;  together  with  a  power  of  attorney  from  the 
executors,  and  a  substitution  under  it  to  Samuel  Winter,  Esq.,  of  Lon- 
don, authorising  him  to  recover  from  Messrs.  Darthez,  brothers,  mer- 
chants in  London,  such  sum  or  sums  of  money  as  might  be  in  their 
hands,  belonging  to  the  estate  of  the  testator;  and  to  take  all  needful 
measures  for  the  recovery  thereof,  before  all  competent  tribunals*- 
Messrs.  Darthez  being  one  of  the  two  houses,  to  each  of  which  20,000 
dollars,  as  already  said,  had  been  remitted  by  the  testator  in  his  life 
time.  No  other  property  belonging  to  the  said  testator  than  the  said 
40,000  dollars,  with  interest,  was  in  this  country. 

The  extract,  as  above,  from  the  said  will,  together  with  authenticated 
copies  of  the  probate  of  the  same  granted  by,  and  of  several  petitions  and 
decrees  relative  thereto  had  before,  the  legal  Spanish  authorities  at  Lima 
were  now  exhibited:  as  also  were  the  power  of  attorney  and  substitution 
to  Mr.  Winter,  in  the  Spanish  language,  with  notarial  translations,  and 
affidavits  in  verification  of  the  several  facts  stated  in  the  case.  Where- 
upon, 

The  CoTTKT 

Was  pleased,  on  motion  of  counsel,  to  decree  administration,  tmth 
the  said  extract  from  the  said  tmll  annexed^  limited  to  the  effects  of 
the  deceased  in  the  hands  of  Messrs.  Darthez,  merchants,  in  London, 
(and  also  further  limited  until  the  will  itself,  or  a  more  authentic  copy 
of  the  extract  J  should  be  brought  into  the  registry)  to  Mr.  Winter,  as 
substituted  attorney  of  the  executors  named  in  the  same. 


CONSISTORY  COURT  OF  LONDON. 

WILLIAMS  V.  GOODYER.— p.  463. 

Qua^Cf  whether  one  who  chides  and  brawls  in  a  vestry  room  partly  in,  and 
partly  out,  of  a  church-yard,  incurs  thereby  the  penalties  of  5  and  6  Ekiward 

V  x%   C*  4f  S.  A. 

And  gusere,  whether  ^e  gross  abuse  of  a  minister,  while  presiding  at  a  meeting 
of  his  parishioners  in  vestry,  be  not  an  ecclesiastical  ottence,  and  punishable, 
09  8uchf  by  the  general  ecclesiastical  law:  although  it  be  not  liable  to  be  dealt 
with  as  a  <*  chiding  and  brawling**  within  the  statute  of  5  and  6  Edward  VL 
by  reason,  that  the  vestry  was  clearly ^  not  held  in  a  consecrated  place,  i.  e. 
within  a  church  or  church-yard. 
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TRINITY    TERM, 
and  Session. 


ARCHES  COURT  OF  GANTERBURT. 

ATKINSON  V.  ATKINSON ^p.  468. 

(By  Letters  of  Request  from  the  Diocese  of  Winchester.) 

(On  Motion, ) 

A  witness,  upon  cross  examination,  Is  compellable,  if  required  by  the  mini$trant» 
to  produce  all  written  communications,  addressed  to  him,  the  witness,  by  the 
solicitor,  or  other  agent,  of  the  producent,  relative  to  his  examination  09  a  wit- 
ness in  the  cause. 

This  was  a  cause  of  divorce  or  separation  a  mensd  et  thoro  by  means 
of  cruelty (o),  and  adultery,  promoted  by  Elizabeth  Atkinson,  of  Alver- 
stoke,  in  the  county  of  Southampton,  and  diocese  of  Winchester,  against 
her  husband,  Thomas  Atkinson. 

The  following  interrogatory  had  been  addressed  to  William ,  Price, 
surgeon,  a  witness  on  the  libel. 

Let  the  witness,  William  Price,  be  asked — **are  you  not  well  ac- 
quainted with  Mr.  Weddell?(ft)  Did  not  the  said  Mr.  Weddell  call 
upon  you  to  become  a  witness  in  this  cause?  Has  he  at  any  time,  and 
when,  made  suggestions,  or  remarks,  to  you,  concerning  the  ministrant, 
adapted  to  prejudice  the  ministrant  in  your  esteem?  Has  he  not  told 
you  that  a  tremendous,  and  most  disgraceful,  case  would  be  established 
against  the  ministrant?  On  your  oath,  has  not  Mr.  Weddell,  either  by 
letters  (if  by  letters^  let  the  witness  be  desired,  if  they  are  inhispos- 
session,  to  leave  them  with  the  examiner  to  be  annexed  to  his  deposi- 
,  tion,J  or  verbally,  requested  you  to  state,  that  you,  at  one  time,  attend- 
ed the  ministrant  when  af9icted  with  the  venereal  disease,  or,  tiiat  you 
might  safely  depose  to  that  effect?  Let  the  witness  be  desired  to  set  forth 
all  that  passed  between  him  and  the  said  Mr.  Weddell,  on  the  subject 
interrogate." 

In  answer  to  this  interrogatory,  the  witness  had  deposed,  in  sub- 
stance, 

^^77uU  he,  the  respondent,  was  well  acquainted  widi  Mr.  Weddell — 
that  Mr.  Weddell  did  call  upon  him  to  be  a  witness  in  this  cause — that 
he  had  expressed  to  the  respondent,  and  stated  reasons  for  it,  a  very  un- 
favourable opinion  of  the  ministrant;  and  that  such  opinions  and  reasons 

(a)  The  Court,  on  the  admission  of  the  libely  had  directed  the  articles  charg- 
ing cruelty  to  be  struck  out. 

{b)  Mr.  Weddell  was  the  producent's  solicitor.  It  appeared  in  the  cause  that 
he  had  formerly  been  the  solicitor  of  Mr.  Atkinson;  and  was  now  employed  by 
his  wife  agairut  him,  Mr.  Weddell  himself^  also,  was  a  witness  examined  on 
the  libel. 
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were^  certainly,  calculated  to  prejudice  the  ministrant,  in  the  mind  of 
the  respondent,  whatever  opinion  he  might  have  j^revtot^/y  entertained 
of  him;  but  that  such,  Mr.  Weddell's  communications  were  private, 
and  confidential — that  Mr.  Weddell  had  expressed  himself  to  the  re- 
spondent as  sanguine  that  the  charges  against  the  ministrant  would  be 
proved;  but  he,  the  respondent,  forgets  in  what  particular  terms — that 
Mr.  Weddell  applied  to  the  respondent,  both  verbally,  and  by  letter, 
respecting  his  becoming  a  witness:  on  such  verbal  application,  he  asked 
the  respondent  whether  he,  the  respondent,  had  not  attended  the  minis- 
trant for  a  venereal  complaint;  but  without,  otherwise,  requesting  the 
respondent  to  state  such  to  be  the  fact,  or  observing  that  he  might  safely 
so  depose(a) — ^the  respondent  has  four  or  five  letters  which  he  received 
from  Mr.  Weddell  on  the  subject  interrogate,  but,  he  re/uses  to  deliver 
them  to  the  examiner y  as  desired  hy  the  interrogatory y  or  to  state  the 
contents  of  them,  unless  compelled  so  to  do  by  the  mandate  of  the  Court — 
his  reason  for  such  a  refusal  is  not  a  wish  to  benefit  either  party  in  the 
cause — it  merely  proceeds  from  his  considering  that  delivery  up  of  the 
said  letters,  unless  by  the  directions  of  an  authority  that  he  is  bound  to 
obey,  would  be,  on  his  part,  an  unjustifiable  breach  and  violation  of  pri- 
vate confidence.*' 

The  Court  was  now  moved  by  counsel,  to  decree  a  monition  against 
the  witness.  Price — calling  upon  him,  to  bring  into,  and  leave  in,  the 
registry  of  the  Court,  the  letters  so  referred  to  by  him  in  his  deposition- 
such  letters  being  communications  from  the  solicitor  of  Mrs.  Atkinson^ 
and  addressed  to  the  witness  upon  the  subject  of  his  examination. 

Court. 

I  think  the  witness  is  bound  to  produce  the  letters.  If,  upon  cross 
examination,  a  witness  is  bound  to  state  verbal  communications  between 
himself  and  the  producent's  solicitor  relative  to  his  examination,  it  seems 
to  me  that  he  is  compellable,  afortioriy  to  produce  written  ones.  Ver- 
bal communications  may  have  been  misinterpreted  by  the  witness,  or 
may  be  mis-stated,  through  the  witnesses  imperfect  recollection  of  them, 
to  the  necessary  prejudice  of  one  of  the  litigant  parties.  Written  com- 
munications speaK  K>r  themselves;  being  independent  of  the  witness's 
memory — ^and  upon  the  tenor  of  such,  in  point  of  propriety  or  impro- 
priety, the  Court  is  able  to  put  its  own  interpretation.  The  letters  in 
question,  I  observe,  are  not  suggested  to  be  relative  to  confidential  mat- 
ters of  any  other  sort:  the  witness  expressly  restricts  them,  in  his  depo- 
sition, to  the  subject  interrogate,  namely,  that  of  his  examination,  as  a 
witness  in  the  cause.  Unless  the  letters  are  procurable  from  the  witness 
by  other  means,  let  the  monition  issue,  as  prayed. 

(a)  The  witness's  depo&tion  to  this  part  of  the  case,  in  efFect,  was — that  the 
complaint  for  which  he  had  attended  the  ministrant  was  a  gonorrheO'-^hat  such 
a  complaint  may  originate  from  other  causes,  though  it  actuaUy  does  originate  m 
the  one  suggested  m  the  libel,  in  nine  cases  out  of  ten — ^lastly,  that  he,  the  wit- 
ness, had  made  no  inquiries,  at  the  time,  as  to  the  manner  in  which  it  actuaUy 
did  originate,  in  the  instance  in  question. 
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BRUCE  V.  BURKE.— p.  471. 

(By  Letters  of  Request  from  the  OflScial  Principal^  of  the  Consistorial 

Episcopal  Court  of  Winchester.) 

A  marriage  in  Ireland,  in  a  private  house,  at  any  hoar  of  the  day  or  night,  u 
valid,  if  celebrated  by  a  person  in  holy  orders,  between  two  papists,  according 
to  some  catholic  ritual,  A  marriage  so  celebrated  between  two  parties  in  a 
private  house  in  Ireland  alleged  to  be  null  by  reason  (a  sure  ground  of  nullity) 
that  one  of  the  said  two  parties  was  a  protestant.  That  alleged  ground  of 
nullity  held  not  to  be  sustained :  and,  consequently,  a  second  marriage,  defaC' 
to,  of  that  one  of  the  said  two  parties,  in  the  life  time  of  the  other,  pronounced 
null  and  void. 

It  is  competent  to  a  party  to  set  up  the  nullity  of  a  iirst  marriage,  m  bar  of  a 
sentence  prayed  of  the  nullity  of  a  second  by  reason  of  that  first :  though  he  is 
convict,  already,  of  bigamy  in  respect  of  the  said  two  marriages. 

This  was  a  cause  of  nullity  of  marriage,  on  account  of  a  former  sub- 
sisting marriagei  promoted  on  behalf  of  Mary  Anne  Bruce,  against  To- 
bias Burke.  The  defence  set  up  was  the  alleged  nullity  of  tiie  former 
(an  Irish)  marriage,  under  the  circumstances  stated  in  the  judgment 

Judgment. 

Sir  John  Nicholl. 

This  is  a  suit  of  nullity  of  marriage  promoted  and  broueht  by  Mary 
Anne  Bruce  against  Tobias  Burke — the  alleged  ground  of  such  nullity 
being,  that  he,  the  defendant,  had  a  wife  liviqg  at  the  time  of  his  mar- 
riage, de  facto,  with  the  plaintiff,  or  complainant  Most  of  the  facts 
are  indisputably  proved.  I  mean  the  following.  The  double  marriage 
of  a  Tobias  Burke,  first  with  Mary  Butler,  in  June,  1815,  and,  second- 
ly, with  Mary  Anne  Bruce,  the  complainant,  in  December,  1820,  living 
llie  said  Mary  Butler,  is  indisputably  proved.  It  is  also  indisputably 
proved  that  a  Tobias  Burke  was  indicted  at  the  Old  Bailey,  in  1822,  for 
having  so,  feloniausfyj  in  the  life  time  of  a  first  wife,  intermarried  with 
Mary  Anne  Briice,  the  present  complainant — ^that  he  was  convicted  of  the 
felony  in  the  said  indictment  specified,  and  sentenced  to  transportation  for 
seven  years — and  that,  at  the  time  of  the  issue  of  the  citation  in  this  cause,he 
was,  and,  I  may  add,  still  is  a  convict  on  board  the  Leviathan,  a  convict 
hulk,  lying  in  Portsmouth  harbour.  The  identity  of  this  Tobias  Burke, 
with  Tobias  Burke  the  party  proceeded  against  in  this  suit,  and  of  the 
second  marriage  in  respect  of  which  he  was  so  convicted  of  bigamy, 
with  that  of  which  a  sentence  of  nullity  is.  now  prayed,  is  also,  I  tfiink, 
amply  established.  In  addition  to  the  substantive  proofs  of  such  double 
identity,  I  observe,  that  the  defence  set  up  plainly  admits  it  For  the 
defence  set  up  is,  not  a  diversity  in  either;  but  that  at  the  time  of  the 
first  marriage,  the  defendant,  admitting  his  identity,  and  that  of  his  se- 
cond marriage  with  the  marriage  now  sought  to  be  annulled,  was  SLprO" 
testunt — his  said  first  marriage  being  pleaded,  and  proved,  to  have  been 
celebrated  in  a  private  house,  at  Cashel,  in  Ireland,  by  a  popish  priest, 
and  to  be  a  valid  marriage,  both  parties  being  papists,  on  the  one 
hand(a) — and  it  being  expressly  pleaded,  and  proved,  to  be  essential 

(a)  The  libel  pleaded  that  «by  the  law.prevailing  and  established  in  Ireland 
in  the  year  of  our  Lord  1815,  and  long  before*  in  that  part  of  the  united  kingdom 
of  Great  Britain  and  Ireland,  called  Ireland,  a  marriage  had  and  celebrated  by 
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to  the  validity  of  a  marriage  so  celebrated,  on  the  other  hand,  that  at 
the  time  of  its  actual  celebration  both  the  contracting  parties  should  be 
papists(i). 

The  first  marriage,  then,  as  I  have  just  said,  was  celebrated  at  Cashel, 
in  June,  1815, — and  it  is  proved,  and  indeed  admitted  on  all  hands  to 
have  been  a  valid  marriage,  if  both  parties  were  papists.  It  ia  in  the 
negation  of  this  last  particular,  as  to  one  of  the  parties,  that  the  defence 
set  up  solely  consists.  Accordingly,  the  substance  of  the  defensive  plea 
is  that  Burke,  the  defendant,  was  born  at  Templederry,  in  the  county 
of  Tipperary,  in  the  year  1794;  and  was  baptized,  in  that  year,  by  the 
then  vicar  of  the  parish,  a  priest,  or  minister,  in  holy  orders,  of  the 
church  of  Ireland — that,  in  1801,  he  was  sent,  for  education,  to  a  pro- 
testant  school  in  Templederry — that  from  1807  to  1811,  he  was  resi- 
dent with  a  wine  and  spirit  merchant,  to  whom  he  had  been  apprenticed, 
in  the  first  of  those  years,  at  Carlo w — and  thaty  in  1811,  he  went  to 
Dublin,  and  there  continued  up  to  the  period  of  his  pretetided  marriage 
(so  styled  in  the  allegation)  with  Mary  Butler,  in  June,  1815.  And  me 
allegation  expressly  pleads,  that^  during  the  whole  of  the  above  period, 
(but  more  particularly  for  the  last  twelve  months  anterior  to  the  said 
pretended  marriage)  he,  Burke,  was,  and  professed  himself  to  be,  a 
protestant  of  the  church  of  Ireland — ^attended  divine  service  in  churches 
of  the  protestant  communion — and  conformed  to  the  rules  and  ordinances 
of  the  protestant  establishment 

a  Roman  Catholic  priest,  in«.  private  house,  according  to  the  rites  and  ceremo- 
nies of  the  Roman  catholic  church,  between  two  persons,  both  of  the  Romam 
catholic  religion,  was  and  is  valid  to  all  intents  and  purposes  whatever  in  law.*' 
This  article  of  the  libel  was  deposed  to  in  terms  of  positive  affirmance  by  two 
gentlemen,  barristers,  each  of  whom  had  practised  at  the  Irish  bar.  According 
to  their  evidence  "  there  is  no  restriction  of  time  or  place  as  to  Catholic  marriages 
in  Ireland — a  private  house  is  as  good  as  a  church,  and  the  afternoon  or  evening 
as  any  canonical  hour.*'  The  marriage,  however,  must  be  ^  by  a  Roman  catho- 
lic priest,  or  a  person  in  orders  (for  a  protestant  minister  will  do  as  well)  and 
according  to  the  form  of  the  Roman  catholic  ritual,**  as  it  is  expressed  by  one  of 
those  gentlemen.  The  other  expresses  it,  ''  It  may  be  celebrated  by  a  Roman 
catholic  priest,  or  a  priest  of  any  other  denomination.  But  it  must  be  by  the 
Roman  catholic  form,  or  at  least  some  form  that  unites  the  parties  in  the  state  of 
matrimony.*'  The  form  of  marriage,  as  celebrated  according  to  the  ritual  used 
in  the  Roman  catholic  church,  was  stated  at  length  by  a  witness  examined  on 
the  libel,  Mr.  Henry  a  catholic  priest,  in  answer  to  a  special  interrogatory  ad- 
dressed to  him  as  to  that  particular. 

(b)  The  defensive  allegation  pleaded,  art.  1.— "that  in  and  by  an  act  of  parlia- 
ment, passed  in  the  kingdom  otlreland,  in  the  nineteenth  year  of  his  late  majes- 
ty king  Geo.  II.  c.  13,  entitled  *'an  act  forannnlling  all  marriages  to  be  celebrat- 
ed by  any  Romish  priest  between  protestant  and  protestant,  or  between  protes- 
tant and  papist,  and  to  amend,  and  make  more  enectual,  an  act  passed  in  this 
kingdom,  in  the  sixth  year  of  her  late  majesty  queen  Anne,  entitled,  an  act  for 
the  more  effectual  preventing  the  carrying  away,  and  marrying,  children,  against 
the  wills  of  their  parents,  and  guardians;  it  is,  amongst  other  things,  enacted  in 
the  words,  or  to  the  effect  following,  to  wit — that  every  marriage  that  shall  be 
celebrated  after  the  first  day  of  May,  which  shall  be  in  the  year  of  our  Lord  God, 
1746,  between  a  papist  and  any  person  who  hath  been,  and  professed  himself  to 
.  be,  a  protestant,  at  anv  time  betore  such  celebration  of  marriage;  or  between 
two  protestants;  if  celebrated  b^  a  i>opish  priest,  shall  be,  and  is  hereby  declared, 
absolutely  null  and  vdd  to  all  intents  and  purposes,  without  any  process,  judg- 
ment, or  sentence  of  law,  whatsoever.'*  Ko  exhibit  was  annexed  to,  or  witness 
examined  upon  this  article— the  act  in  question  being,  expressly  so  pleaded,  a 
public  act,  and  as  such  to  be  known  and  taken  notice  oif  by  all  judges  and  Courts 
•of  judicature. 
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It  thus  appears,  by  his  own  plea,  that  Burke  was  a  native  of  Tip- 
peraiy,  not  far  from  Cashel;  and  that  he  had  been  resident  in  Dublin 
for  some  years  prior  to  June,  1815.  And  it  appears,  by  the  evidence 
of  a  witness,  named  Willis,  that  he  had  occupied,  and  carried  on  busi- 
ness as  a  spirit  dealer,  in  a  house  situate  in  North  King  street,  Dublin, 
from  the  month  of  March,  1814,  to  that  of  September,  1815,  including 
the  twelve  months  immediately  preceding  his  marriage;  during  which, 
it  is  pleaded  in  particular,  that  he,  Burke,  was,  and  professed  himself  to 
be,  a  protestant  Willis  is  confident  as  to  dates;  having  purchased  of 
Burke  the  remainder  of  his  term  in  the  house  in  North  King  street,  on 
his  quitting  it,  in  September,  1815. 

Being  so  resident  in  North  King  Street,  it  appears,  that  Burke  be- 
came acquainted  with  his  then  future  wife,  Mary  Butler,  on  occasions 
of  her  accompanying  her  father  from  Cashel,  where  he  resided,  to  Dub- 
lin. Butler,  the  father,  who  was  a  leather  merchant,  often  went  from 
Cashel  to  Dublin,  on  business;  and  sometimes,  at  least,  lodged  with 
Burke,  in  North  King  street,  during  his  stay  in  Dublin.  After  a  short 
courtship,  Burke  proceeds  to  Cashel,  the  residence  of  the  wife's  father, 
in  order  to  be  married  there,  at  Cashel;  taking  with  him  a  certificate 
from  his  parish  priest,  in  Dublin,  as  to  the  fact  of  his  being  a  catholic — 
this,  it  seems,  being  always  required  of  a  non-parishioner,  before  a  Ro- 
man catholic  priest  will  venture  to  celebrate  the  marriage  of  a  non-pa- 
rishioner €L8  a  Roman  catholic,  and  according  to  catholic  rites.  The 
witness,  Ryan,  (a  sister  of  Mary  Butler)  positively  deposes  to  having 
seen,  and  read,  such  certificate,  the  evening  before  the  marriage;  as  also 
to  its  actual  production  by  Burke  to  the  officiating  priest,  at  the  time  of 
the  wedding.  Indeed,  the  penalty  to  which  every  catholic  priest  is 
liable  for  celebrating  a  marriage  between  a  catholic  and  a  protestant,  (a) 
creates  a  strong  presumption  that  such,  the  usual,  precaution  was  taken 
in  the  instance  in  question,  independent  of  the  positive  proof  of  that  fact 
furnished  by  Ryan's  testimony.  And  I  must  also  presume,  that  the 
priest  who  granted  the  certificate  was  satisfied  as  to  Burke  being  a  pa- 
pist— ^a  matter,  this,  with  respect  to  which  he  could  not  well  be  mistaken; 
as  Burke  had  been,  for  the  preceding  twelve  months,  residing  in  one  and 
the  same  house  in  his  parish,  that  in  North  King  street 

At  Cashel  then,  in  ^e  house  of  the  wife's  father,  Burke  and  the  first 
wife,  Mary  Butler,  were  married  according  to  the  rites  and  ceremonies 
of  the  Roman  catholic  church,  by  Dr.  Wright,  the  then  parish  priest  of 
Cashel,  but  who  is  since  dead:  the  marriage  is  deposed  to  by  two  wit- 
nesses actually  then,  and  there,  present;  and  it  clearly  was  a  valid  mar- 
riage, both  parties  heXng  papists. 

As  to  the  wife,  this  admits  of  no  question — and  it  should  seem  to  ad- 
mit of  as  little  with  respect  to  the  husband,  even  upon  the  facts  in  Evi- 
dence already  stated.  Added  to  which,  every  circumstance  of  the  case 
is  strongly  corroborative  of  the  fact  of  Burke  beins  of  the  catholic  per- 
suasion. His  whole  family,  with  the  exception  of  an  elder  brother,  are 
proved  to  have  been  papists — a  brother,  Edmund  Burke,  a  papist,  was 
present  at  the  marriage.  The  wife's  family  were  all  papists:  nor  of 
course  would  they  have  consented  to  the  marriage  at  all,  or  at  least  not 
to  its  celebration  in  that  form,  had  they  entertained  any  suspicion  that 
Burke  was  a  protestant     But  the  father,  in  the  course  of  his  visits  to 

(a)  Namely,  transportation;  and  a  pecuniary  forfeiture—that  of  500/. 
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Dublin  already  stated,  must  have  known  the  fact  to  be  so:  if^  as  pleaded, 
he,  Burke^  at  all  times,  professed  himself  to  be  a  protestant;  and  attend- 
ed divine  service  in  the  churches,  and  conformed  to  the  rites  and  ordi- 
nances, of  the  protestant  establishment 

But  the  fact  so  constructively,  prima  facie,  proved,  is  not  left  to  rest 
either  on  the  proofs  already  stated,  or  upon  mere  inference  from  the 
circumstances  to  which  I  have  just  adverted.  Several  witnesses  have 
been  examined  on  the  libel,  who  not  merely  depose  to  tJmr  belief,  and 
to  the  general  reputation  of  Burke  being  a  papist;  but  who  speak  to 
other  facts,  utterly  inconsistent  with  the  case  now  set  up  of  his  being, 
in  truth,  a  protestant  They  depose  to  his  attending  mass — not  indeed 
very  frequently,  but  still,  to  his  attending  mass — ^both  at  Carlow  and 
Dublin,  up  to  the  period  of  his  marriage  in  1815.  The  witness,  Kehoe, 
who  had  been  his  fellow  apprentice  at  Carlow,  and  renewed  his  ac- 
quaintance with  him  at  Dublin,  speaks  to  this;  and  to  his  demeaning 
himself  in  all  respects,  as  a  worshipper,  at  mass,  sprinkling  himself 
with  holy  water  on  entering  the  place  where  it  was  celebrated,  -and  so 
on.  The  witness,  Mr.  Henry,  a  Roman  catholic  priest,  deposes  to  the 
following  fact  He  says,  that  Burke  had,  at  one  time,  lodging  in  his 
house  in  North  King  street,  a  Roman  catholic  clerg3rman,  named 
M'Quirk;  who  being  very  ill,  he,  the  deponent,  as  the  Roman  catholic 
curate  of  the  parish,  was  requested  by  Burke  to  go  and  read  prayers  to 
Mr.  M^Quirk,  in  the  ordinary  way  of  chapel  service — ^Burke  adding, 
that  if  the  deponent  would  attend,  he  would,  himself,  assist  in  the  re- 
sponsive part  of  the  service,  and  get  the  two  lights,  and  wine,  and  other 
things  ready;  which,  he  said,  he  knew  how  to  do  very  well,  as  he  him- 
self was  of  the  same  persuasion.  The  witness  goes  on  to  say,  .that  he 
attended  accordingly,  but  declined  performing  the  service,  as  he  found 
Mr.  M^Quirk  in  too  flighty  a  state  of  mind  to  attend  to  it  Burke,  how- 
ever, he  adds,  was  very  urgent  with  him  to  proceed,  notwithstanding; 
as  considering  the  prayers  in  the  service  for  the  sick  effectual  to  drive 
away  fairies,  and  evil  spirits;  <^  a  notion,"  says  the  witness,  '<  which 
none  but  very  weak  and  superstitious  catholics  entertain. ''  Accordingly, 
<^it  being  a  maxim  with  him,"  he  says,  <^  to  discourage  such  notions," 
he  refused  to  perform  the  service.  From  this,  as  well  as  from  other 
circumstances,  and  from  the  result  of  his  inquiries  at  the  time  of  Burke's 
first  coming  into  the  parish  as  to  his  religious  persuasion,  this  witness 
concludes,  by  expressing  his  firm  conviction,  and  belief,  that  ^^what 
religion  he,  Burke,  had,  during  his  residence  in  North  King  street,  in 
1814  and  1815,  was,  without  any  manner  of  doubt,  that  of  Sie  Roman 
catholic  church." 

After  this  marriage  with  Mary  Butler,' in  1815,  Burke,  accompanied 
by  his  wife,  went  to  Dublin;  where,  and  at  Clonmell,  and  other  places 
in  Ireland,  they  continued  to  live  and  cohabit  together  as  husband  and 
wife,  till  about  the  year  1817;  he,  Burke,  still  being  all  this  time,  or 
professing  himself,  a  catholic.  This  is  proved  by  a  variety  of  circum- 
stances. For  instance,  they  had  two  children,  daughters,  Honora  and 
Johanna;  each  of  whom  was  baptised  by  a  catholic  priest,  after  the 
catholic  form;  on  one,  at  least,  of  such  occasions,  Burke  being  actoally 
present  In  1817  or  1818,  Burke  having,  as  some  of  the  witnesses  ex- 
press it,  become  ^<  unfortunate  in  business,"  left  Ireland,  and  came  to 
this  country,  accompanied  by  his  wife  and  children,  or  one  of  them,  Jo- 
hanna.    Of  his  history  in  this  country  prior  to  his  courtship  of  Mite 
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Bruce^  all  that  appears  in  the  evidence  is,  that  in  1819,  he  pi^ocured  Che 
admission  of  Mary  Butler  (or  Burke)  and  a  sick  child,  the  daughter, 
Johanna,  into  Pancras  workhouse;  where  the  mother  and  child  ^main* 
ed  from  the  22nd  of  September  in  that  year,  till  the  25th,  when  the 
child  died;  immediately  upon  which  the  mother  quitted  the  worl^house. 
Of  the  mother  (the  first  wife)  nothing  more  appears  in  the  evidence, 
than  that  she  was  living  at  the  time  of  the  second  marriage.  The  wit- 
ness, Lee,  proves  that  she  was  actually  present  in  Court,  at  the  Old  Bai- 
ley, during  the  defendant's  trial  for  bigamy,  in  1822 — where,  as  already 
said,  he  was  convicted,  and  sentenced  to  transportation  for  seven  years. 
So  far,  then,  the  marriage  with  Butler  should  clearly  seexn  to  have  been 
a  valid  marriage. 

In  the  year  1820,  however,  notwithstanding  the  premises,  Burke,  the 
defendant,  pays  his  addresses  in  the  way  of  marriage,  to  Miss  Brucoy 
the  complainant;  representing  himself  as  a  bachelor:  and,  after  a  cor«- 
respondence  of  some  length,  clandestine  in  every  part  of  it,  and  in  de^ 
fiance  of  the  express  prohibition  of  the  lady's  father,  on  its  coming  to 
his  knowledge,  a  marriage  de  factOy  by  license,  of  the  parties,  is  had  at 
Islington  church,  on  the  4th  of  December,  1820.  In  the  spring  of  1822> 
Mr.  Bruce,  the  father,  having  learnt  that  Burke  was  a  married  man  at 
that  time,  procured,  in  the  first  instance,  his  trial  and  conviction  fp^ 
bigamy;  and,  subsequently,  the  institution  of  the  present  sui^  in  ord^f 
to  obtain  a  sentence  declaratory  of  the  nullity  of  the  marriage  de  factOf 
so  had,  in  December,  1820,  between  the  defendant,  and  his  (Bruce's) 
daughter,  the  complainant  in  this  cause. 

In  the  history  of  the  trial  for  bigamy,  I  observe,  that  the  bill  wa9 
found  by  the  grand  jury,  in  May,  1822,  but  that  the  trial  itself  was  not 
had  till  the  following  July.  Burke,  therefore,  had  full  time,  as  he  had 
every  inducement,  to  set  up,  at  that  time,  the  invalidity  of  the  first 
marriage,  by  the  case  now  sought  to  be  made  in  this  Court;  on  proof  of 
which,  to  a  jury,  he  would,  most  unquestionably,  have  been  acquitted. 
Notwithstanding  however,  he  is  convicted;  either  not  having  set  up,  ot 
having  failed  to  sustain,  the  case  now  sought  to  be  made,  on  the  occa«- 
sion  of  his  trial  for  bigamy.  It  was  still,  however,  open  to  him,  isi 
spite  of  that  conviction,  to  plead  and  prove  in  this  Court  the  invalidity 
of  the  first  marriage,  in  bar  of  the  sentence  now  prayed.  In  order  to 
this  he  has,  here^  at  least,  regularly  put  in  issue  Uie  fact  of  his  having 
been  a  protestant  at  the  time  of  his  first  marriage  in  June,  1815;  and, 
by  proving  it,  he  will  clearly  entitle  himself  to  a  sentence  of  dismissal. 
The  matter  so  pleaded,  if  it  be,  is  surely  not  even  difficult  of  proof. 
For  instance,  confining  it  to  the  last,  and  most  material  period  of  time, 
the  twelve  months  immediately  preceding  the  marriage — Burke,  during 
all  that  time,  was  stationary  in  North  King  street  If  a  protestant, 
during  all  that  time,  frequenting  divine  service  in  the  churches,  and 
conforming  himself  to  the  ordinances  of  the  protestant  establishment, 
could  that,  in  such  a  place  as  Dublin,  have  escaped  the  knowledge  of  his 
neighbours,  friends  and  acquaintance?  It  must  have  been  matter  of 
pretty  general  notoriety;  and  easy  of  proof,  in  the  same  proportion.  At 
the  same  time,  the  burden  of  proof  as  to  this  particular  fact  clearly  rests 
upon  him,  on  every  consideration.  The  fact  of  his  having  been  a  pro> 
testant,  against  his  own  professions,  at  lea^t,  on  the  occasion  of  his  first 
marriage— contrary  to  all  probabilities,  and  to  the  understanding  at  that 
time,  of  all  parties,  and  privies,  to  the  marriage;  and  contrary  to  much^ 
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at  leasti  of  his  own  conduct,  as  well  prior,  as  subsequent,  to  the  mar- 
riage—Ae  must  prove,  and  by  evidence  most  satisfactory,  to  bar  the  sen- 
tence prayed  by  the  present  complainant  And  this,  the  rather,  as  the 
conduct  of  this  person  to  one  of  these  two  females,  (the  only  question 
being  to  which  of  the  two)  is  infamous,  upon  his  own  showing.  Either 
to  Butler,  as  inveigling  her  into  a  sham  marriage  by  passing  himself  off 
to  her,  and  her  family,  as  a  papist,  whilst  in  truth  he  was  a  protestant; 
or  to  Bruce,  as  practising  on  her  the  equally  or  still  more  infamous  arti- 
fice, (to  accomplish  the  same  object)  of  representing  himself  to  her,  and 
her  family,  and  connexions,  as  a  bachelor,  free  from  matrimonial  en- 
gagements, whilst,  in  truth,  he  was  under  such  engagements,  and  a  mar- 
ried man. 

Of  the  evidence  actually  adduced  by  Burke  of  his  being  a  protestant 
at  the  time  of  his  first  marriage,  it  may  be  sufficient  to  say,  that  it  fails 
to  sustain  that  alleged  fact,  in  every  particular.  Three  witnesses  have 
been  examined  on  the  defensive  allegation.  The  two  first  of  these,  in- 
deed, depose  pretty  confidently,  in  general  terms,  to  the  fact,  that  Burke, 
at  all  times,  according  to  their  impression  and  belief,  was  a  protestant— 
but  their  grounds  of  inference,  their  assigned  reasons  for  that  impres- 
sion and  belief,  are,  most  of  them,  extremely  vague,  and  unsatisfactory: 
nor  do  the  witnesses,  as  to  the  few  of  a  contrary  description,  depose  in 
terms  to  which  the  Court  can  attach  much,  or  any,  credit,  contrasting 
them  with  the  much  more  probable  evidence  to  a  contrary  fact,  given  by 
the  much  more  credible  witnesses  on  the  libel.  Dwyer,  for  instance, 
the  first  of  the  two,  who  represents  himself  as  a  native  of  the  same  dis- 
trict in  Ireland,  and  connected  by  marriage,  with  the  defendant,  after 
saying  that  he  knows  nothing  of  his  birth,  baptism,  or  education,  (of 
which  by  the  way  being  as  pleaded,  there  is  nothing  in  the  shape  of 
proof,)  but  merely  that  he  ^<  always  understood  that  he  was  bred  up  a 
protestant j^^  goes  on  to  depose,  that  he  lived  with  the  defendant,  in 
North  King  street,  for  nine  or -ten  weeks,  as  a  sort  of  assistant  in  his 
business,  (till  he  could  procure  some  better  situation,  which  he  was  on 
the  look-out  for,  as  a  clerk  or  accountant,)  in  the  winter  of  1814.  During 
that  period,  he  says,  "  Burke,  the  defendant,  by  his  conversation  and 
habits,  always  led  him,  the  deponent,  to  suppose,  that  he  was  a  protes- 
tant Deponent  could  not  think  otherwise  of  him.  He  used,  regularly, 
every  Sunday,  at  least  once  a  day,  to  go  to  church,  the  regular  English 
church  in  Dublin,  either  to  Christ  church,  or  St  Patrick's  church:  never 
to  chapel  or  mass.  Besides  this,  he  used  often  to  be  talking  to  deponent 
about  his  principles,  deponent  being  a  catholic.  He  used  to  give  him 
books  to  read  on  controversy,  and  try  io  persuade  him  to  turn  protestant, 
and  to  read  the  New  Testament;  and,  several  times,  he  prevailed  on  the 
deponent  to  accompany  him  to  church.''  Does  all  this  appear  credible 
in  contrast  with  what  is  deposed  to  of  this  same  Burke,  at  the  same  pe- 
riod, by  the  witnesses  on  the  libel  ?  The  witness,  Dwyer,  I  should 
say,  is  a  journeyman  painter,  in  this  metropolis — as  his  fellow  witness, 
Egan,  whose  evidence  is  of  the  same  general  complexion,  is  a  common 
day  labourer.  Mr.  Armstrong  indeed,  the  third,  is  a  fully  credible, 
witness;  but  his  evidence  amounts  to  little  or  nothing.  He,  like  the 
others,  speaks  to  his  belief  that  Burke  was  a  protestant;  but  it  seems  to 
be  a  belief  taken  up  upon  slight  grounds — the  principal  being,  his  hav- 
ing once  seen  him  at  Christ  church,  in  Dublin.  He  says,  too,  that 
Burke,  being  a  posthumous  child,  the  chief  charge  of  him,  of  course. 
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fell  upon  his  eldest  brother,  Thomas,  a  protestant,  and  subsequently,  a 
clergjonan  of  the  established  church;  from  which  circumstances  he  infers, 
that  Burke  was  educated  in  protestant  principles.  But  that  he  really 
was  so;  or  that  he  eyer  professed  himself  a  protestant;  or  evinced  his  ad- 
herence to  protestant  principles  by  any  act  of  outward  conformity,  as  by 
constant  attendance  at  churches,  of  the  protestant  establishment,  as  pleaded, 
or  any  thing  of  that  sort,  he,  the  witness,  disclaims,  in  terms,  any  know- 
ledge whatever. 

Upon  the  whole  evidence,  of  which  the  above  is  a  summary,  I  have 
no  hesitation  in  saying,  that  the  defence  set  up  is  not  made  out  in  proof 
—but  that  the  defendant's  first  marriage  was  a  valid  and  subsisting  mar- 
riage, at  the  time  of  his  marriage,  de  facto,  with  the  present  complainant: 
and,  consequently,  that  she  is  entitled  to  a  sentence  declaring,  and  pro- 
nouncing, that  marriage  null  and  void. 


ATKINSON  V.  ATKINSON.— p.  484. 


(On  the  Admission  of  an  exceptive  Mkgation.) 

An  allegation  exceptive  to  the  testimony  of  a  witness,  to  be  admisnble,  must 
plead  matter'not  pleadable  before  publication :  and  it  must  be  such  as,  if  proved, 
will  materially  discredit  the  witness.  It  must  be  pleaded,  too,  with  all  pos- 
sible specification  as  to  times,  places,  persons,  and  so  on. 

Where  a  witness  is  designed  (a  fortiori  vouched)  bv  the  one  party,  to  precise 
facts,  it  is  open  to  the  other  to  plead,  6(?/bre  ^publication,  declarations  of  the 
witness  contrary  to  those  facts :  which  if  he  does  not,  he  shall  not  plead  them, 
after  publication,  in  exception  to  the  testimony  of  the  witness :  unless  they  are 
Tioviter  fireventa,  &c  L  e,  come  to  his  knowledge  since  publication. 

This  was  a  cause  of  divorce,  or  separation  a  mensa  et  thoro,  by  rea- 
son of  cruelty  and  adultery,  promoted  by  the  wife  against  the  husband, 
as  stated  in  the  case  next  but  one  preceding.  The  present  question  arose 
upon  the  admission  of  an  allegation,  exceptive  to  the  testimony  of  a  wit- 
ness examined  upon  the  libel. 

Judgment. 

Sir  John  Nichoi*l. 

The  principles,  applicable  to  pleas  of  this  description,  are  sufficiently 
familiar,  to  admit  of  their  being  referred  to,  without  the  formality  of  any 
previous  detail  of  them.  As  with  reference,  then,  to  those  principles, 
it  appears  to  me  that  the  present  allegation  is,  altogether,  inadmissible. 

The  witness  whose  testimony  is  excepted  to,  is  a  young  woman,  named 
Harriet  Hobbs.  She,  it  seems,  has  deposed,  on  the  IsSi  and  16th  arti- 
cles of  the  libel,  as  follows — On  the  15th  that  **from  what  she,  the  wit- 
ness, saw  on  those  occasions"  (thereby  meaning  the  occasions  specially 
referred  to  by  her  in  her  deposition  on  the  said  article)  "  she  has  no  doubt 
but  that  Mr.  Atkinson  (the  defendant)  and  Ann  Rolls'*  (a  party  with 
whom  the  said  defendant  is  charged  to  have  committed  adultery  in  the 
libel)  **  upon  many  other  occasions  of  their  being  alone  together  in  the 
house  of  the  latter,  as  deposed,  had  the  carnal  use  and  knowledge  of  each 
other's  bodies,"  &c. — And  on  the  16th,  that  "  she,  the  deponent,  has 
no  doubt,  but  verily  believes,  that  Mr.  Atkinson,  and  Mrs.  Rolls,  upon 


388  Atkinson  v*  Atkinson.  T.  T.  1825. 

the  occasion  iuil  deposed  of"  (thereby  meaning  upon  an  occasion  spe- 
cially referred  to  in  her  examination  upon  the  said  article)  ^<  had  also  the 
carnal  use  and  knowledge  of  each  other's  bodies/'  as  above.  The  al- 
hged  contradiction  is,  that  "  she  the  said  Harriet  Hobbs,  hath,  in  the 
presence  of  divers  credible  witnesses,  both  shortly  before,  and  shortly 
after,  her  said  examination  in  this  cause,  admitted,  and  confessed,  that 
she  yerily  believed  that  they,  the  said  Thomas  Atkinson,  and  Ann  Rolls, 
never  had  the  carnal  use,  and  knowledge,  of  each  other's  bodies,"  and, 
that  she  hath  also,  since  her  examination,  in  conversation  with  some  of 
her  friends  and  acquaintance,  stated,  that  "  she  verily  believed  no  such 
adulterous  intercourse  had  taken  place — that  it  could  not,  as  she  verily 
believed,  have  taken  place,  without  her  knowing  of  or  seeing  it;  and  that 
she  never  had  seen,  or  known  of,  any  thing  improper,  passing  between 
the  said  parties." 

Such,  in  substance,  is  the  first  article  of  this  allegation — it  is,  in  a 
word,  tliat  the  witness  having  deposed  on  the  15th  and  16th  articles  of 
the  libel,  to  her  belief  ihzi  adultery  w<zs  committed  between  the  parties 
articulate;  has  made  verbal  declarations,  out  of  Court,  to  her  belief  Xhsi 
it  was  not. 

Now  it  seems  to  me,  that  to  the  admission  of  this  article  of  the  alle- 
gation, there  is  an  objection  almost  fatal  in  itself,  in  liminey-^t  pleads 
matter  which  might,  and  which  therefore  should,  have  been  pleaded, 
before  publication.  The  15th  and  16th  articles  of  the  libel,  each  con- 
clude with  averring  that  adultery  was  committed  between  the  parties 
articulate,  on  certain  occasions  therein,  severally,  specified.  And  the 
witness  designed,  and  almost  vouched,  to  those  articles  was  Harriet 
Hobbs.  Now  if  Hobbs,  at  any  time  before  publication,  had  asserted  her 
disbelief  that  adultery  was  committed  between  the  parties  on  the  occa- 
sions articulate,  might  not  this  have  been  pleaded  before  publication? 
What  inference  is  justly  deducible  from  such  a  fact — I  mean,  how  far  it 
impeaches  the  witness's  credit ^  supposing  it  to  be — is  another  thing:  but 
it  was  clearly  open  to  tlie  party  to  have  pleaded  the  fact  itself,  if  he  had 
deemed  it  a  material  fact,  before  publication;  so  that  its  being  pleaded 
at  the  present  time,  after  publication,  is  improper,  and,  strictly,  inad- 
missible. Where  a  witness  has  been  designed  to  particular  parts  of  a 
plea,  it  is  always  open  to  the  other  party  to  plead,  &^/bre  publication,  de- 
clarations on  his  part,  contrary  to  the  facts  and  averments  contained  in 
those  particular  parts  of  the  plea.  Is  the  party  to  lay  by  till  he  has  seen 
the  witness's  deposition,  and  then,  if  convenient ^  to  plead  them?  Cer- 
tainly not  For  instance,  in  the  case  of  a  subscribed  witness  to  a  will, 
examined  on  a  condidit.  Is  the  party  opposing  the  will  to  wait  till  pub- 
lication of  the  evidence  has  passed,  and  then  to  plead,  that  the  witness 
has  said^  he  **  never  attested  the  will,"  or  as  the  case  may  be,  in  the 
shape  of  an  exception  to  his  testimony?  I  think  that  such  declarations 
should  have  been  pleaded,  before  publication — unless  indeed  they  had 
^*  noviter  preventa^^  newly  come  to  the  knowledge  of  the  party  plead- 
ing them,  so  averred,  and  so  proved.  Here  there  is  no  averment  even, 
that  these  declarations  of  Hobbs  have  come  to  the  knowledire  of  Mr. 
Atkinson,  since  the  evidence  has  been  published  in  the  cause. 

But  there  are  other  objections  strongly  applicable  to  the  admission  of 
this  article.  In  excepting  to  the  credit  of  a  witness  from  what  arises  out 
of  his  deposition,  it  has  been  always  held,  that  you  must  show  him  to 
have  sworn  falsely y  and  corruptly.  Would  it  be  matter  of  just  infer- 
ence, that  the  witness  has  sworn  falsely  and  corruptly y  in  this  instance. 
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should  the  allegation,  this  part  of  it,  be  admitted,  and  proved?  It  as- 
signs a  contradiction  which  does  not  involve  any  material  impeachment 
of  the  witness's  credit,  in  my  view  of  it  What  the  witness  is  said  to 
have  stated,  differently,  at  different  times,  is  not  a  matter  oifact^  but  a 
matter  of  were'tn/erence  or  opinion.  In  her  deposition,  she  has  spoken 
to  her  belief y  that  adultery  was  committed  between  the  parties — at  other 
times  she  has  spoken  to  her  &e/£^  (assuming  this,  for  argument's  sake) 
that  it  was  not.  But  the  witness  may  have  entertained  different  im- 
pressions at  different  times — so  that  little  derogatory  to  her  credit  would 
result  from  this  part  of  the  allegation  being  proved.  The  assigned  con- 
tradiction is  not  one  of  that  positive,  and  precise,  nature  alone  sufficient 
to  discredit  a  witness.  For  instance — suppose  that  an  interrogatory  had 
been  addressed  to  Hobbs  to  this  effect  Have  you  never  stated  so  and 
so  [namely,  your  beliefs  that  the  defendant  never  committed  adultery 
with  Mrs.  Rolls]  either  generally y  or,  a  fortiori^  specifically;  that  is, 
have  you  never  so  stated  to  such,  or  such,  persons,  and  so  on?  Why, 
the  witness  might  then,  not  improbably,  have  admitted  that  she  had  so 
saidj  and  might  have  accounted  for  her  having  deposed  differently;  as 
for  instance,  by  averring  that  she  had  altered  her  opinion  as  to  the  con- 
duct of  the  parties:  or  that  what  she  had  said  on  that  subject  was  not 
meant  serumsly;  and  that  her  real  opinion  and  belief  was  only  expressed 
when  she  was  put  upon  her  oath.  Had  she  denied  it,  however,  the  as- 
signed contradiction,  as  being  positive  and  precise,  might  have  been 
pleadable.  But  no  such  interrogatory  was  administered  to  her — and  the 
discrepancy,  as  pleaded,  being,  accordingly,  not  one  of  a  nature  to  affect 
her  credit,  materially ^  if  proved,  it  ought  not,  I  think,  to  be  pleaded, 
were  it  upon  this  ground  only.  This  witness's  belief,  either  way, 
I  may  add,  is  obviously,  itself,  quite  unimportant  in  the  cause.  Her 
beli^y  either  way  (she  too,  a  mere  girl)  is  no  proof  that  adultery  was,  or 
that  it  was  not,  committed  between  the  parties  articulate.  To  what  in- 
ference as  to  this,  either  way,  is  the  Court  led  by  ihe  facts,  and  circum^ 
stances,  to  which  she  has  deposed?  They  constitute  the  material  part, 
the  only  material  part,  of  her  evidence.  The  Court  can  draw  from  ^ese 
its  own  inference;  in  doing  which  it  is  likely  to  derive  little  aid  from  the 
belief,  either  way,  of  (especially  such)  a  witness. 

Lastly,  the  allegation,  this  part  of  it,  is  destitute  of  all  that  specifica- 
tion so  absolutely  essential  where  matter  is  pleaded  to  discredit  a  witness, 
after  publication.  It  merely  pleads,  that  the  witness  has  stated  so  and 
so— not  saying  when,  where,  or  to  whom,  in  a  single  instance.  How 
is  this  to  be  counter-pleaded;  or  how  can  interrogatories  be  addressed, 
with  any  effect,  to  the  witnesses  produced  to  prove  such  alleged  decla- 
rations? In  every  view  of  the  case,  it  appears  to  me  that  this  first  arti- 
cle of  the  allegation,  is  one  that  the  Court  is  bound  to  reject 

Nor  has  the  second,  the  only  remaining,  article  of  the  allegation,  in 
part  for  the  same  reasons,  any  better  claim  to  be  admitted,  it  recites 
the  answer  of  the  same  witness,  Hobbs,  (to  the  effect  that  "  she  has  not 
received,  or  been  promised,  nor  does  she  expect  to  receive,  any  reward, 
present,  gratuity,  or  satisfaction,  for  giving  evidence  in  this  cause,") 
upon  9l  general  interrogatory  addressed  to  her  on  that  head.  And  it  then 
pleads,  not  that  she  has  been  bribed,  but,  that  she,  Hobbs,  since  her  ex- 
amination, has  admitted,  and  confessed,  <<that  her  father  did  receive 
money  from  Mr.  Weddell,  the  solicitor  of  Mrs.  Atkinson,  for  her  use, 
and  in  order  to  supply  her  with  clothes — that  her  mother  had  actually 
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purchased  clothes  for  her  with  such  money;  and  thai  Mrs.  Atkinson  had 
furnished  it''  Now  these  again  are  facts,  namely,  that  the  witness  had 
been  bribed,  or  at  least  had  been  tampered  with,  which,  unless  they  are 
noviter  preventa  to  the  knowledge  of  the  other  party,  which  they  are 
not  ayerred  to  be,  should  have  been  pleaded  before  publication — and  here 
^gain,  with  respect  to  these  admissions  and  confessions,  there  is  all  that 
want  of  due  specification  of  times,  places,  and  persons,  already  observed 
upon,  as  with  respect  to  the  alleged  declarations  pleaded  in  the  preceding 
article.  Upon  the  whole,  the  plea  now  tendered,  appears  to  me  to  be 
purely  dilatory;  and  to  be  made  up  of  matter  not  pleadable  in  this  shape, 
and  in  this  stage  of  the  cause.  Consequently,  I  reject  it;  and  assign  the 
cause  itself  to  be  concluded  on  the  next  Court-day. 


PREROGATIVE  COURT  OF  CANTERBURY. 

ALLEN  V.  MANNING.— p.  490. 

A  testator  made  a  will,  to  please  his  wife :  then  a  second  (unknown  to  his  wife) 
to  please  himself:  sometime  after,  he  went  to  his  attorney  and  gave  him  in- 
structions for  a  new,  or  third,  will — telling  him,  at  the  same  time,  that  he  was 
going,  that  day,  to  make  a  codicil  to  (and  so,  in  effect,  to  revive)  the  first, 
terming  it  his  wife's  will ;  but  would  come,  the  next  day,  and  execute  the  third, 
which  he  meant  to  be  his,  will,  expressly  in  order  to  defeat  the  first.  He  re- 
vived the  first  will,  accordingly;  but  died  without  executing  the  third.  The 
Court,  holding  that,  upon  the  evidence,  he  was  only  prevented  from  executing 
this  third  will  by  the  **  act  of  God,"  in  the  true  sense  of  that  phrase,  pronounced 
for  a  draft  vnU  which  had  been  prepared,  in  his  life -time,  from  theinatructiona 
so  given  by  the  testator  as  aforesaid. 

Thomas  Allen,  the  party  deceased  in  this  cause,  died  on  the  16th  of 
December,  1823,  leaving  personal  property  onii/y  to  the  amount  in  va- 
lue of  about  2000/.  At  the  time  of  his  death  he  was  clerk  to  Messrs. 
Whitbread,  and  Co. ,  and  had  been  so  for  nearly  forty  years. 

In  1806,  the  deceased  being  then  a  widower  with  two  children, 
daughters,  intermarried  with  Mary  Huke,  who  survived  him,  being 
party  in  the  cause  as  Mary  Allen,  his  widow  and  relict  She,  at  the 
time  of  her  marriage  with  tibe  deceased,  was  a  widow,  and  was  possessed, 
in  her  own  right,  of  certain  freehold  and  leasehold  property,  and  other 
effects,  producing  together,  an  income  of  about  200/.  per  annum.  The 
whole  of  such  property  previous  to  the  marriage  was  settled  on  her,  for 
life;  and  afterwards,  as  she,  by  deed  or  will,  should  appoint  The  de- 
ceased had  issue  by  this  marriage  two  children,  a  son,  and  a  daughter, 
both  minors,  at  the  time  of  his  death.  His  daughters  by  the  first  wife, 
were  both  married  in  his  lifetime — Ann,  the  elder,  (party  in  the  cause) 
to  Thomas  Manning,  in  ISOQ'— and  Frances,  the  younger,  to  William 
Garnham,  in  1822. 

In  the  months  of  February  and  March,  1821,  the  deceased  made  a 
will,  with  two  codicils,  whereby  he  bequeathed  tJie  bulk  of  his  proper- 
ty to  his  then  wife,  for  her  life;  and  the  whole,  after  her  death,  to  his 
four  children,  in  equal  jproportions.  This  will  and  codicils,  together 
with  a  third  codicil,  (of  which  in  the  sequel)  were  propounded  by  the 
widow.   It  appeared  in  evidence  that  they  were  prepared  by  a  solicitor^ 
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Mr.  Earnshaw,  whom  the  deceased  was  in  the  habit  of  employing,  from 
his  own  instructions:  and  they  were  formally  executed,  and  attested. 
It  was  expressly  pleaded,  on  the  part  of  Mrs.  Manning,  that  the  de- 
ceased was  prevailed  upon  to  execute  the  said  will,  only  by  the  undue 
influence  and  importunity  of  his  wife,  the  other  party  in  the  cause;  and 
that  the  same  was  contrary  to  his  real  wishes  and  inclinations.  But  of 
such  express  allegation  there  was  no  proof;  with  the  exception  of  the 
evidence  to  certain  declarations  to  that  effect  made  by  the  deceased  him- 
self, on  two  subsequent  occasions,  that  will  presently  be  stated. 

In  the  month  of  June,  1822,  the  deceased  executed  another  will, 
which  had  been  prepared  for  him  by  a  Mr.  Hull,  a  solicitor  in  his  neigh- 
bourhood, but  not  the  solicitor  regularly  employed  by  the  deceased, 
from  instructions  given  by  him,  the  deceased,  to  Hull  in  the  month  pre- 
ceding.    The  deceased,  it  was  pleaded  and  proved  by  the  testimony  of 
Hull,  both  on  occasion  of  his  giving  instructions  for,  and  on  that  of  his 
executing,  the  said  will,  spoke  in  strong  terms  of  the  injustice  of  which, 
CLS  he  saidy  he  had  been  guilty  towards  his  two  elder  children  by  the 
will  and  codicils  of  February  and  March,  1821, — alluding  to  the  pro- 
perty settled  upon  his  then  wife  and,  as  he  expressed  it,  upon  her  chil- 
dren; who  consequently,  would  be  better  provided  for  than  his  other 
children,  in  the  event  of  that  will  remaining  operative.     On  both  such 
occasions  the  deceased  added  "  It,"  meaning  the  will  of  February,  1821, 
**ife  my   wife's   will,  and  not  mine.'^      Accordingly,  by  the  will  of 
June,  1822,  the  bulk  of  his  property  after  his  wife's  death  was  given 
by  the  deceased  to  his  two  elder  children,  in  equal  proportions,  and  a 
legacy  only  of  200/.  each  to  the  two  younger,  the  children  of  the  sub- 
sisting marriage.   This  last  will  was  left  with  Mr.  Hull,  to  be  delivered 
to  his  executors  after  his  death — the  deceased  assigning  as  a  reason  for 
this,  that  "it  would  occasion  words  if  he  took  it  home,"  and  that  "  he 
did  not  wish  his  wife  to  know  of  it " 

On  the  10th  of  December,  1823,  the  testator  called  upon  Mr.  Hull, 
and  told  him  in  the  presence  of  his  clerk,  a  person  named  Dury,  that  he 
wished  to  make  a  new  will;  and  desired  Uiat  his  will  of  June,  1822, 
should  be  read  over  to  him.  This  being,  accordingly,  done,  the  testa- 
'tor  proceeded  to  give  instructions  for  a  new  will.  Such  instructions, 
as  taken  from  the  deceased  by  Dury,  purported  to  be  expressed  in  a 
paper  writing,  indorsed  "Instructions  for  altering  Mr.  Allen's  will," 
written  by  l5ury;  and  in  certain  alterations  noted  in  pencil,  also  by 
Dury,  on  the  margin  of  the  former  will.  The  general  purport  of  the 
proposed  will,  for  which  instructions  were  so  taken,  was  to  be  as  fol- 
lows. After  the  death  of  the  testator's  wife,  his  property  was  to  be  di- 
vided into  thirds — a  third  was  to  be  given  to  each  of  his  two  elder  chil- 
dren; and  the  remaining  third,  in  equal  division,  to  the  two  younger. 
At  the  same  time  the  testator  directed  (so  positively  deposed  by  Hull 
and  Dury,  and  so  purported  to  be  contained  in  the  instructions)  that  a 
note  of  hand  for  200/.  of  his  son-in-law  Manning,  which  the  deceased 
held  as  a  security  for  money  lent  him  to  that  amount,  should  be  can- 
celled; and  that  a  further  sum  of  100/.  also  lent  or  advanced  to  Man- 
ning, by  the  deceased,  but  for  which  he  had  no  security,  should  be  re- 
tained by  him.  Manning,  over  and  above  a  clear  third  of  the  residue,  so 
proposed  to  have  been  given  him  by  the  will(a).     The  instructions  so 

(a)  The  *'  instructions*'  only  fiurported  to  express  this,  9ub  modo,  being  in 
these  words. 
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taken^  as  above,  when  completed,  were  read  over  to  the  deceasedi  who 
approved  of  them,  and  directed  that  a  will  sh6uld  be  drawn  out  con- 
formable thereto,  in  order  that  he,  the  deceased,  might  execute  the 
same,  on  the  following  day,  at  Hull's  office,  by  way  of  concealing  all 
knowledge  of  the  transaction  from  his  wife.  The  deceased,  at  the  same 
time,  said  "  I  am  going  to  execute  another  will  at  home,  to  day,  pre- 
pared by  Mr.  Earnshaw;  but  it  will  not  be  my  will — it  is  not  just,  it  is 
not  right,  but  I  will  do  it  to  preserve  peace  at  home.  I  will  come  to- 
morrow and  sign  this  will  which  will  overturn  the  will  that  I  am  going 
to  sign  to  day  at  home."  These  declarations  of  the  deceased  were  posi- 
tively deposed  to  by  Hull  and  Dury. 

On  the  11th  of  December  the  deceased  executed,  at  his  own  house,  a 
codicil  to  his  will  of  February,  1821.  Such  codicil  was,  unquestiona- 
bly, the  instrument  referred  to  by  the  deceased,  as  a  will^  in  his  decla- 
rations to  Hull  and  Dury:  it  was  to  have  been  executed  on  the  10th, 
and  its  execution  was  merely  deferred  till  the  11th,  by  reason  of  a  press 
of  business  in  the  attorney's  office,  which  prevented  its  being  completed, 
as  originally  proposed,  on  the  first  of  those  two  days.  It  was  prepared 
by  Mr.  Earnshaw,  from  instructions  which  the  deceased  had,  himself^ 
called  at  his  office,  and  given  to  him,  on  the  9th  of  December.  The  sole 
purport  of  that  codicil  was,  to  secure  the  return  to  his  estate  of  the 
SOO/.  which  the  deceased  had  lent,  or  advanced,  to  his  son-in-law, 
Manning.  In  order  to  this,  it  directed  that  the  said  sum  of  300/.  should 
be  taken  and  considered,  as  part  of  the  fourth  share  to  which  Mrs. 
Manning  was  entitled,  in,  and  by,  the  will  of  February,  1821:  and  the 
codicil  in  question  confirmed  the  said  will,  that  of  February,  1821,  and 

Personal  property  to  be  divided  into  three  shares. 

1st  share  to  my  daughter  Manning,  having  had  300A 

2nd,  to  daughter  Garnham. 

3rd,  George  Thomas  Allen,  and  my  daughter  Mary  Allen,  spinster,  now  se- 
venteen, all  payable  at  my  wife's  decease. 

Manning  gave  a  note  of  hand  for  200A  Ist  January,  1823— lOOiL  advanced 
before. 

Executor  to  cancel  the  note  on  payment  of  all  interest. 

Remaining  3rd  to  be  divided  between  George  Thomas  and  Mary  Allen. 

Receipt  of  wife  a  sufficient  discharge. 

Cancel  note. 


Now  it  certainly  might  have  been  a  question  of  construction^  on  the  face  of 
the  instructions  propounded^  whether  the  testator  meant  and  intended  that  his 
son-in-law.  Manning,  should  have  a  third  of  his  property  plua^  or  minuSy  the  sum 
of  300/.  which  he  was  so  indebted  to  him.  And  there  was  much  in  the  evidence 
to  shew,  that,  whatever  benefit  the  testator  meant  and  intended  to  Manning,  it 
was  ahvaya  his  intention  to  make  him  account  to  his  estate  for  this  sum  of  300^ 
which  he  had  so  had  in  advance.  The  Court,  however,  instead  of  pronouncing 
for  the  instructions  propounded,  which  had  been  read  over  to,  and  as  sworn,  ap- 
proved by,  the  deceased,  pronounced  for  the  draft  will,  prepared  by  Hull  from 
those  instructions,  which  the  deceased  had  never  seen;  and  which  only  appeared, 
as  a  scHfit.  in  the  cause,  annexed  to  Mrs.  Manning's  affidavit  of  scripts.  Upon 
the  face  of  the  paper  so  actually  pronounced  for,  there  was  no  such  ambiguity^  it 
being  there  expressed,  clearly  enough,  that  Manning  was  to  have  a  thini,  over 
and  above  the  300A  which  he  was  indebted  to  the  testator;  and  Hull  and  Dury 
positively  deposed  (and  no  doubt,  understood  and  conceived)  that  such  was  the 
deceased's  intention.  It  was  objected  on  the  part  of  the  widow,  that  it  was  not 
competent  to  the  Court,  under  these  circumstances,  to  pronounce  for  a  paper 
which  had  never  been  seen  by  the  deceased-^but  the  Court  over-ruled  thatobjec- 
tioD ;  and  actually  pronounced,  as  said^  for  the  draft  will. 


2  Addam 8^  490.  393 

the  two  former  codicils  in  all  respects.  It  was  pleaded  on  the  part  of 
Mrs.  Manning,  that  this  codicil  was  only  procuml  from  the  deceased, 
as  the  will  had  been,  by  the  undue  influence  and  importunity  of  his 
wife:  but  of  this,  again,  there  was  no  other  proof  than  resulted  from  the 
deceased's  previous  declarations  to  that  effect,  to  Hull,  and  his  clerk, 
Dury. 

6n  the  said  11th  of  December,  the  deceased,  who  had  long  been  afflict- 
ed (with  cough  and  asthma,  feeling  himself  worse,  sent  for  his  apotheca- 
ry; by  whose  advice  he  staid  at  home  on  that  day:  nor  did  the  deceas- 
ed, in  fact,  ever  quit  his  house,  after  the  10th  of  December.  He  died 
in  the  night  of  the  16th.  It  was  pleaded  on  the  part  of  Mrs.  Manning, 
that  he  was  incapable  of  quitting  his  house  after  the  10th,  and,  conse- 
quently, of  fulfilling  his  engagement  with  Mr.  Hull.  On  the  contrary 
it  was  pleaded  by  the  widow,  that  the  deceased,  although  indisposed  on 
the  11th,  and  gradually  getting  worse  till  he  died,  still  was  down  stairs 
each  day;  and  might,  if  he  had  chosen,  have  gone  to  HulPs  office,  sit- 
uate only  200  yards  from  his  own  house,  any  day,  previous  to  the  15th. 
And  Mr.  Gore,  his  apothecary,  deposed  on  this  part  of  the  widow's 
plea,  that  he  had  recommended  the  deceased  to  stay  at  home  on  the 
11th,  merely  as  a  matter  of  precaution,  there  being  no  actual  necessity 
for  his  staying  at  home  on  that  day;  and  he,  the  deponent,  having  fre- 
quently seen  him  out,  and  employed  in  his  ordinary  pursuits,  when  he 
was  worse — that  on  the  12th,  he  was  much  better  than  on  the  11th — 
and  that  his  illness  only  assumed  an  alarming  character,  and  was  only 
considered  by  the  deceased  himself,  and  by  tiios^  about  him,  likely  to 
be  fatal,  on  the  evening  of  the  14th  December. 

The  will  (and  its  three  codicils)  of  February,  1821,  was  propounded 
on  behalf  of  the  widow — and  the  will  of  June,  1822,  in  conjunction 
with  the  pencil  notes  on  its  margin,  and  the  instructions  taken  }vy  Dury^ 
as  above,  on  the  10th  of  December,  1823,  was  propounded  on  behalf 
of  the  daughter,  Mrs.  Manning. 

JUDOMCNT. 

Sir  John  Nicholl, 

The  evidence  taken  upon  the  several  alle^tions  leaves  no  doubt  upon 
my  mind,  either  as  to  die  intentions  of  this  testator,  or  as  to  the  lej^ 
construction  to  be  put  upon  his  several  testamentary  acts. 

The  testator  made  a  will  in  1821,  leavine  his  property  to  be  divided 
among  his  children  in  equal  proportions.  It  was  prepared  for,  and  ex- 
ecutea  by  him,  under  circumstances,  and  in  a  manner,  as  appears  by 
the  evidence,  which  negative  the  imputation  of  improper  interference 
on  the  part  of  the  wife,  or  any  other,  of  a  nature  in  the  slightest  degree 
to  affect  the  legal  validity  of  that  will.  He  might  have  made  it  to  please 
his  wife;  and  even  at  her  instance,  and  through  her  importunity:  still 
nothing  of  all  this  appears  in  the  evidence,  of  a  nature  at  aB,  I  repeat,  to 
affect  the  legal  validity  of  the  will.  However,  in  the  month  of  June^ 
1822,  the  deceased  makes  a  new  will,  through  the  agency  of  another 
solicitor,  of  a  somewhat  difierent  tenor  from  the  former:  and  by  Ihis^ 
of  itself,  and  quite  independent  of  any  declarations  as  to  his  dissatisfac- 
tion with  that  former  will,  and  so  on,  the  will  of  1821  clearly  stood  re- 
voked. This  will  of  June,  1822,  would  indisputably,  have  been  enti- 
tled to  probate,  had  the  testator  died  without  doing  any  other,  or  fur- 
ther, testamentary  act 

Next  in  order  of  time  foUows  the  codicil  of  December^  182d;  it  wii 
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to  have  been  executed  on  the  lOth,  but  was  actually  executed  on  the  11th  of 
December.  It  confirms,  and  revives,  the  will  of  February,  1821 ;  and  that 
again,  so  far ^  became  the  deceased's  last^  or  effective  will.  Undue  in- 
fluence and  control  on  the  part  of  the  wife  is  here,  again,  charged :  but 
of  such,  here  again,  there  is  no  proof,  of  a  nature  to  aJEfect  the  validity 
of  the  act,  or  to  prevent  its  operating  as  a  complete  and  effectual  revivor 
of  the  will  of  February,  1821 — and  the  Court,  if  matters  had  stopped 
here,  must  have  so  considered  it 

But  it  also  appears  that  on  this  10th  of  December,  the  very  day  upon 
which  the  codicil  reviving  the  will  of  February,  1821,  was  to  have  been 
executed,  the  deceased  goes  to  Mr.  Hull  and  gives  him  instructions  for 
a  new  will,  altogether;  accompanying  those  instructions  with  declarations 
that  he  is  going  to  execute,  that  day,  at  home,  a  will  of  a  different  tenor, 
prepared  for  him  by  Mr.  Earnshaw;  but  that  he  will  call  on  the  follow- 
ing day,  and  execute  a  will  prepared  from  the  instructions  so  Men  given 
by  him,  expressly  in  order  to  defeat  the  will  that  he  is  going  to  execute, 
that  same  day,  at  home.  And  the  case  set  up  by  the  daughter.  Man- 
ning, is  that  these  instructions,  and  accompanying  declarations,  under 
the  circumstances^  are  sufficient  in  law  to  defeat  the  actual  revival  of 
the  first  wilL 

Now  it  neither  has  been,  nor  could  be,  contended,  that  these  instruc- 
tions and  declarations  could  have  the  effect  sought  to  be  ascribed  to  them, 
of  themselves.  Accordingly,  it  is  further  alleged,  on  the  part  of  Mrs. 
Manning,  that  the  deceased  would  actually  have  fulfilled  his  promise 
of  calling  at  Hull's  office,  and  executing  the  proposed  will,  if  he  had  not 
been  prevented  from  doing  so  by  what  is  technically  described  as  the 
<^act  of  God."  This  is  the  daughter's  case:  and,  I  admit,  as  insisted, 
that  in  order  to  sustain  it,  she  is  bound  to  satisfy  tiie  Court  in  the  three 
following  particulars.  First,  that  the  deceased  fully  meant  and  intended 
to  execute  a  will  of  the  same  tenor  with  that  which  he  directed  to  he  pre- 
pared on  the  10th  of  December.  Secondly,  that  he  was  only  prevented 
from  carrying  that  intention  into  effect  by  extrinsic  circumstances.  And, 
thirdly,  that  those  extrinsic  circumstances  were  such  as  he,  himself,  had 
no  control  over;  amounting  in  themselves,  to  what  this  Court  is  in  the 
habit  of  considering  a  case  of  prevention  by  the  "  act  of  God." 

Is  the  evidence  such,  then,  as  should  satisfy  the  Court  as  to  these  par- 
ticulars ?  Now  as  to  Uie  two  first,  I  am  quite  persuaded,  from  the  de- 
ceased's own  declarations,  and  from  the  circumstances  under  which  the 
several  wills  were  executed,  as  both  the  one,  and  the  other,  appear  in 
evidence,  that  it  was  not  his  intention  to  bequeath  his  property  to  his 
four  children  in  equal  proportions;  but  that  he  did  intend,  and  had  long 
intended,  a  distinction  in  favour  of  his  children  by  his  first  wife,  in  con- 
sideration of  what  those  by  his  second  wife  ^o\AAy  probably y  derive  from 
the  money  in  settlement  at  their  mother's  disposal.  The  wife's  inter- 
ference, I  have  said,  is  not  proved  so  as  at  all  to  invalidate,  either  the 
will  of  1821,  itself,  or  the  revival  of  it  by  the  codicil  of  December,  1823, 
viewing  those  several  testamentary  acts  in  themselves.  But  it  is  shown, 
to  a  quite  sufficient  extent  to  satisfy  my  mind,  thatthecodicil  of  December, 
1823,  may  justly  be  so  far  ascribed  to  the  husband's  anxiety  to  ^^ pre- 
serve peace  at  home^^  as  he  expressed  it,  that  the  actual  revival  of  the  will 
of  February,  1821,  by  means  of  that  codicil,  is  not  at  all  incompatible 
with  the  case  set  up,  that  the  deceased  fully  meant  to  execute  a  will  of 
a  different  tenor  to  that  so  revived  by  the  codicil,  on  the  next  immedi- 
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ately  following  day.  And  viewing  this  in  connection  with  the  admitted 
facts  of  the  case,  and  the  testator's  own  positive  declarations  to  that  effect, 
as  deposed  to  by  Hull  and  Dury,  on  the  10th  of  December,  I  think  I  am 
bound  to  conclude  that  his  mind  was  made  up  to  execute  the  will  now, 
in  substance,  propounded  on  behalf  of  the  daughter:  and  that  he  was  only 
prevented  from  so  doing  by  extrinsic  circumstances. 

The  sole  remaining  consideration  is,  whether  those  extrinsic  circum- 
stances do,  or  do  not,  constructively,  amount  to,  and  constitute,  a  case 
of  prevention  by  the  *«  act  of  God,"  as  the  Court  is  in  the  habit  of  con- 
struing that  phrase  ?     Now  in  order  to  this  it  is  not  necessary  that  a  case 
oi physical  prevention  should  be  made  out.     In  the  case  in  question,  for 
instance,  it  is  not  necessary  to  be  shown  that  it  was  actually,  or  even, 
morally,  impossible  for  the  deceased  to  have  gone  to  Hull's  office  on  the 
12th  of  December.     If  the  Court  is  convinced  upon  the  evidence  that  he 
was  prevented  from  going  by  extrinsic  circumstances,  of  such  a  nature, 
as  render  his  failing  to  keep  his  engagement  with  Hull  not  justly  impu- 
table to  any  change  of  intention  on  his  part,  the  exigency  of  the  law,  in 
the  particular  in  question,  appears  to  me  to  be  fully  satisfied.     And  I  do 
think  the  fair  result  of  the  evidence  is,  that  the  deceased  was  solely  pre- 
vented by  the  "  act  of  God,"  in  this  sense  and  construction  of  the  phrase, 
from  executing  the  will  now,  in  substance,  propounded  by  Mrs.  Man- 
ning.    It  is  admitted  that  he  never  left  his  house  after  the  11th  of  De- 
cember; and  it  is  proved  that  he  staid  at  home,  on  that  and  the  subsequent 
days,  by  the  advice  of  his  medical  attendant     His  disorder  was  asthma, 
accompanied  by  a  violent  cough,  and  tendency  to  inflammation;  though 
no  symptoms  of  this  were,  perhaps,  actually  discoverable  by  those  about 
him  till  the  13th  or  14th.     The  time  of  year  (the  middle  of  December) 
makes  it  apparent  that  such  a  patient  must  have  left  his  home,  at  a  con- 
siderable risk,  even  to  go  200  yards,  the  distance  to  Hull's  office.     It  has 
been  said,  that  Hull  mighthave  been  sent  for.  But  the  deceased  had  himself 
told  Hull  (so  he  deposes)  that  he  did  not  dare  send  for  him:  and  as  the  de- 
ceased got  weaker  and  worse,  he  probably,  felt  himself  more  and  more  un- 
equal to  that  breachofcfome^/Zc  peace  which  he,  at  least,  apprehended,  that 
his  sending  for  Hull  upon  such  an  errand  would  surely  occasion.     Under 
these  circumstances  I  hold  that  I  am  bound  to  carry  into  effect  what  I  feel  to 
have  been  the  testator's  real  intentions,  by  pronouncing  for  the  instruc- 
tions propounded  by  Mrs.  Manning;  in  preference  to  pronouncing  for 
the  will  of  February,  1821,  as  revived  by  the  codicil  of  December,  1823, 
propounded  by  the  widow,  (a) 

(fl)  The  Court,  in  fact y  pronounced  for  the  ••  draft  will"  prepared  from  those 
instructions  (propounded,  under  its  directions,  afiudacta)  and  not  for  the  instruc- 
tions themsenres,  as  already  said.    See  note  (a),  page  391. 


LYON  and  WERRINGTON  v.  BALFOUR  and  Others.— p.  501. 

(On  Petition.) 


A  creditor  cites  an  executor  to  accept  or  refuse  probate,  ficc.  The  executor, 
nib  tnodOf  denies  the  jurisdiction  of  the  Court,  as  not  having  any  knowledge  of 
ametB^  The  creditor  then,  in  order  to  found  the  jurisdiction,  is  compelled  to 
disclose  assets;  whereupon,  the  executor  retracts  his  qualified  denial  of  the 
Court's  jurisdictkm,  and  prays  probate.    Probate  decreed  to  the  executor. 
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with  coaU;  as  incurred  solely  by  reason  of  the  creditor's  undue  suppression  of 
the  fact  of  there  being  aseeUn 

William  Sibbald^  a  domiciled  Scotchman,  died  sometime  in  the 
year  1817,  at  Edinburgh,  leaving  a  will  and  codicil,  which  were  duly 
proved  by  his  executors,  one  of  such  executors  being  Mr.  Balfour,  in 
the  proper  Court  in  Scotland,  on  the  19th  of  December,  1817. 

In  the  month  of  March,  1824,  a  decree  by  letters  of  request,  issued 
under  seal  of  this  Court,  at  the  instance  of  two  creditors  of  the  deceased, 
Messrs.  Lyon  and  Werrington,  citing  the  executors  to  accept  or  refuse 
probate  of  the  said  will  and  codicil  in  this  Court,  with  the  usual  inti- 
mation. 

This  decree,  having  been  duly  served,  was  returtied  in  Court,  when 
the  executors  appeared,  and,  sub  modo,  denied  the  jurisdiction  of  the 
Court,  by  reason,  as  alleged  in  their  act  of  Court,  that  the  deceased  had, 
whilst  living,  and  at  the  time  of  his  death,  no  '^  goods,  chattels,  or  cre- 
dits, within  the  province  of  Canterbury,  sufficient  to  found  the  jurisdic- 
tion of  the  Court,"  to  their  knowledge  and  belief— offering,  at  the  same 
time,  and  alleging  that  they  were  ready  and  willing,  to  take  probate  of 
his  will  and  codicils  in  this  Court,  on  being  satisfied  to  the  contrary. 

The  creditors,  upon  this,  were  compelled  to  disclose  in  their  act  of 
Court  in  reply  to  that  of  the  executors,  in  order  to  found  the  jurisdiction 
of  the  Court,  that  the  sum  of  about  60/.,  being  a  dividend  of  one  shilling 
in  the  pound  upon  about  the  sum  of  1200/.  due  and  owing  to  the  de- 
ceased, on  simple  contract,  from  a  mercantile  house  in  this  town,  which 
house  had  become  insolvent  in  the  year  1812,  was  now  in  the  hands  of 
a  trustee  of  the  said  insolvent's  estate;  which  dividend  the  said  trustee 
was  ready  to  pay  to  any  legal  representative  of  the  deceased,  who  was 
duly  qualified,  as  such,  to  give  him  a  legal  discharge  for  the  same. 

The  executors,  hereu^jon,  retracting  tiieir  qualified  denial  of  the  ju- 
risdiction of  the  Court,  and  praying  probslte,  the  question  had  now 
simply  become  one  of  costs — the  executors  praying  that  the  creditors 
might  be  condemned  in  costs,  and  the  creditors,  the  executors — ^as  also 
that  HieiT  further  expences  in  the  premises  mi|^t  be  decreed  to  be  paid 
out  of  the  testator's  estate. 

COUHT, 

Sir  John  Nicholl. 
I  have  no  hesitation,  either  in  rejecting  the  prayer  of  the  creditors, 
altogether,  or,  in  condemning  them  m  costs,  as  prayed  by  the  executors. 
The  amount  of  property  recoverable  under  a  probate  taken  here,  is  only 
about  60/.  The  executors  if  apprized  that  ant/  property  was  recoverable 
would,  at  any  time,  have  taken  probate;  they  so  allege,  and  the  Court 
is  bound  to  believe  them.  Under  these  circumstances,  &  formal  decree, 
citing  the  executors  to  accept  or  refuse  probate,  and  so  on,  was  an  abuse 
of  the  process  of  the  Court;  the  expense  consequent  upon  which  ousht, 
of  course,  to  be  borne  by  those  to  whom  that  abuse  itself  is  imputable; 
I  mean  the  creditors.  The  creditors  have,  themselves,  given  occasion 
to  the  whole,  by  their  undue  suppression  of  the  fact  of  there  being  assets 
here — a  fact,  at  last,  only  extorted  from  them  by  the  necessity  which 
they  were  under  of  disclosing  it,  in  order  to  found  the  jurisdiction  of 
the  Court  And  their  motive  for  all  this  has  been,  to  become  the  legal 
representatives  of  the  testator  within  this  jurisdiction;  in  order  to  apply 
thw  sum  of  60/.  in  discharge  of  their  own  debt,  to  the  manifest  prep- 
dioe  of  all  the  other  creditors  of  this  avowedly  insolvent  estate*    Tha 
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executors  are  entitled  to  probate  of  this  will  and  codicil  of  course:  and  I 
think  myself  bound  to  condemn  the  creditors  in  the  costs  of  obtaining  it 
to  which  the  executors  have  been  put,  through  their  means. 


In  the  goods  of  the  Rev.  CAVALIER  JOUET,  deceased.— p.  504. 

The  statute  38  G^  III.  c  87,  though  entitled  only  ««an  act  for  the  better  ad- 
ministration of  anet9  where  the  executor  to  whom  probate  has  been  granted 
is  out  of  the  realm!*  is  equailf  applicable  where  an  executor,  (though  not  '*  Qut 
of  the  realm**)  is  out  of  the  jurisdiction,  and  out  of  the  reach  of  the  process* 
of  his  majesty's  EnglUh  Courts  of  law  and  equity. 

The  Rev.  Cavalier  Jouet,  deceased,  died  in  the  year  1810,  having 
first  made  his  will,  of  which  he  appointed  two  executors.  Probate  of 
this  will  was  granted  to  one  of  his  two  said  executors;  power  being  re- 
served of  making  a  similar  grant  to  the  other:  and,  on  the  death  of  that 
one,  probate  was  actually  so  granted  to  the  other,  in  the  month  of  June, 
1822.  The  surviving  executor  was  living  in  England  at  the  time  of  the 
grant;  but  left  it  some  time  after,  and  settled  at  Stirling,  in  North  Bri- 
tain, or  Scotland. 

Under  these  circumstances,  administration  of  the  effects  of  the  said 
testator  was  granted  to  the  nominee  of  a  creditor,  limited  to  the  purpose 
of  his  <<  becoming  and  being  made  a  party  to  a  bill  or  bills  to  be  filed 
^^  against  him  in  a  Court  or  Courts  of  equity,''  and  to  that  of  *^  his  car- 
rying the  decree  or  decrees  of  the  said  Court  or  Courts  into  effect,  but 
no  further,  or  otherwise,'*  under  the  provisions  of  the  statute  38  Geo. 
III.,  c  87. (a) 

(a)  Any  possible  doubt  with  respect  to  the  propriety  of  this  grant  as  by  rea- 
son that  the  executor  was  resident  **  in  Scotland"  at  the  time,  and  not  '*out  of  the 
realm,"  ™isbt  have  been  obviated  by  what  occurred  in  the  foUowing  case  of 
Hannay  v.  Taynton,  determined  by  Sir  William  Wynne,  in  Easter  Term,  1800. 

HANNAY  V.  TAYNTON. 

Ih  March,  1798,  probate  of  the  will  of  John  Hannay,  Esq.,  deceased,  was 
granted  to  Johnstone  Hannay,  £s^.,  the  sole  executor;  who  having  gone  to  reside 
in  Scotland,  a  limited  administration  (with  the  will  annexed)  pursuant  to  the 
provisions  of  38  Geo.  III.,  c  87,  was  granted  to  the  nominee  (Tajmton)  of  one 
of  the  residuary  legatees  named  in  the  said  wiU. 

In  December,  1799,  a  citation  issued  at  the  instance  of  the  executor,  calling 
upon  the  administrator  to  bring  in  the  administration,  and  to  show  cause  why  it 
should  fiot  be  revoked;  as  not  dvly  granted  within  the  statute — expressly  by 
reason  that  he,  the  executor,  was  resident  in  "  Scotland"  at  the  time  olthe  grant, 
and  not  '*  out  of  the  realm. " 

An  appearance  was  given  for  the  party  cited;  and  both  parties  wrote  to  an 
act  on  petition — the  question  being,  the  propriety  of  the  grant,  solely  as  with  re- 
ference to  the  executor's  domicil,  or  place  of  residence  at  the  time  of  its  issue. 

The  question  so  raised  was  determined  by  Sir  William  Wynne,  (the  then 
judge  of  the  Prerogative  Court,)  on  the  30th  of  April,  1800.  tie  pronounced, 
upon  argument,  in  favour  of  the  grant,  as  clearly  of  opinbn  that  the  act  was 
equally  applicable  to  the  case  of  an  executor  resident  out  of  the  jurisdiction,  and 
out  of  the  reach  of  the  process  of,  {b)  his  majesty's  English  Courts  of  law  and 
equity,  as  to  that  of  an  executor  resident  "  out  of  the  realm,**  Indeed,  upon  re- 
ference to  the  act  itself  it  should  seem  to  admit,  this,  of  but  little  question;  al- 
though the  '*  title**  of  the  act  is  only— **  an  act  for  the  administration  of  assets  in 
cases  where  the  executor  to  whom  probate  has  been  granted^  is  ^out  of  the 
realm** 

(fi)  See  Done's  case^  1  P.  Wms. 
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WOOLLOCOMBE  v.  OULDRIDGE— p.  1. 

Ordinaries,  at  the  present  day,  arc  bound  not  to  issue  faculties,  appropriating 
pews  to  individuals,  but  under  afiecial  circumstances. 

Sentence  of  the  Court  below,  refusing  a  confirmatory  faculty  for  so  appropriating 
a  pew,  &c.  affirmed,  generally — ^but  qiusre  as  to  the  propriety  of  an  oraJrr,  part 
ofthat  sentence,  diafioaseanng  the  applicant /or  the  faculty,  of  the  pew  in  ques- 
tion, in  favour  of  the  opponent;  that  opponent,  though  setting  up,  failing  to  sus- 
tain, any  preacri/itive  right  to  the  pew, — ^the  possessory  right  to  the  pew  seem- 
ing, of  the  two,  to  be  rather  in  the  applicant  for,  than  in  the  opponent  o^  the 
faculty — and  such  order  not,  regularly,  connecting  itself  with  the  pryceedinga, 
pleadings,  and  prayers  in  the  cause.  , 

Reparati6n  from  time  to  time,  is  necessary  to  be  pleaded,  and  proved,  in  order 
to  make  out  a  fireacri^tive  title  to  a  pew. 

A  pew  can  only  be  annexed,  by  prescription,  to  a  house — ^it  cannot  be,  to  lands. 
Where  so  annexed  to  a  house,  the  occupier  of  the  house,  for  the  time  being,  is 
entitled  to  the  use  of  the  pew;  not  the  owner  of  the  estate, 

A  poaae§aory  right  to  a  pew  is  only  co- extensive  in  duration  with  actual  posses- 
sion— which  last,  if  abandoned,  the  right  itself  wholly  ceases  and  determines. 


BALL  V.  BALL— p.  9. 
{On  the  •Admission  of  an  exceptive  Allegation.) 

An  exceptive  allegation  lies  to  the  testimony  of  a  witness,  not  examined  in  the 
principal  cause,  but  examined  only  in  support  of  an  exception  to  the  testimony 
of  a  witness  in  the  principal  causes  And  if  admissible  ^enerallyt  [i.  e,  if  plead- 
ing (and  within  time)  facts  of  a  nature  materially  to  discredit  the  witness  ex- 
cepted t6;  and  Mduly  specifying  times,  places,  persons,  andsoon],«ucA  an  ex- 
ceptive allegation  is  clearly  entitled  to  go  by  proof. 
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Tflis  was  an  appeal  from  the  Consistory  Court  of  London,  in  which 
the  cause  originally  depended,  being  a  cause  of  divorce,  by  reason  of 
adultery,  promoted  and  brought  by  Sarah  Ball,  (wife  of  George  Ball), 
against  the  said  George  Ball.  The  judge  of  the  Consistory  Court  had 
pronounced  for  the  divorce  prayed. 

In  the  appellate  Court,  the  appellant  (the  husband)  had  given  an  allep- 
tion,  exceptive  to  the  credit  of  Ann  Tuppy,  a  (material)  witness  examin- 
ed on  the  respondent's  (the  wife's)  libel  in  the  Court  below.  This  ex- 
ceptive allegation  was,  of  course,  accompanied  by  an  affidavit  on  his 
i)art,  and  it  was  also  expressly  pleaded  in  the  allegation  itself, that  "the 
acts  and  circumstances  pleaded  in  it,  in  exception  to  Tuppy's  credit, 
had  only  come  to  his,  the  appellant's  knowledge,  since  the  judgment 
pronounced  in  the  cause  in  the  Court  below,  and  immediately  prior  to 
their  being  so  pleaded  in  this,  the  appellate.  Court" 

The  grounds  of  exception  to  this  witness  Tuppy,  laid  in  the  exceptive 
allegation  so  brought  in  on  the  part  of  the  appellant,  were,  in  substance, 
as  follows: — ^<That  she,  Ann  Tuppy,  had,  at  several  times,  and  upon 
several  occasions,  expressed  herself  in  terms  of  the  greatest  revenge  and 
malevolence  against  Ann  Pennie;"  being  the  person  (the  sole  person) 
with  whom  the  appellant  was  charged,  in  his  wife's  libel,  to  have  com- 
mitted the  adultery,  upon  the  supposed  proof  of  which  the  Court  below 
had  pronounced  fot  the  divorce — ^^  that,  particularly,  upon  an  evening, 
happening  shortly  before  she,  Tuppy,  was  turned  away  from  the  service 
of  the  appellant,  in  or  about  the  month  of  February,  1820,  she,  the  said 
Ann  Tuppy,  told  John  Garrett,  a  watchman,  upon  the  premises  of  the 
appellant  (a  brewery  situate  in  Bowl  Yard,  Broad  Street,  St  Giles's  in 
the  Fields),  that  she  had,  on  that  evening,  had  some  words  with  the  said 
Ann  Pennie,  who  had  been  scolding  and  finding  fault  with  her — and 
that  she,  Tuppy,  on  that  occasion,  grossly  abused  the  said  Ann  Pennie, 
and  declared  to  the  said  John  Garrett,  that  she  would  match  her,  and 
do  far  her,  some  day  or  other;  or  words  to  that  very  effect" 

The  appellant  had  produced,  as  a  witness,  on  this  allegation,  the  par- 
ty vouched  in  it,  John  Garrett,  who  was  examined  both  in  chief,  and 
upon  interrogatories.  And  the  question  now  at  issue  was,  the  admis- 
sion of  an  allegation  brought  in  by  the  respondent,  exceptive  to  the 
testimony  of  this  witness,  John  Ourrett 

This  witness,  it  seems,  had  deposed  in  his  answers  to  the  6th,  7th, 
and  8th  interrogatories,  as  follows: — ^To  the  6th:  "The  respondent  has, 
on  many  occasions,  opened  the  gates  of  the  Bowl  Yard  Brewery,  to  ad- 
mit and  let  out  the  said  Ann  Pennie,  but  never  at  a  late  hour  of  the 
night;  and  he  has  not  seen  her  at  all  on  the  premises  for  the  last  two 
years.  He  never  knew  the  said  Ann  Pennie  to  come  to  the  brewery 
early  in  the  morning,  in  the  absence  of  the  ministrant  (Sarah  Ball),  and 
stay  there  with  the  producent  (George  Ball)  for  several  hours  together. 
He  does  not  know,  and  has  no  reason  to  believe  that  such,  the  conduct 
of  the  said  Ann  Pennie,  created  suspicions  in  the  neighbourhood,  unfa- 
vourable to  the  character  of  herself  and  the  said  producent  He  does 
not  know,  and  has  no. reason  to  believe,  that  the  people  in  the  neigh- 
bourhood, on  seeing  her  about  the  premises  of  the  said  brewhouse,  used 
to  call  out,  *  there  goes  that  whore,*  or  made  use  of  other  terms  ex- 

Sressive  of  her  criminality.     The  respondent  does  swear,  that  he  has  not 
eclared  that  the  neighbors,  or  some  of  them,  used  so  to  call  out     The 
respondent  has  not  declared,  that  the  character  of  the  said  Ann  Pennie 
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begim  to  be  knovrn;  and  that  she  was  hooted  at  He  does  awear^  that 
ba  lierer  did  declare  to  that^  or  the  like,  in  the  presence  of  the  interro- 
gate Hannah  Cokotty  a  aervant  of  the  miniatraaty  Mias  Julia  Webb,  and 
-of  the  miniatrant;  or  of  any,  or  either  of  thern^  or  of  any  other  person.'' 
To  the  7th:  <<  The  produeent  has  never  been  without  a  female  aervant  at 
any  lime  while  the  reapondent  has  lived  in  hia  aetvice.''  And  to  the 
6th:  *^  The  respondent  does  not  know,  or  believe^  that  an  improper 
intiaaaioy  subsisted  between  the  produeent  and  the  said  Ann  Pennie, 
during  the  ahaenoe  of  the  miniatrant  from  the  Bowl  Yard  Brew&y, 
The  respondent  will  swear,  that  he  haa  never  stated  that  aueh  was  his 
opinion.  He  has  not  declared,  that  he  considered  the  said  Ann  Peanle 
to  be  worae  than  a  common  prostitute.  He  will  swear  that  he  never 
expressed  himself  in  words  to  that  or  the  like  effect,  in  the  presence  of 
the  said  Hannah  Colcott,  Miss  Webb,  and  of  the  ministrant;  or  of  any, 
or  either  of  them,  or  of  any  other  person.^' 

Such  were  the  answers  of  this  witness,  to  the  several  interrogatories, 
recited  in  the  allegation  which  now  stood  on  admission.  The  facts 
pleaded  in  the  same^  in  order  to  found  the  exception  to  his  testimony, 
were — that  ^^the  said  John  Garrett,  the  witness,  had  £iequendy  declar- 
ed, at  the  house  of  William  Small,  situate  at  Stockwell,  in  the  county  of 
Surrey,  in  and  between  the  months  of  April  and  August  18dl(a),  in  the 
presence  of  Hannah  Colcott,  Julia  Webb,  Sarah  Ball,  the  ministrant, 
and  Elizabeth  Small,  the  wife  of  William  Small''(i),— so  and  so— that 
is,  in  substance,  to  the  very  effect  of  the  several  declarations,  which  he 
denied,  upon  oath,  that  he  ever  did  make,  in  his  answers  (recited)  to 
the  several  interrogatories. 

JVDGtfSNT. 

Sib  John  Nicholl. 
This  allegation  has  one  feature  of  novelty,  as  being  in  exception  to 
the  credit  of  a  witness  not,  himself^  examined  in  the  principal  cause,  but 
examined,  only,  in  support  of  an  exception  to  the  credit  of  a  witness 
examined  in  the  principal  cause*  But  its  fate  must  be  governed  by 
those  principles  which  are  applicable  to  this  class  of  allegations,  gener- 
ally— in  accordance  to  which,  I  think,  that  I  am  bound  to  admit  the  al- 
legation. The  several  declarations  pleaded  to  have  been  made  by  the 
witness  excepted  to,  are  to  the  precise  effect  of  those  declarations  which 
he  has  sworn  that  he  never  made,  in  his  answers  to  the  6th,  7th,  and 
6th  interrogatories.  Accordingly,  they  are  declarations,  in  themselves, 
elearly  pleadable  upon  general  principles;  as  being  of  a  nature,  if  proved, 
materially  to  discredit  the  witness  who  is  pleaded  to  have  saade  them. 
Gatrett,  indeed,  is  no  witness,  or  at  least  no  naterial  witness,  in  the 
principal  cause:  so  that  the  question,  credible  or  not,  as  applied  to  this 
witness,  is  pretty  unimportant  as  to  any  material  fact  in  the  cause,  in 
its  direct  result  But  the  plain  olyeot  of  the  allegation  is,  by  discredit- 
ing this  witness,  Garrett,  (though  not  a  witness  in  the  principal  cause), 
to  set  up  the  testimony  of  Tuppy  a  witness,  and  a  very  material  witness, 
in  the  principal  cause;  so  that  the  credit  due  to  Garrett  thus  becomes,  in 
its  indirect  and  ultimate  result,  a  question  of  no  mean  importance  in 
the  principal  cause  itself.     Being  then  an  allegation  admissible  in  its 

(a)  **  And  at  other  times.*'— These  words  were  struck  out  by  the  Court,  preVi- 
txiB  to  admitting  the  allegation. 

(#)  «  Aa4  of  oiiher  pers6ns.'*^TIiesa  words  were  alto  struck  oat  by  the  Court, 
previous  to  admitting  the  allegation. 
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general  substance^  is  its  admissibility  detracted  from  by  any  special  cir* 
cumstance?  By  none  that  I  am  acquainted  with.  The  times  at^  and  the 
places  in,  which^  and  the  persons  to  whom,  the  several  declarations  now 
pleaded  are  alleged  to  have  been  made,  are,  I  think,  under  the  circum- 
stances, sufficiently  specified  in  the  allegation,  as  now  reformed  by  the 
court(a).  And  it  is  not  even  suggested  that  they  are  pleaded  out  of 
time,  or  any  thing  of  that  sort  The  all^ation,  indeed,  is  brought  in 
at  as  early  a  period  as  it  could  be — ^that  is,  immediately  upon  the  publi- 
cation of  the  witness's  testimony,  in  exception  to  whom  (an  exception 
founded  upon  that  testimony)  it  expressly  pleads.  This  allegation,  then, 
has  every  requisite  to  ensure  its  title  to  be  admitted,  in  my  view  of  it 
And  so  blinking,  I  have  no  scruple  in  directing  it  to  go  to  proo£ 

Allegation  admitted. 

(a)  Vide  notes  (a)  and  (d),  p.  403« 


FEGULIABS  COURT  OF  CANTERBURY. 

ROSHER  V.  VICAR,  &c.,  of  NORTHFLEET.— p.  14. 
PITCHER  V.  VICAR,  &c.,  of  NORTHFLEET.— p.  15. 


Where  a  facul^  is  sought  to  be  had  for  erecting  a  vault  in  a  church-yard,  &c^ 
the  Court  will  scruple  to  decree  it,  without  being  satisfied  that  the  proposed 
erection  is  not  likely  to  he  generally  prejudicial  to  the  parish— even  though  its 
issue  be  unopposed^  either  on  the  part  of  the  parish,  or  on  that  of  any  particu- 
lar parishioner. 


PREROGATIVE  COURT  OF  CANTERBURY. 

In  the  Goods  of  JOHN  TOLCHER,  esq.,  deceased.— p.  16. 


{On  Motion.  J 


Where  probate,  in  common  forms  i^  sought  to  be  had  of  a  testamentary  paper, 
which  the  Court  is  convinced  could  never  be  established,  by  proof  m  solemn 
form^  as  a  will,  the  Court  may  feel  itself  bound  to  withhold  probate,  in  common 
form^  of  that  testamentary  paper;  even  though  this  be  assented  to  by  the  only 
party  or  parties  who  have  any  apparent  either  right  or  interest  to  contest  it. 
At  all  events,  under  circumstances,  it  will  require  more  stringent  proof  that 
the  par^  or  parties  so  assenting,  ^re  conusant  of  the  full  import  of  their  act; 
than  is  nimished  by  the  mere  exhibiting  of  a  formal  ** proxy  ofconBcnt^*  exe- 
cuted by  such  party  or  parties. 

John  Tolcher,  esq.,  formerly  of  Plymouth,  in  the  county  of  Devon, 
the  deceased  in  this  cause,  died  at  Chantilly,  in  France,  on  the  2nd  of 
August,  1825.  He  had  been  travelling,  for  several  years  prior  to  that 
event,  on  the  Continent,  in  a  declining  state  of  health;  and  was  on  his 
return  to  this  country  when  he  so  died  at  Chantilly.  He  left  behind  him 
two  brothers  and  a  sister,  his  only  next  of  kin.     The  sister  had  accom- 
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panied  him  on  his  travels.  One  of  the  brothers^^Christopher,  joined  him 
at  Chantillyy  on  the  26th  of  July,  having  been  apprised  by  the  sister  of 
the  deceased's  increased  illness  at  that  place. 

On  the  day  subsequent  to  that  of  his  brother^s  arrival  at  Chantilly, 
(the  27th  of  July),  the  deceased  merely  stated  to  him,  in  conversation, 
that  ^<lie  had  made  no  will;"  but  in  two  days  after,  on  the  29th,  he  com- 
municated to  his  brother  some  of  his  tvishes  respecting  the  disposition  of 
his  property^  and  requested  him  to  draw  up  a  paper,  expressive  of  such 
wishes,  which  he  promised  to  sign.  Mr.  Christopher  Tolcher  accor- 
dingly drew  up  such  a  paper,(a)  of  which  he  afterwards  made  a  tran- 
script; but  he  never  offered  either  of  the  papers  to  the  deceased  for  his 
signature,  as  suggested,  from  motives  of  delicacy:  for  the  paper,  so  writ- 
ten, purported  to  bequeath  the  deceased's  real  estates  to  the  two  brothers, 
in  equal  proportions,  he,  Christopher  Tolcher,  being  the  younger,  and 
consequently  not  entitled  to  any  portion  of  the  real  estate.  The  de- 
ceased never  asked  for  the  paper,  and  died  without  having  seen  it.  In 
the  paper  so  drawn  up,  (as  also  in  its  transcript),  was  a  legacy  of  10,000/., 
3  per  cents,  y  to  the  sister;  and  a  legacy  of  100/.  sterling  to  the  deceased's 
servant  Three  other  persons  were  named  as  legatees,  but  the  amount 
of  their  several  legacies  was  left  in  blank.  The  residue,  personal  as  well 
as  real,  was  given  and  devised  equally  to  the  two  brothers.  The  real 
estate  was  said  to  be  very  large,  and  the  personalty  was  sworn  to  amount, 
in  value,  to  between  50  and  60,000/. 

It  is  obvious  that  neither  of  the  above  papers  could  have  any  effect 
with  regard  to  the  real  estate;  but  it  was  endeavoured  to  give  to  the  pa- 
per first  drawn  up  operation  with  respect  to  the  personalty.  The  only 
person  whose  interest  could  be  affected  by  it,  was  the  sister:  as  she,  in 
case  of  an  intestacy,  was  entitled  to  a  share  of  the  personalty,  much  ex- 
ceeding in  value  the  specific  suin  purported  to  be  bequeathed  to  her.  But 
the  sister  had  executed  a  proxy  of  consent  to  administration  of  the  de- 
ceased's effects,  with  this  papeih  annexed,  passing  to  her  brothers,  as  the 
two  joint  residuary  legatees.  And  she  also  had  joined  with  the  brother 
Christopher  in  an  affidavit  of  the  circumstances  of  the  case  above  stated, 

(a)  The  paper  so  drawn  up  was  in  these  words : 

My  sister,  10,000/.  3  per  cents. 

My  servant,  Mary,  100/.  sterling. 

■  Magrath,  /.  sterling* 

William  Hawker,  *  L  sterling,  in  lieu  of  the  cottage  at  Buckland,  which  I 
promised  him. 

My  god-child,  James  Brooking,  /.  sterling. 

The  rest  of  my  property,  of  whatever  kind  or  description,  both  real  and  per- 
sonal, to  be  equally  divided  between  my  brothers,  Edward  and  Christopher 
Tolcher,  and  to  their  heirs  and  assigns  for  even 


It  was  stated  by  Mr.  Christopher  Tolcher,  in  his  affidavit,  that  the  legacy  or 
bequest  to  the  sister,  as  directed  by  the  deceased,  was  10,000/.  sterling.  But  that 
he,  knowing  his  brother's  personal  property  to  have  chiefly  consisted  of  money 
invested  in  the  3  per  cent.  Consolidated  Bank  Annuities,  through  misapprehen- 
sion  and  inadvertency,  took  down  the  sum  as  10,000/.  in  that  stock. 

This  paper  was  subscribed,*'  N.  B,  These  wishes  were  expressed  to  me,  this 
morning,  by  my  brother,  John  Tolcher,  as  forming  the  important  parts  of  his 
last  will 

Friday,  July  29th,  1825.  CemMTopHKa  ToMBmm. » 
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as  to  that  (nbty  however,  the  most  material)  part  of  them,  withia  her 
knowledge. 

Under  thede  circumstances,  upon  this  affidavit  and  prozj  of  consent, 
the  Court  was  moved  by  counsel,  to  decree  administration  with  the  first 
of  the  two  testamentary  papers  annexed  of  which  the  second  was  a  mefe 
transcript,  to  the  deceased's  brothers,  Edward  and  Christopher  Toldior, 
esquires,  as  the  residuary  legatees  therein  named* 

Court. 

Sir  John  Nicholl. 

I  think  that  I  am  bound  not  to  grant  this  prayer,  althouj^  it  is,  seem- 
inicly  at  least,  assented  to,  by  the  only  party  who  has  any  interest  to 

affidavit  upon  which  this  motion  is  founded;  and  who  has  abo  executed 
a  proxy  of  consent  to  the  administration  passing  as  prayed.  Had  the 
sister  spoken  (being  capable  of  speaking)  to  the  material  facts  eontained 
in  the  affidavit — were-the  Court  perfictly  satisfied,  again,  that  she  had 
executed  this  proxy  of  consent  with  a  just  knowledge,  and  true  appra- 
hension,  of  her  legal  rights,  in  case  of  her  brother's  intestacy,— -lastly, 
had  the  question  itself,  testate  or  intestate,  been  a  question  in  any  way 
doubtful  in  the  case, — ^the  Court  might,  possibly,  in  all  these  events, 
have  had  no  scruple  in  giving  operation  to  the  paper  now  sought  to  be 
established^  But  ihe  sister  neither  has  spoken,  nor  could  speak,  to  Uie 
material  parts  of  the  affidavit,  as  she  was  not  present  at  either  of  the  con- 
ferences  between  Mr.  Christopher  Tolcher  and  the  deceased,  relative  to 
his  proposed  testamentary  arrangements:  and  the  Court  has  no  proof  be- 
yond uie  ordinary  presumption,  {hardly,  I  think,  quite  satistaetory  in 
such  a  case,)  that  in  signing  this  proxy  tfie  sister  was  fully  aware  of  its 
legal  import;  and  that,  in  lact,  by  so  doing,  she  was  giving  away  pre- 
pay, to  the  amount^  in  value,  of  nearly  10,000^  Tliirdly,  bow- 
ever,  and  principally,  so  far  is  the  question,  testate  or  intestate,  iron 
being  a  doubtful  question,  in  the  present  case,  that  J  am  quite  satisfied 
of  the  utter  impossibility  of  the  paper  sought  to  be  rendered  operative, 
ever,  if  opposed,  being  establielied,  as  a  will.  In  the  first  place,  that  it 
was  written  at  all  by  the  direction  of  the  deceased  rests  solely,  (althou^ 
the  Court,  morally  speaking,  has  no  doubt  whatever  of  the  Aust),  upon 
the  testimony  of  Mr.  Christopher  Tolcher,  an  interested,  and,  therefore, 
an  incompetent,  witness.  And  the  Court  could  never  establish  such  a 
paper  on  the  testimony  of  a  single  releasing  witness,  even  should  Mr. 
Christopher  Tolcher,  by  releasing  his  interest,  regpn  his  competency. 
Consequently,  that  the  deceased  was  jjrivy  to  flie  contents  of  this  paper, 
at  all,  is  a  fact  incapable  of  being  so  put  in  evidence,  as  to  have  muck,  if 
any,  weight  with  the  Courts  in  deciding  upon  its  legal  validity* 
But  were  the  whole  history  of  this  paper,  as  furnished  in  the 
put  in  plea,  and  proved  to  the  Court  by  the  most  unquestionable  testi* 
mony,  it  would  still,  I  think,  be  quite  inefficient  to  sustain  liie  paper 
itself,  as  a  will.  On  the  27th  of  July  the  deceased  merely  says^  that  he 
has  no  will,  but  expresses  no  wish  or  intention  to  make  one.  What 
passed  on  the  29th,  would,  at  the  utmost,  only  be  proof  to  my  mind, 
that  some  loose  notions,  as  to  the  future  disposal  of  his  properly  by 
will,  were  floating  in  the  deceased's  brain  at  that  time;  it  would  be  no 
proof,  to  my  mind,  that  at  that  time  the  deceased  seriously  eoneeiwl 
that  he  was  making  his  will.  The  subject  itself  seems  never  to  hare 
auggested  itself  to  him,  either  previous,  or  subsequent,  to  that  time.    If 
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preTkmSy  be  would  have  been  prepared  with  fuller  iiurtnictions  at  that 
time;  wheree8>  of  the  proposed  legatees,  a  maiority  of  the  legacies  are 
left  in  Uank.  Subsequent  to  that  time,  the  subject  is  never  recurred  to. 
His  promised  signature  is  never  obtained;  and  as  the  deceased  had  large 
real  property,  which  the  paqpef  purports  to  bequeath,  he  must  have 
known,  I  presume,  that  not  only  its  execution,  but  that  its  execution  in 
the  presence  of  witnesses,  was  essential  to  give  this  papek*  full  operation. 
The  lesacy  to  the  sister  is  10,000£.  3  per  cents.,  both  in  the  original  pa- 
per of  instruetions,  and  in  the  transcript  But  it  is  now  discovered,  by 
what  process  I  do  not  very  clearly  comprehend,  that  the  legacy  to  the 
sister  was  meant  to  be  10,000/.  sterling,  (a)  What  then  is  the  paper, 
upon  this  showing,  but  the  hasty  inception  of  a  testamentary  project; 
neither  mueh  considered  in  its  origin,  nor  &r  advanced  in  its  progress? 
As  an  imperfifict  paper,  however,  which  this  is,  in  the  fullest  senses  of 
the  term  imperfect,  it  eould  only  be  sustained  by  proof,  first,  that  it  ex- 
cesses the  deceased's  ^TUt/  intentions;  secondly,  that  he  was  prevented, 
y  extrinsic  circumstances,  from  putting  those  final  intentions  into  a  more 
formal  and  legal  shape.  But  what  was  to  prevent  the  deceased,  in  this 
case,  firom  putting  his  final  intentions,  as  expressed  in  this  paper,  if  such 
were  his  final  intentions,  which  I  can  hardly  deem  them,  into  a  leeal 
sha^?  He  lived  till  the  3d  of  August,  without  any  allusion,  or  refer- 
ence, whatever,  to  this  paper,  even  as  suggested,  in  that  interval.  The 
legal  presumption,  accordingly,  is,  either  that  he  thought  no  more  of  this 
paper  at  all,  the  whole  transaction  relative  to  which  I  must  then  suppose 
to  be  the  result  of  a  mere  transient  impression;  or  that,  if  he  did,  he  had 
dtered  his  mind  about  it,  and  finally  meant  to  die  intestate— in  the  teeth 
of  which  presumption,  it  would  be  out  pf  liie  question  to  estaUish  this 
paper,  as  a  will.  In  every  view  of  the  case,  therefore,  it  appears  to  me 
that  I  am  bound  to  reject  this  motion,  and  to  pronounce  that  the  deceas- 
ed  is  dead,  ao  far  «8  appears,  intestate  in  law.  ^^^^^  ^^^^ 

(a)  See  note»  p.  M^S. 
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In  the  Goods  of  CHRISTOPHER  COKE,  deceased.— p.  28. 

Bipedal  eeriffieain  to  the  fects  of  the  case,  necessary  to  found  the  grant,  super- 
'  added  to  the  oath  of  the  applicant,  in  the  instance  of  every  administration  ap- 
plied for  (the  obvious*  and  onl^  generalp  scheme  suggested  K>r  preventing  frauds 
In  obtaining  letters  pf  administration)  would  involve  a  general  inconvenience,, 
less  tolerable  than  the  fiarticular  evU  in  question.  But  the  Court  may  direct 
such  9fiecial  certificate*  in  certain  cases :  and  i(  being  exhibited,  they  are  unsa- 
tisfactory to  the  Court,  [for  instance,  as  failing  to  certify  the  principal  facts  by 
the  testimony  of  third  persons,  speaking  of  their  own  knowledge;  or,  as  the 
case  may  be,}  the  Court  will,  at  least,  tus/i^ncf,  and  may,  probably,  in  the  tad, 
altogethernr/tfcr,  the  application  for  the  grant  itself  in  such  case. 

JunOMSNT. 

Sir  JoHK  NiCHOLL. 

Thb  partj  deceased  in  this  cause,  is  a  Mr.  Christopher  Coke;  described 
as  kte  of  the  Million  Bank,  in  the  parish  of  St.  Clement's  East  Cheap, 
in  the  city  of  London.  He  is  alleged  to  have  died  in  the  month  of  Au- 
gust, 1802,  intestate,  and  a  bachelor,  without  parent,  brother  or  sister, 
uncle  or  aunt,  nephew  or  niece;  leaving  behind  him  Eleanor  Norris,  his 
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lawful  first  cousin^  and  one  of  his  next  of  kin;  and,  consequently,  one  of 
the  parties  entitled  to  letters  of  administration  of  his  personal  estate  and 
effects.  The  present  claimant  of  the  said  letters  of  administration  is  her 
attorney,  a  Mr.  Joseph  Adey,  described  as  of  No.  16,  Houndsditch, 
hatter.  He,  Mr.  Adey,  has  annexed  certain  documents,  in  support  of 
his  claim,  to  a  memorial  which  he  has  addressed  to  the  Court  And  the 
question  is,  whether  those  documents  furnish  such  precautions  as  the 
Court  required  to  be  furnished  with,  previous  to  a  grant  of  administra- 
tion, in  any  case,  issuing  to  this  particular  individual,  Mr.  Joseph  Adey. 

The  Court's  motive,  or  inducement,  to  make  any  order  of  the  sort, 
applicable  to  this  person  in  particular,  may  be  said  in  a  few  words.  The 
Court  had  been  given  to  understand,  that  Mr.  Adey  was  a  dealer  in  this 
traffic;  a  kind  of  trader  in  administrations — that  he  was  in  the  practice 
of  sending  circulars  all  over  the  kingdom,  addressed  to  particular  indi- 
viduals, promising  to  make  disclosures  of  monies  to  be  obtained  under 
letters  of  administration  of  the  goods  of  parties  dead  intestate,  (mostly 
at  very  distant  periods  in  point  of  time,)  with  whom  the  individuals  ad- 
dressed were  ascertained,  or  presumed,  to  be  connected;  on  condition,  of 
being- secured  a  specific  sum  in  return  for  such  disclosures;  or,  morefre- 
quentiy,  a  per  centage  on  the  monies  to  be  recovered.  In  the  course, 
and  by  reason,  of  this  traffic,  the  Court  was  given  to  understand,  that 
administrations  had,  in  several  instances,  been  unduly  taken  by  persons 
so  addressed  by  Mr.  Adey,  or  by  him,  on  their  behalf;  and  that,  in  some 
cases,  in  which  Mr.  Adey  had  taken  letters  of  administration,  as  the  at- 
torney of  parties  entitled  to  them,  resident  out  of  the  province,  those 
who  were  interested  in,  could  obtain  from  Mr,  Adey  no  satisfactory 
account  of,  the  property.  Rep^entations  to  this  effect  were  made  to 
the  Court  by  a  public  body — ^which  suggested  several  schemes,  in  the  na- 
ture  of  a  general  plan,  to  obviate  fraud  and  circumvention  in  grants  of 
administration  by  the  Court,  generally.  The  Court  was  fully  disposed 
to  have  adopted  any  one  of  these,  if  any  one  general  plan  had  been  sug- 
gested, of  remedying  the  particular  evil,  without  involving  a  greater 
general  inconvenience. '  No  such,  however,  was  suggested.  Were  the 
Court  to  require  special  certificates  to  the  facts  of  the  case,  in  the  in- 
stance of  every  administration  applied  for,  (the  obvious,  and,  in  fact, 
only  general  remedy  suggested,)  the  general  inconvenience  would 
greatly  overbalance  the  particular  evil.  Accordingly,  it  limited  the 
precautions  suggested  to  cases  under  special  circumstances — and,  at  the 
same  time,  it  did,  in  particular,  direct,  that  no  grant  of  administration 
should  pass  to  Mr.  Adey,  as  the  attorney  of  any  person,  or  persons,  but 
under  the  order  of  the  Court  itself;  after  being  certified  as  to  all  the 
principal  facts  necessary  to  found  the  grant,  by  the  testimony  of  third 
persons,  who  could  speak  to  them,  as  of  facts  within  their  oio7i  know- 
ledge, and  not  from  mere  hearsay,  or  report 

What,  then,  is  this  particular  case?  The  deceased,  it  is  said,  died  in- 
testate, twenty-three  years  ago;  leaving  a  cousin-german,  'among  others 
related  to  him  in  the  same  degree,  next  of  kin.  This  cousin-german,  is 
an  old  woman,  aged  eighty  years,  resident  at  Gateshead,  in  the  county 
of  Durham;  and  she  it  is  who  appoints  Mr.  Adey,  her  attorney,  to  take 
administration  to  her  use,  and  in  her  behoof.  Such  is  the  foundation  of 
Mr.  Adey's  claim.  Now  it  seems  to  me,  that  the  documents  annexed 
to  his  memorial  are  insufficient  to  sustain  that  claim — and  that,  if,  in 
show  and  semblance,  still,  in  substance  and  effect,  Uiey  do  not  amount 
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to  that  proof  which  the  Court  required  to  be  furnished  witb^  under  the 
circumstances  of  this  particular  case. 

These  documents,  exclusive  of  the  usual  power  of  attorney,  are  two 
affidavits.  The  first  of  these,  that  of  Norris  herself,  a  markswoman,  is 
to  the  mere  effect  that  the  deceased  did  die,  as  alleged,  intestate,  leaving 
her,  the  appearer,  his  first  cousin,  and  one  of  his  next  of  kin.  The  other 
affidavit  is  that  of  a  Mr.  Daniel  Robertson,  of  Gateshead,  nearly  as  short 
as  the  first;  and  to  the  mere  effect,  that  he  has,  for  many  years,  known, 
and  been  acquainted  with,  Eleanor  Norris,  who  is  upwards  of  eighty 
years  of  age;  and  that,  knowing  her  to  be  a  woman  of  good  faith  and 
credit,  heoelieveSy  &c. — ^that  is,  to  the  precise  effect  of  what  she,  Norris, 
has  swam. 

Now,  I  think,  that  these  affidavits  are  no  effectual  compliance  with 
the  order  of  the  Court,  at  least,  not  in  this  particular  case.  In  the  case 
of  a  party  who  had  died  recently — a  case  too,  otherwise,  attended  with 
no  special  circumstances — I  wonH  say  that  the  Court  might  not  have  de- 
creed administration  to  Mr.  Adey,  upon  affidavits,  even  to  the  mere 
effect  of  those  just  stated.  But  the  case  in  point  is  one  attended,  through- 
out, with  very  special  circumstances.  In  the  first  place,  the  deceased 
died,  twenty-three  years  ago,  possessed  of,  or  entitled  to,  property,  said 
to  amount  in  value  to  500/. — though  of  what  consisting,  or  where  depo- 
sited, nothing  is  said.  He  left  behind  him,  it  is  admitted,  two  at  least, 
probably  many,  and  possibly,  very  many  more,  next  of  kin;  not  related 
to  him  in  any  remote  degree;  being,  as  alleged,  first  cousins.  Yet  the 
sole  applicant  for  administration,  and  at  this  remote  period,  is  this  aged 
female,  resident  at  Gateshead,  out  of  the  province,  by  her  attorney,  Mr. 
Adey.  It  is  to  be  observed,  by  the  way,  that  it  is  only  on  behalf  of  a 
person,  resident  out  of  the  province  of  Canterbury,  that  administration 
can  be  taken  here,  by  an  attorney.  Accordingly,  of  Mr.  Adey's  prin- 
cipals in  the  several  grants  to  which  I  have  before  adverted,  the  whole 
have  been  (indeed  necessarily)  Jixedy  some,  like  this  Norris,  in  the  pro- 
vince of  York;  some,  in  North  Britain;  and  more,  in  Ireland.  Under 
the  special  circumstances,  then,  to  which  I  have  adverted,  do  the  affida- 
vits exhibited  sustain  Mr.  Adey*s  claim,  as  the  Court  required  it  to  be 
sustained?  They  certainly  do  not,  in  my  view  of  them.  The  Court 
required  to  be  certified,  as  to  the  principal  facts  necessary  to  sustain  that 
claim,  by  the  testimony  of  indifferent  parties,  themselves  not  unacquainted 
with  those  facts.  How  are  these  affidavits  a  compliance  with  that  re- 
quisition? Norris's  affidavit  is  merely  to  her  kinship,  and  to  the  de- 
ceased's intestacy,  without  any  nearer  relations — that  of  the  other  ap- 
pearer, again,  is  to  the  same  mere  effect;  and  upon  what  founded?  Not 
upon  any,  pretended  even,  knowledge  of  the  facts;  but  upon  the  appearer's 
belief  {di  belief,  possibly,  well  founded)  that  she,  Norris,  is  a  person  who 
would  not,  wilfully,  perjure  herself.  The  Court  is  not  forward  to  sus- 
pect that  Norris  has  so  done.  It  must  still,  however,  have  fuller,  and 
more  satisfactory,  information,  as  to  tlie  facts  of  this  case,  before  it 
grants  these  letters  of  administration  to  her  attorney;  that  attorney  being 
Mr.  Joseph  Adey.  It  must  be  better  assured  (under  the  circumstances 
of  this  case)  that  she,  Norris,  is  this  intestate's  cousin-german;  and  that 
he  died,  leaving  no  person,  or  persons,  of  kin  to  him  in  a  ner/rer  degree. 
She  may,  somehow,  have  been  persuaded  to  believe  all  this;  and  the 
facts,  after  all,  may  not  so  be.  Her  discoveries  on  this  head,  no  doubt 
through  the  instrumentality  of  Mr.  Adey,  at  this  remote  period,  are. 
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however,  a  little  suspicious.  But  the  Court  has,  also,  I  think,  a  right  to 
know  something  of  the  other  next  of  kin;  for  Norris  admits  herself  not 
to  be  the  sole  person  entitled.  They,  assuming,  as  the  fACi  probably  isy 
more  than  one  other  next  of  kin,  have  a  majority  of  interest;  and,  so 
having,  are  entitled  to  this  administration  in  preference  to  Norris  her- 
self; a  fortiori  in  preference  to  her  attorney,  Mr.  Adey ;  in  whom  they 
may  have  scruples  to  confide,  though  she,  Norris,  has  none.  Even  a 
single  other  cousin-german  has  an  equal  interest  with  Norris;  and,  con- 
sequently, is  equally  entitled  with  Norris,  to  the  letters  of  administra- 
tion now  applied  for.  Some  other  cousin-german,  too,  may  be  resident 
Acre,  though  Norris  resides  out  of  the  province;  and,  if  any,  I  do  think 
that,  under  the  circumstances,  an  opportunity  should  be  afforded  him  or 
her,  of  taking  out  these  letters  of  administration,  in  his,  and  her,  own 
right;  and  that  they  should  not  be,  hastily  and  blindly,  committed  to 
Mr.  Adey,  as  the  attorney  of  Mrs.  Norris.  At  present,  then,  I  direct 
this  motion  to  stand  over,  for  fuller  and  more  satisfactory  information, 
generally.  In  the  event  of  the  Court  ultimately  acceding  to  Mr.  Adey's 
application,  on  being  furnished  with  such,  it  will  still,  however,  most 
undoubtedly,  require  his  securities  \o  justify. 

Motion  suspended. 


HUTCHINSON  v.  LAMBERT  and  CURLING.— p.  21. 

{On  Petition.) 

The  ordinary  practice,  where  an  executor  fails  to  represent  a  testator,  is,  to 

grant  administration,  with  bis  will  annexed,  to  the  residuary  legatee,  in  tnut^ 

if  any ;  and  failing  such  residuary  legatee,  in  trusty  then  to  grant  the  same,  not 

to  his,  or  her  representative,  but  to  such  person  or  persons  as  have  the  bene* 

fcial  interest  in  the  residuary  estate,  under  the  will. 

Administration  decreed,  however,  in  this  case,  to  the  representative  of  a  surviv- 
ing trustee,  in  preference  to  either,  or  both,  of  two  other  claimants,  styling 
themselves  '*  residuary  legatees,"  simply,  but  without  any  violation  of  the  or- 
dinary  firactice,  as  explained  above; — such  other  claimants  being,  in  fact,  re- 
siduary legatees  for  life  only,  each  in  a  fifth  of  the  residue ; — she,  the  repre- 
sentative of  the  surviving  trustee,  having  also,  as  such,  herself  a  benefcial  in- 
terest in  the  residuary  estate  greater  than  that  of  either  of  the  other  claim- 
ants ;— and  the  will  of  the  testator  plainly  excluding  the  interference,  or  con- 
troul,  of  those  other  claimants,  or  either  of  them,  in  the  general  management 
of  his  estate. 

This  was  a  cause  oy  business,  of  calling  in  letters  of  administration 
(with  the  will  and  codicils  annexed)  of  the  goods,  chattels  and  credits 
of  James  Hutchinson,  deceased,  left  unadministered  by  Bury  Hutchin- 
son, also  deceased;  while  living,  the  son,  and  surviving  executor,  and 
residuary  legatee  in  trust,  named  in  the  said  will;  thentofore  obtained 
by  Nutty  Lambert,  wife  of  William  Lambert,  esquire,  and  Harriet  Cur- 
ling, wife  of  Bunce  Curling,  esquire;  in  the  said  letters  of  administra- 
tion, described  {ex  parte)  as  two  of  the  children,  and,  as  suchj  two  of 
the  residuary  legatees  named  in  the  will,  of  the  said  testator;  and  of  cit- 
ing the  said  Ni|tty  Lambert,  and  Harriet  Curling,  to  show  cause  why 
the  same  should  not  be  revoked,  and  declared  null  and  void;  and  why 
letters  of  administration  of  the  testator's  effects,  left  unadministered,  as 
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^resaidy  should  not  be  committed  and  granted  to  Esther  Mary  Hutch* 
inson^  widow,  the  relict  and  administratrix  of  the  goods  of  the  said 
Bury  Hutchinson, — promoted  by  the  said  Esther  Mary  Hutchinson, 
against  the  said  Nutty  Lambert  and  Harriet  Curling. 

James  Hutchinson,  esquire,  the  testator,  by  his  will,  dated  on  the 
16th  of  June,  1803,  appointed  Robert  Sherson,  M.  D.,  and  his  son, 
Bury  Hutchinson,  executors,  and  residuary  legatees,  in  trust  Mr. 
Bury  Hutchinson,  alone,  took  probate  of  the  will,  on  the  renunciation 
of  Dr.  Sherson,  in  October,  1807;  and,  having  survived  Dr.  Sherson, 
died  in  October,  1824,  intestate,  leaving  goods  of  the  testator  unadmi- 
nistered.  The  testator,  by  his  said  will,  devised  and  bequeathed  his 
real  and  personal  estates,  (directed  to  be  converted  into  money),  to  the 
said  Robert  Sherson,  and  Bury  Hutchinson,  their  heirs,  executors,  admi- 
nistrators, and  assigns,  upon  trust,  that  they,  or  the  survivor  of  them,  and 
the  heirs,  executors,  administrators,  or  assigns  of  such  survivor,  should, 
after  payment  of  debts,  and  legacies,  apportion  the  residue  of  his  per- 
sonal, and  produce  of  his  real,  estate,  among  his  five  children,  a  son  and 
four  daughters,  share  and  share  alike;  that  is  to  say — ^a  fifth  to  his  son, 
Bury  Hutchinson,  absolutely;  and  the  remainder,  in  separate  parts,  to 
his  trustees^  for  each  of  his  four  daughters,  in  trust,  to  invest  and  lay 
out  the  same  in  the  purchase  of  stocks  or  funds,  or  at  interest  upon  Gro- 
vernment  or  real  securities,  in  the  trustees'  own  names;  and  upon  fur- 
ther trust,  to  pay,  from  time  to  time,  the  dividends,  or  annual  produce, 
of  such  stock,  &c.,  to  each  daughter,  for  her  life,  independent  of  her 
husband,  if  any;  and  at  her  decease,  to  transfer  her  fifth  to  her  children, 
if  any;  but  in  the  event  of  either  of  his  said  daughters  dying  without 
issue,  then  to  stand  possessed  of  her  fifth,  in  trust  for  such  of  his,  the 
testator's  other  children,  (including  his  son.  Bury  Hutchinson),  as  should 
then  be  living;  such  accruing  shares  to  go  to,  and  among,  the  said  sur- 
vivors, in  like  manner  as  the  original  shares;  and  to  be  subject,  (those 
of  the  daughters),  to  the  same  limitations.  And  in  case  of  his  said  trus- 
tees, or  either  of  them,  or  of  any  future  trustees  or  trustee,  dying,  or 
declining  to  act  in  the  trusts  of  his  said  will,  the  said  testator  especially 
provided,  that  each  of  his  said  daughters  should,  or  might,  nominate 
and  appoint  new  trustees,  or  a  new  trustee,  as  to  her  peculiar  share,  in 
the  place  and  stead  of  the  trustees  or  trustee,  so  dying,  or  declining  to 
act;  which  power  of  nomination  or  appointment,  each  of  the  daughters, 
for  herselli  had  actually  exercised,  on  Mr.  Bury  Hutchinson  becoming, 
by  the  renunciation  of  Dr.  Sherson,  sole  executor  and  trustee  of,  and  in, 
the  said  wilL 

In  support  of  the  grant  of  letters  of  administration  so  made  as 
aforesaidy  it  was  principally  alleged  by  the  parties  cited,  in  their  act 
of  Court;  and  principally  insisted  by  their  counsel  at  the  hearing;  that 
it  was  a  grant  made  in  strict  conformity  with  the  ordinary  practice  of 
the  Court;  it  being  stated  as  the  ordinary  (or  rather  as  the  constant)  rule 
and  practice  of  the  Court,  in  all  cases  where  an  executor  fails  to  repre- 
sent a  testator,  to  grant  administration,  with  his  will  annexed,  to  the  re- 
siduary legatee  in  trust,  if  any — and,  failing  such  legatee  in  trust,  then 
to  grant  the  same,  not  to  his  or  her  representative,  but  to  such  person 
or  persons,  as  have  the  beneficial  interest  in  the  residuary  estate,  under 
the  provisions  of  the  will. 

On  ths  other  hand,  it  was  alleged  and  contended^  that  the  case 
in  point  was  exempted  from  the  operation  of  the  ordinary  rule  in  such 
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caseSy  admitting  it  to  be,  as  well  by  the  double  character  of  the  son^  Mr. 
Bury  Hutchinson,  who  was  not  only  the  residuary  legatee  in  trust,  but 
had  a  beneficial  interest  in  the  residuary  estate,  greater  than  that  of  either 
of  the  daughters;  as  also,  by  the  circumstance,  that  the  daughters,  espe- 
cially if  under  coverture,  were  virtually  excluded  from  any  right  of  in- 
termeddling, personally,  in  the  administration  of  his  effects,  by  the  tes- 
tator himself.  The  son,  it  was  said,  took  under  the  will  an  absolute 
and  beneficial  interest  in  a  fifth  of  the  residue:  he  had,  also,  a  contingent 
int^est  in  each  of  the  remaining  four  fifths,  expectant  on  ^e  demise  of 
either  of  the  daughters,  without  issue;  which  contingent  interest  was  a 
vested  interest,  and  constituted  part  of  his  personal  estate.  The  daugh- 
ters, on  the  contrary,  had  not,  like  the  son,  an  immediate  or  disposaole 
interest  in,  or  over,  even  their  own  shares — they  had  a  mere  life  inte- 
rest in  these;  and  the  limitations  of  the  will  were  plainly  intended  by 
the  testator,  to  exclude  his  said  daughters  from  any  power  or  controul 
in,  or  over,  even  their  own  shares,  beyond  that  of  nominating,  each 
for  herself,  a  trustee  for  her  own  share,  in  a  certain  contingency;  which 
power  of  nomination,  each,  for  herself,  had  actually  exercised.  Of  the 
husband  of  either  of  his  married  daughters,  the  testator  had  carefully 
excluded  all  interference;  even  in  respect  to  his  wife's  own  portion. 
Here,  the  administratrixes  being  both  married  women,  in  the  event  of 
this  grant  being  unrevoked,  their  husbands,  in  effect,  will  be  administra- 
tors of  his  general  estate;  in  plain  opposition  to  the  testator's  intention. 
Under  these  circumstances,  it  was  said,  Mrs.  Bury  Hutchinson,  as  ad- 
ministratrix of  her  husband,  the  surviving  trustee,  is  become,  according 
to  the  will  of  the  testator,  the  trustee  of  the  residue  of  his  personal 
estate  and  effects;  and  in  her  the  legal  title  thereto  is  clearly  vested — ^in 
respect  of  which,  as  well  as  in  that  of  a  priority  of  interest,  she  is  pre- 
ferably entitled  to  letters  of  administration.  Nor  can  she,  as  represen- 
tative of  her  husband;  nor  can  the  trustees  of  Mrs.  Lambert  and  Mrsi 
Curling,  trustees  of  their  own  nomination,  and  those  of  the  other  dau^- 
ters,  safely  permit  the  letters  of  administration  to  remain  in  the  hands 
of  Mrs.  Lambert  and  Mrs.  Curling,  the  present  administratrixes. 

Court. 
Sir  John  Nicholl. 

The  practice  relied  on  in  support  of  the  grant  sought  to  be  revoked, 
may  obtain,  without  inconvenience,  in  ordinary  cases.  But  in  no  case 
similar  to  the  present  is  it  shown  to  have  obtained  at  all — still  less  is  it 
shown  to  have  obtained  in  any  similar  case,  the  circumstances  of  which 
were  brought,  judicially,  to  the  notice  of  the  Court,  and  solemnly  de- 
cided upon.  I  have,  therefore,  no  hesitation  in  saying,  that,  in  this  par- 
ticular case,  Mrs.  Hutchinson,  as  the  personal  representative  of  the 
residuary  legatee  in  trust,  and  not  either  of  the  residuary  legatees  them- 
selves, so  styled,  is  the  proper  person  to  represent  the  testator.  As  ad- 
ministratrix of  Mr.  Bury  Hutchinson,  she,  it  is,  who  has  a  right  to 
administer  the  estate;  both  in  regard  to  the  beneficial  interest  given  by 
the  will  to  the  son,  Mr.  Bury  Hutchinson,  for  his  own  use — an  interest 
greater  than  that  of  either  of  the  daughters — ^as  also  in  regard  to  the 
shares  given  to  the  said  son,  in  trust  wr  the  daughters,  and  their  issue. 
The  testator  himself  has  restricted  the  daughters,  (especially  if  under 
coverture,)  from  intermeddling,  personally,  in  the  administration  of  his 
general  estate;  by  interposing  trustees  from  whom  they  are  to  receive 
the  interest,  or  proceeds,  each  of  her  fifth  share,  and  for  life  only.     Ac- 
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cordiagly,  they  are  cot,  though  so  described  in  the  erant,  residuary 
legatees  simply — they  have  a  mere  life-interest,  each  m  a  fifth,  of  the 
residue:  and  nothing  can  be  more  contrary  to  the  testator's  jo/«m  inten- 
tion, than  that  the  general  management  of  his  estate  should  fall  into  the 
hands  of  any  one,  or  more,  of  his  daughters,  if  a  married  woman,  or 
married  women;  as  their  husbands  are  expressly  excluded  from  any 
power  or  control,  in,  or  over,  even  their  particular  shares.  Without 
disturbing  the  general  rule,  I  am  of  opinion,  that  it  has  no  application  in 
the  present  case;  and  that  I  am  at  full  liberty  to  direct  this  administra- 
tion to  be  revoked;  and  to  decree  administration,  as  prayed,  to  the 
widow,  and  administratrix,  of  the  surviving  trustee,  {a) 

(a)  As  administratrixes  of  James  Hutchinson,  deceased,  Mrs.  Lambert  and 
Mrs,  Curling  had  also  obtained  administration  of  the  unadministered  effects  of 
John  Hutchinson,  who  died  at  Anjingo,  in  the  East  Indies,  in  the  lifetime  of  his 
father,  a  bachelor,  and  intestate,  to  whose  effects  James  Hutchinson,  the  father, 
while  living,  had  been  administrator.  The  propriety  of  this  grant  depending  on 
that  of  the  former,  the  leading,  grant,  the  (fourt,  at  the  same  time,  revoked  the 
letters  of  administration  thentofore  granted  to  Mrs,  Lambert  and  Mrs.  Curling, 
of  the  unadministered  effects  of  John  Hutchinson,  deceased,  and  decreed  letters 
of  administration  of  the  said  unadministered  effects  to  Mrs.  Hutchinson,  as  the 
true  representative  of  the  father,  the  former  administrator. 


CURTIS  V.  CURTIS.— p.  S3. 
(On  Motion.) 


It  is  incompetent  to  the  Court  to  strike  out  or  expunge  any  part  of  a  will  (how- 
ever immaterial)  on  mere  verbal  statements  to  the  fitness  of  this  [t.  c,  state- 
ments unsupported  by  any  evidence,  &c.]  even  though  with  the  consent  of  all 
parties  whose  interest  it  can,  by  possibility,  affect. 

This  was  a  business  of  proving,  in  solemn  form  of  law,  the  last  will 
and  testament  of  James  Curtis,  deceased;  promoted  and  brought  by  Jo- 
seph Curtis,  as  administrator  of  Mary  Curtis,  also  deceased,  whilst  living 
the  sister,  and  universal  legatee,  named  in  the  said  will,  there  being  no 
executor  named  therein,  against  Emma  Maria  Curtis,  widow,  the  relict 
of  the  said  deceased. 

The  will  to  be  proved,  all  in  the  deceased's  hand  writing,  was  in 
these  words. 

"I  leave  all  property,  of  every  kind,  to  my  sister  Mary,  in  conse- 
quence of  the  cruel  arid  murderous  conduct  of  my  wife^  in  this  ill- 
ness,  as  well  as  in  past  instances. 

13th  December,  1823."  James  Curtis. 

An  allegation  had  been  given,  propounding  this  will,  and  witnesses 
examined;  and  publication  of  their  evidence  was  now  prayed.  It  was 
stopped  by  the  proctor  for  the  wife,  asserting  an  allegation.  At  the 
same  time  he  stated,  that  his  principal,  the  wife,  though  perfectly  satis- 
fied of  her  capacity  to  oppose  the  paper  propounded,  effectually,  by  rea- 
son that  the  deceased  was  of  unsound  mind,  at  the  time  of  his  writing  it, 
still,  in  consideration  of  the  small  amount  in  value  of  the  property, 
would  waive  her  asserted  allegation,  and  consent  to  administration,  with 
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the  paper  annexed,  passing  to  the  other  party;— provided  the  Court 
would  strike  out  that  extraneous  part  of  it,  so  injurious  to  her  (the  wife's) 
character — for  which  there  was  said  not  to  be  the  slightest  foundation- 
hut  that  it  solely  proceeded  from,  and  indeed  was  evidence  of,  the  de- 
ceased's insanity,  at  the  time  when  it  was  written.  The  property,  after 
such  erasure,  would  still  stand  wholly  bequeathed  to  the  sister. 

The  CouHT 

Said  that,  not  having  authority  to  strike  out,  or  expunge,  any  part  of  a 
will  written  by  a  testator,  propria  manUj  upon  a  mere  verbal  application 
like  the  present,  it  was  compelled,  unwillingly,  to  withhold  its  assent  to 
the  prbposition,  now  made  on  the  part  of  the  wife.  It  remembered  that 
a  similar  application  on  the  part  of  a  nobleman,  whose  wife  had  made 
serious  reflections  upon  him  in  her  will,  had  been  rejected  by  its  pre- 
decessor. Sir  William  Wynne,  on  similar  grounds;  although  in  that,  as 
in  the  present  case,  all  parties  were  consenting. 

Under  these  circumstances,  the  proctor  for  the  wife  asserted  an  alle- 
gation. 


In  Uie  Goods  of  MARTHA  FENTON,  deceased ^p.  35. 

(On  Motion.  J  • 


It  is  the  practice  of  the  office  not  to  receive  the  renunciation  of  an  executor,  8cc. 
without  the  original  will.  Hence  the  Court,  when  applied  to  for  letters  of 
administration,  limited  to  assign  a  satisfied  term  of  years  to  the  nominee  of  the 
owner  of  the  fee,  (in  which  case,  it  is  not  the  practice  of  the  office  to  annex 
the  original  will,)  on  the  renunciation  of  the  party  entitled  to  the  administra- 
tion of  the  deceased's  effects,  with  her  will  annexed,  in  preference  to  receiving 
the  renunciation  without  the  original  will,  (this  not  bemg  to  be  had,)  decreed 
the  party  entitled  to  be  cited  to  accept  or  refuse,  &c.,  promising  to  grant  the 
administration  to  the  nominee  of  the  owner  of  the  fee,  on  the  other's  default. 

Bt  indenture,  dated  the  3d  of  December,  1759,  certain  premises  situa- 
ted at  Sampford,  in  the  county  of  Essex,  were  assigned  to  Martha  Fen- 
ton, for  the  then  remainder  of  a  term  of  1000  years,  as  security  for 
the  payment  of  a  principal  sum  of  365/.,  with  interest  to  her,  the  said 
Martha  Fenton. 

Martha  Fenton  died  in  the  year  1760,  without  having  been  paid  the 
said  mortgage  debt;  having  made  her  will,  and  thereof  appointed  her 
daughter,  Martha  Brentnall,  sole  executrix,  who  proved  the  same  in  the 
Court  of  the  Archdeacon  of  Suffolk.  She,  Martha  Brentnall,  also  died, 
ha\^ing  made  her  will,  and  thereof  appointed  Daniel  Fenton  and  John 
Stephen  Debenne,  executors;  who  proved  the  same  in  the  Consistory 
Court  of  Norwich. 

In  September,  1790,  the  said  mortgage  debt,  and  interest  then  due  there- 
on, amounting  to  420/.,  was  paid  to  the  said  executors;  who,  on  the  29th 
of  that  month,  by  indenture,  acknowledged  the  receipt  thereof;  and  as- 
signed the  said  term  to  a  trustee  of  the  then  owner  of  the  fee,  to  attend 
the  inheritance  of  the  premises. 

Lastly,  John  Stephen  Debenne,  the  survivor  of  the  said  two  executors, 
also  died,  having  made  his  will,  and  thereof  appointed  two  executors, 
who  proved  the  same  in  the  Court  of  the  Archdeacon  of  Norfolk — one 
of  which  two  executors,  Mr,  Charles  Clark,  was  still  living. 
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Martha  Fenton,  the  original  testatrix,  had,  of  course,  made  no  assign- 
meht  of  the  term;  and  the  assignment  thereof  made  by  the  executors  of 
her  daughter,  and  sole  executrix,  was  deemed  invalid  in  law,  by  reason, 
that  they  were  not  her  representatives,  by  the  authority  of  a  competent 
Court — as  di prerogative  probate  of  her  will  should  have  been  had:  con- 
sequently, the  legal  right,  or  interest,  in  the  remainder  of  the  said  term 
of  1000  years,  was  still  held  to  be  an  unad ministered  part  of  the  per- 
sonal estate  and  effects  of  Martha  Fenton — the  whole  of  her  personal 
estate  and  effects,  save  as  to  such  remainder,  having  been  long  since  fully 
administered.  ' 

The  present  owner  of  the  estate,  being  the  only  person,  equitably  and 
beneficially,  interested  in  the  said  term,  had,  by  proxy,  under  his  hand 
and  seal,  authorised  his  proctor  to  obtain  an  administration  of  the  effects 
of  Martha  Fenton,  deceased,  limited  to  her  interest  in  the  said  term,  to 
be  granted  to  his  nominee;  and  Mr.  Clark,  the  surviving  executor  of 
the  surviving  executrix  of  tiie  sole  executrix  of  the  original  testatrix, 
(Martha  Fenton,)  had,  by  proxy,  under  his' hand  and  seal,  renounced 
his  right  to  letters  of  administration,  with  the  will  annexed,  of  the  goods 
of  the  said  original  testatrix,  Martha  Fenton.  But  the  offic^  had  scrupled 
to  pass  the  grant,  by  reason,  that  this  renunciation  had  not  been  ac- 
companied with  the  original  will  of  the  deceased,  (a)  (which  Mr.  Clark 
had  no  means  of  obtaining,  it  having  been  proved,  and  still  remaining  in 
the  Court  of  the  Archdeacon  of  Suffolk;) — and  it  not  being  the  practice 
of  the  office  to  receive  the  renunciation  of  a  parly,  unless  it  be  accompa- 
nied by  the  original  will  of  the  deceased,  probate  of  which,  or  adminis- 
tration, with  that  will  annexed,  it  purports  to  renounce.  Under  the 
special  circumstances,  however,  of  the  case,  the  Court  was  moved  to  de- 
cree administration,  limited  as  above,  to  the  nominee  of  the  owner  of  the 
estate,  upon  the  renunciation  of  Mr.  Clark,  without  the  production  of 
the  deceased^s  will.     But 

The  CouBT, 

Said,  that,  in  preference  to  so  doing,  in  violation  of  a  settled  rule  of 
practice,  it  would  decree,  Mr.  Clark  to  be  cited  to  accept,  or  refuse,  let- 
ters of  administration,  with  the  will  annexed,  &c. ,  of  the  unadministered 
effects  of  Martha  Fenton,  deceased;  and  that,  in  the  event  of  his  not  ap- 
pearing, or  of  his  appearing  and  failing  to  show  cause  to  the  contrary,  it 
would  then  decree  a  limited  administration,  as  now  prayed,  to  the  no- 
minee of  the  owner  of  the  fee.  Accordingly,  it  directed  a  decree  to  that 
effect  to  issue. 

(o)  Note,  that  it  is  not  the  present  practice  of  the  office  to  annex  the  will  to  an 
administration  limited  to  assign  a  satisfied  term  of  years. 


CLEMENT  V.  RHODES  and  others.— p.  37. 

(On  Motion.) 

No  party,  whether  such  originally,  or  a  mere  intervener  in  a  cause,  can,  of  rights 
plead  in  the  principal  cause,  after  publication  has  once  passed,  of  evidence 
taken  in  that  cause.  But  the  Court,  if  prayed,  may  still,  ex  graiia,  permit  a 
party  so  to  pleads  on  cause  shown.  Facts  set  forth  in  an  affidavit,  in  order  to 
round  a  prayer  to  that  effect,  on  the  part  of  an  intervener,  stated  by  the  Court; 
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and  held,  for  reasons  stated,  to  be  insufficient  to  sustain  the  prajer.  But  the 
party  so  prayiog,  permitted,  under  the  circumstances,  to  cross-examine  the 
witnesses  on  the  other  side,  (so,  after  their  evidence j^wA/wAerf,  that  is,)  on  first 
giving  security  for  the  payment  of  costs,  if  finally  awarded  against  him  by  the 
Court. 

Interveners  must  take  the  cause  in  which  they  intervene  as  they  find  it  at  the  time 
of  such  their  intervention.  Hence  they  can  only,  of  right,  do  what  they  might 
have  done,  had  they  been  parties  in  the  first  instance^  or  had  their  interven- 
tion occurred  in  an  earlier  stage  of  the  cause. 

Facts  noviter  jierventa,  newly  come,  to  the  knowledge  of  the  proponent,  are  the 
sole  facts  pleadable  after  publication,  (and  that  only  by  special  leave  of  the 
Court,)  except  under  circumstances  very  extraordinary. 

Judgment. 

Sir  John  Nicholl. 

This  application,  which  is  one  of  some  importance  in  its  bearing  upon 
a  point  of  practice,  arises  out  of  the  following  case  : 

The  testator  in  the  cause,  Thomas  Millson,  died  on  the  20th  of  March, 
1825.  The  will  propounded  in  the  cause,  bears  date  on  the  21st  of 
March,  1821.  On  the  26th  of  April,  1825,  a  decree  issued,  at  the  in- 
stance of  Alice  Clement  (a  natural  daughter  of  the  testator)  sole  execu- 
trix of  this  will  of  the  21st  of  March,  1821,  against  Thomas  Rhodes, 
the  testator's  nephew,  and  one  of  his  only  two  next  of  kin,  (a)  and 
against  Thomas  Millson  (the  testator's  naturd  son)  a  legatee,  or  annui- 
tant, in,  and  under,  a  former  will  of  the  said  testator,  bearing  date  in  the 
month  of  August,  1820,  citing  them,  the  said  Thomas  Rhodes  and  Tho- 
mas Millson,  to  seethe  said  will  of  the  21st  of  March,  1821,  propound- 
ed, and  proved,  in  solemn  form  of  law;  with  the  t/^t«a/ intimation.  This 
decree  to  see  proceedings  was  personally  served,  both  upon  Mr.  Rhodes, 
and  upon  Mr.  Millson,  on  the  30th  of  the  same  month  of  April. 

On  the  first  session  of  the  ensuing  Trinity  term,  a  proctor  appeared 
for,  and  exhibited  a  special  proxy  under  the  hands  and  seals  of,  the  said 
Alice  Clement,  and  her  husband,  Richard  Clement,  and  brought  in  a 
special  affidavit  of  his  said  parties,  -as  to  scripts,  with  scripts  annexed, 
marked  from  letter  A.  to  letter  N. — and  then,  in  pain  of  the  parties 
cited,  propounded  the  paper  marked  letter  A.  j  being  the  will  of  March, 
1821;  and  asserted  an  allegation.  That  allegation  (a  common  condidit) 
was  brought  in  on  the  second,  and  was  admitted  on  the  third,  session 
of  the  term.  On  the  fourth  session,  additional  articles  were  brought  in, 
and  were  admitted  on  the  bye-day;  such  additional  articles  pleading 
merely,  the  death,  character,  and  hand-writing,  of  one  of  the  three  sub- 
scribed witnesses  to  the  will. 

On  the  cojididit,  and  these  additional  articles,five  witnesses  were  ex- 
amined; (b)  and  on  the  first  session  of  the  present  (Michaelmas)  term, 
the  Court  decreed  publication,  and  assigned  the  cause  for  sentence  on 
the  first  assignation; — upon  which,  and  the  usual  accompanying  as- 
signation as  to  exceptive  allegations,  the  cause  stood  till  the  third  session. 
All  the  above  proceedings  were  regularly  had,  on  pain  of  the  par- 
ties cited.     But  on  this  third  session  of  Michaelmas  term,  an  appear- 

(a)  The  sole  other  next  kin,  John  Rhodes,  brother  of  Thomas  Rhodes,  had 

greviously  executed  a  proxy  of  consent  to  a  probate  of  the  will  of  the  21st  of 
larch,  1821,  issuing  to  Alice  Clements,  the  executrix. 

(b)  Namely,  on  the  condidit,  Mr.  Langton,  a  solicitor,  who  pi'epared  the  will, 
and  the  two  surviving  subscribed  witnesses; — and,  on  the  additional  articles,  two 
persons,  to  the  death,  character,  and  hand- writing  of  the  third  subscribed 
witness. 
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ance  is  at  length  given  for  Mr.  Thomas  Millson^  not  as  in  order, 
either  to  defend  his  case  by  counsel  at  the  hearing,  or  to  plead,  as  he 
would  be  entitled  of  right  to  do,  in  exception  to  the  testimony  of  the 
witnesses  examined  on  the  condidit;  but  as  praying,  now,  in  this  last 
stage  of  the  cause,  and  after  the  publication  of  evidence  already  taken  in 
it,  to  be  permitted  to  plead  in  the  principal  cause.  The  question  to 
which  this  prayer  gives  rise,  being  that  now  to  be  disppsed  of,  is,  whe- 
ther the  petitioner  is  entitled  dejure^  or  should  be  permitted,  ex  gratia ^ 
so  to  plead. 

Now  the  question  of  right  may  be  disposed  of  in  a  very  few  words. 
No  party  can,  of  right,  plead  in  a  principal  cause  after  publication  has 
once  passed  of  evidence  already  taken.  And  the  rule  as  to  interveners 
being,  that  they  must  take  the  cause  in  which  they  intervene,  as  they 
find  it  at  the  time  of  tlieir  intervention;  and  that  they  can,  at  such  time, 
as  of  right,  only  do  what  they  might  have  done  had  tliey  been  parties 
in  the  first  instance,  or  had  their  intervention  occurred  in  an  earlier 
stage  of  the  cause,  it  follows,  that  Mr.  Millson  can,  of  right,  only  plead 
in  exception  to  the  testimony  of  the  adverse  witnesses;  and  that  he  can- 
not, of  right,  now,  aftey  publication,  give  any  plea  whatever  in  the 
principal  cause.  * 

But  the  Court  may  even  rescind  the  conclusion  of  a  cause,  in  order  to 
new  facts  being  pleaded;  so  that  clearly  it  may  accede  to  this  petitioner's 
prayer,  ex  gratia^  as  the  cause,  at  the  time  of  his  intervention,  was  not, 
actually,  formally  concluded.  And  the  real  question,  in  this  view  of  the 
case,  is,  whether  the  grounds  laid  by  the  petitioner,  in  an  afl5davit  which 
he  has  filed  in  support  of  his  prayer,  are,  or  are  not,  of  a  nature  to  induce 
the  Court,  in  the  exercise  of  a  sound,  legal,  discretion  upon  all  the  cir- 
cumstances of  the  case,  to  permit  him  to  plead  now,  after  publication, 
not  in  exception  to  the  testimony  of  the  witnesses  whose  depositions  are 
so  published,  but  in  the  principal  cause. 

The  petitioner's  afiidavit  is  to  this  efiect; — it  states  that  the  testator 
in  the  cause  died  in  the  month  of  March,  1325,  at  the  ase  of  eighty-eight 
years,  having  first  duly  made  and  executed  his  last  will  and  testament, 
bearing  date  on  the  14th  of  August,  1820,  wherein  he  bequeathed  the 
petitioner  an  annuity  of  200/.,  charged  upon  his  real  property,  for  life; 
and  afterwards  to  his,  the  petitioner's  children; — thaty  in  the  month  of 
November,  1824,  the  testator  vr^iS  found  to  be  of  unsound  mind,  and  to 
have  so  been  from  the  25th  of  September,  1820,  under  a  commission  in 
the  nature  of  a  writ  de  lunatico  inquirendoj  which  issued  about  that 
time  out  of  Chancery,  at  the  instance  of  the  petitioner,  founded  upon  the 
testator's  incompetency  to  manage  his  affairs; — and  that  .a  committee, 
ad  interimy  of  his  person  and  estate  was  afterwards  (for  so  the  affidavit, 
generally y  expresses  it)  appointed  by  the  high  court  of  Chancery; — 
consequently,  that  the  will  propounded  in  this  cause  was  made  six 
months  after  the  time  from,  and  subsequent  to,  which,  a  jury  h^  found 
and  returned,  that  the  alleged  testator  was  non  compos  mentis. 

Now,  of  the  facts  so  alleged  or  disclosed  in  the  affidavit,  being  the 
facts  (if  not  the  sole,  the  principal  facts)  proposed  to  be  pleaded,  it  is 
evident,  that  Mr.  Millson  was  in  possession  of  the  whole,  even  prior  to 
the  commencement  of  this  cause.  None  of  these  are  facts  newly  come 
to  his  knowledge;  the- sole  facts  pleadable  after  publication,  and  only  by 
special  leave  of  the  Court,  except  under  circumstances  very  extraordi- 
nary.    The  petitioner  fails,  then,  to  lay,  in  support  of  his  prayer,  the 
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only  ground  upon  which  the  Court,  except  in  a  case,  I  repeat,  very  ex- 
traordinary, would  be  justified  in  acceding  to  it 

A  case,  however,  to  justify  the  Courtis  interference,  is  attempted  to 
be  made,  in  a  subsequent  part  of  the  aflSdavit,  in  which  the  petitioner 
states,  that  he  was  disabled  from  appearing  to  the  decree  to  see  proceed- 
ings in  this  cause,  in  the  first  instance,  by  extreme  poverty  and  indi- 
gence; that  ever  since  the  month  of  April,  when  he  was  personally 
served  with  the  said  decree,  he  has  been  busied  in  applying  to  his  friends 
for  assistance;  but,  that  only  on  the  22d  of  November,  iust  prior  to  this 
third  session  of  the  term,  his  father-in-law  came  forward,  and  consented 
to  afford  him  the  pecuniary  means  of  opposing  the  will  propounded  in 
this  cause  on  behalf  of  Mrs.  Clement 

Now  is  the  case  so  set  up? — is  the  attempt  to  account  for  the  peti- 
tioner's late  appearance  in  the  cause,  for  it  only  comes  to  this,  strictly 
satisfactory?  I  can  hardly  so  deem  it  If  in  extreme  indigence,  as  he 
now  states,  the  petitioner's  regular  course  was,  to  apply  for  leave  to  sue 
in  forma  pauperis.  He  might  well,  indeed,  have  experienced  some 
difficulty  in  obtaining  that  privilege,  as  he  is  an  annuitant  in  the  sum  of 
100/.  for  life,  under  3ie  will  which  he  now  opposes.  He  did  not,  how- 
ever, even  seek  to  obtain  it;  which  not  havn^  done,  I  think  that  I  am 
bound  not  to  suffer  the  fact,  admitting  it  to-te,  of  the  petitioner's  ex- 
treme indigence,  so  averred,  in  this  stage  of  the  cause,  to  operate,  undtdj/j 
to  the  prejudice  of  the  other  litigant 

But  a  circumstance  discloses  itself  in  this  part  of  his  affidavit,  not  of 
a  nature  to  sustain  the  petitioner's  prayer.  His  annuity  under  the  will 
of  August,  1820,  as  I  have  said,  doubles  in  amount  that  which  he  is  en- 
titled to  under  the  will  of  March,  1821.  If,  then,  his  friends  had  con- 
ceived that  he  had  good  legal  grounds  of  opposing  the  latter,  in  order  to 
set  up  the  former,  will,  would  not  their  assistance  have  been  furnished 
him  earlier?  Would  they,  especially  his  father-in-law,  not  have  come 
forward,  till  aft«r  the  evidence  was  published,  and  when  the  cause  was 
on  the  point  of  being  concluded?  The  father-in-law  had  every  induce- 
ment, for  the  sake  of  his  daughter  and  her  children,  to  whom  the  annuity 
of  200/.  is  limited  by  the  will  of  August,  1820,  failing  the  petitioner. 
Their  backwardness,  especially  that  of  the  father-in-law,  who  now  comes 
forward,  tends  to  show  that  they,  at  least,  are  not  sanguine  in  their  belief 
that  any  effectual  opposition  can  be  raised  to  the  will  propounded  in  this 
cause. 

The  rest  of  the  petitioner's  affidavit  is  simply  this: — ^After  making 
oath,  that  neither  he,  nor  any  person  on  his  behalf,  has  seen  or  penisea 
any  of  the  depositions  published  in  the  cause,  he  concludes  by  averring 
his  belief,  that  the  will  propounded  was  made  while  the  deceased  was  of 
unsound  mind;  and  that  he,  the  petitioner,  shall  be  able  to  prove  that 
fact,  by  the  evidence  of  good  and  competent  witnesses,  if  allowed  to  do 
BO  by  ttie  Court 

Now  the  principal  averment  in  this  part  (indeed  in  the  whole)  of  the 
affidavit,  is,  that  the  deceased  was  incompetent,  at  the  time,  in  question, 
of  the  making  of  this  will.  The  petitioner  swears  to  his  belief,  that  he 
was  so  incompetent;  but  he  assigns  no  ground  for  such  his  belief;  save, 
and  except,  that  of  the  finding  of  the  jury,  mentioned  at  the  head  of  his 
affidavit  It  appears,  however,  from  the  affidavit  of  Mr.  Langton,  the 
deceased's  solicitor,  which  has  been  filed,  by  the  executrix,  in  answer  to 
th'  t  of  the  petitioner,  that  the  circumstances  respecting  that  verdict,  and 
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the  application  for  a  commission  of  lunacy  itself,  are  a  little  extraordinary. 
It  appears  by  this,  that  the  commission  issued,  at  the  suit  of  Millson,the 
present  petitioner,  on  the  20th  of  Norember,  1824;  and  that  the  writ  of 
inquiry  was  executed  on  the  26th  of  November;  no  notice  whatever, 
either  of  the  commission  itself,  or  of  the  execution  of  the  writ  of  inquiry, 
having  been  communicated,  either  to  Mr.  and  Mrs.  Clement,  with  whom 
the  deceased  was  residing,  or  to  Mr.  Liangton,  his  solicitor,  till  the  25th, 
the  day  immediately  preceding  the  execution  of  the  writ  of  inquiry.  It 
appears  by  this,  thatj  under  these  circumstances,  proceedings  were  im* 
mediately  instituted,  in  the  Court  of  Chancery,  to  traverse  the  inquisi- 
tion, and  set  aside  the  verdict;  which  proceedings  were  actually  depend- 
ing, when  the  testator  died,  in  March  1825.  And  lastly,  it  further  ap- 
pears, by  Mr.  Langton's  affidavit,  that,  though  a  committee,  ad  interimj 
(the  reason  of  such  conditional  Sippeintment  of  a  committee  now,  for  the 
first  time,  disclosing  itself),  was  appointed,  as  sworn  by  Millson,  yet, 
that  such  committee,  ad  interim^  was  the  testator's  daughter,  Mrs.  Cle- 
ment, the  executrix  of,  and  party  propounding  this  will.  AH  these  cir- 
cumstances are  extremely  suspicious;  to  which  I  may  add  another, namely, 
the  period  fixed  upon  by  the  jury  as  that  at  which  the  testator's  incapa- 
city is  found  to  have  commenced.  They  find  him  to  have  been  of  un- 
sound mind,  from  the  25th  of  September,  1820.  Now  the  will,  under 
which  the  petitioner  Millson  takes  the  annuity  of  200/.,  for  his  own  life, 
and  that  of  his  children,  is  dated  in  August,  1820.  But  it  does  so  hap*- 
en,  that,  at  the  back  of  this  will,  is  a  codicil,  dated  in  December,  1820, 
y  which  Millson's  powers,  in  respect  of  this  annuity,  are  materially 
abridged;  this  codicil  providing,  that  his  life-interest  shall  be  forfeited  in 
the  event  of  his  attempting  to  anticipate  this,  as  by  sale,  or  mortgage, 
or  otherwise;  and  that  the  annuity  shall  then  go  to  his  children,  as  if  he 
were  naturally  dead.  Hence  the  verdict  of  the  jury,  fixing  the  com- 
mencement of  the  testator's  mental  incapacity,  so  precisely,  between  the 
date  of  the  will,  and  that  of  this  codicil,  is,  in  conjunction  with  those 
other  facts  stated  in  Mr.  Langton's  affidavit  relative  to  the  commission 
of  lunacy  itself,  and  the .  execution  of  the  writ  of  inquiry,  to  which  I 
have  already  adverted,  a  very  singular,  and  alarming  feature  of  the  case. 
I  have  looked  through  the  several  testamentary  papers  in  this  cause, 
in  order  to  see  whether  they  afibrd  any  circumstances  tending  to  sustain 
the  present  application.  That,  however,  I  am  bound  to  say,  is  not 
their  effect  by  any  means.  The  son  is  a  mere  annuitant  in  every  one 
of  these  wills; — the  principal  estate,  both  real  and  personal,  is  given, 
and  devised,  to  the  daughter,  in  each  and  all  of  them(a).  The  trustees 
in  all,  are  the  same,  particularly  Mr.  Langton;  and  through  his  agency, 
^very  one  of  these  wills  appears  to  have  been  executed.  There  is  a  pa- 
per of  instructions  for  a  will  of  March,  1821,  dated  on  the  14th  of  that 
month,  in  the  testator's  hand-writing;  and  that  will  itself  (dated  on  the 
19th  of  March)  is  drawn  up,  and  attested,  by  Mr.  Langton;  who  also  at- 
tests as  well  the  will  of  August,  1820,  as  the  codicil  of  December  in 
that  year;  by  which,  Millson's  powers  in  respect  of  his  annuity  are 
abridged,  as  already  said.  The  will  of  th^  21st  of  March,  1821,  (that 
propounded),  is  precisely  to  the  same  effect  with  that  of  the  19th  of. 
March,  two  days  prior,  except  in  some  legal,  technical,  particulars,  not 

(a)  The  testator  died  possessed  of  real  and  personal  estate  valued,  eachi  at 
about  4000^ 
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at  all  interfering  with  the  substance  of  the  will.  This  last  will,  indeed, 
is  not  attested  by  Mr.  Langton,  (possibly  as  with  reference  to  his  being 
a  trustee),  but  he  prepares  that  will,  like  all  the  others, — and  two,  of  the 
three,  attesting  witnesses  are  persons  in  apparent  connexion  with  him; 
being  described,  as  he,  Mr.  Langton  himself,  is,  of  Clothworker's  Hall. 
The  circumstances,  then,  so  disclosed  on  the  face  of  these  testamentary 
papers,  are  not  at  all  of  a  nature  to  sustain  this  application — as  they  go 
strongly  to  negative  the  testator's  asserted  incapacity,  at  the  time  when 
this  will  was  actually  executed;  the  sole  ground  of  the  projected  opposi- 
tion to  the  will  itself. 

What,  however,  lastly,  as  appears  from  the  petitioner's  own  affidavit, 
is  the  sort  of  case  meant  to  be  set  up  in  opposition  to  the  will?  It  is, 
obviously,  a  case  oi  general  insanity.  But  if  this  be  established  on  his 
part,  it  is  still  open  to  the  executrix  to  set  up  a  lucid  interval,  or  capoAd^ 
ty^  at  the  time  in  question  of  the  making  of  the  will— on  proof  of  which, 
notwithstanding  general  insanity  proved,  the  Court  will  still  be  bound 
to  pronounce  in  favour  of  the  will.  What  the  Court,  then,  is  to  expect 
from  Mr.  Millson  is,  probably,  a  lengthy  allegation,  setting  up  a  case  of 
general  incapacity,  or  unsoundness  of  mind — its  effect  after  all,  at  the 
utmost,  being,  to  throw  some  additional  onus  ptobandi  on  the  execu- 
trix— and,  so,  to  render  a  stricter  proof  of  the  factum  of  the  will  in 
question,  especially  in  the  article  of  capacity j  essential,  than  the  Court 
might  otherwise  possibly  require.  Now  for  the  petitioner's  own  sake, 
it  is  surely  best  not  to  dlow  him  to  involve  himself,  and  his  friends,  in 
the  intricacies  of  such  a  case— especially  if  I  can  put  him  in  the  way  of 
attaining  his  object,  by  a  more  summary,  and  less  expensive  mode* 
And  if  I  allow  him,  as  I  incline  to  do,  to  cross-examine  tlie  witnesses 
on  the  condidity  in  particular,  Mr.  Langton,  it  appears  to  me,  that,  by 
so  doing,  he  may  attain  all  the  benefit,  which  he  proposes  to  himself  by 
going  into  a  substantive  plea.  He  may  bring  out  by  this  process,  the 
commission  of  lunacy,  and  finding  of  the  jury,  that  the  dece^ed  was 
non  compos  mentisy  at  the  time  when  this  will  was  executed. — Mr. 
Langton  must  admit,  for  he  has  already  sworn  to,  this.  He  may  arrive, 
by  this  same  process,  and  it  should  seem  by  this  alone,  at  all  the  circum- 
stances connected  with  the  preparation,  and  execution,  of  the  will,  which 
is  the  immediate  subject  of  this  suit  He  is  even,  to  some  extent,  placed 
by  this,  in  a  better  situation  than  he  would  be,  in  the  event  of  his 
being  permitted  to  plead.  If  that  privifege^  is  accorded  to  him,  the  exe- 
cutrix will  be  entitled  to  plead  again,  of  course — and  though  he,  so 
sworn,  has  not  seen  the  depositions,  she  has  seen  them;  and  may  bolster 
up  her  case,  if  at  present  a  weak  one,  by  a  new  plea,  so  shaped,  as  to 
supply  any  d^ect  of  proof  in  her  case,  as  it  now  stands.  Upon  the 
whole,  therefore,  it  appears  to  me,  that  I  go  the  utmost  length,  and  at 
the  same  time  provide  best  for  the  petitioner's  own  interest,  by  restrict- 
ing him  to  a  cross-examination  of  the  witnesses  on  the  condidit.  This 
privilege,  accordingly,  under  the  circumstances  which  are  stated  in  his 
aflSdavit,  I  propose  to  concede  to  him — but,  injustice  to  the  other  party, 
I  think  that  I  am  bound  to  accompany  that  concession  with  a  condition, 
that,  prior  to  availing  himself  of  this  privilege,  he,  the  petitioner,  gives 
security,  in  the  sum  of  100/.,  for  the  payment  of  such  costs  as  the  Court, 
if  it  should  be  of  opinion  that  his  opposition  to  the  will,  and  consequent- 
ly that  this  application  to  the  Court,  are  frivolous,  or  vexatious,  or  both, 
may,  in  the  result,  think  fit  to  award  against  him.     The  friends  who 
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have  consented  to  assist  the  petitioner  in  opposing  this  will,  by  plea, 
will,  of  course,  I  presume,  be  bound  for  him,  in  the  sum  now  required — 
but,  be  that  as  it  may,  such  security  mtcst  be  given,  before  I  can  per- 
mit him,  in  this  stage  of  the  cause,  to  cross-examine  the  adverse  wit- 
nesses, with  any  show  of  justice  to  the  other  party  in  the  cause(a). 

(a)  In  the  event  of  this  suit,  the  Court  in  Trinity  term  pronounced  for  the  will, — 
Mr.  Millson,  after  giving  the  security  required,  having  cross-examined  the  wit- 
nesses on  the  condidU — but  without  condemning  Mr.  Millson  in  costs. 


LONG  V.  ALDRED.— p.  48. 


(0/1  the  •ddmission  of  an  Allegation.) 

If  a  will  be  made  before  marriage,  and  the  wife  survive  the  husband,  that  will 
does  not  revive  by,  and  upon  the  mere  death  of  the  husband.  But  if  a  woman 
refiublUh,  in  her  widowhood,  a  will  that  she  had  made,  being  a  feme  sole,  such 
will  is  equally  good,  and  valid,  to  dispose  of  her  property,  as  if  it  had  been,  ac- 
tually, and  originally,  made  by  her,  m  her  widowhood. 

J/otet  Facts  and  curcumstances,  of  what  nature,  will  amount  to  the  republication 
of  a  will  of  fieraonal  estate. 

In  the  year  1813,  Margaret  Brown,  widow,  the  deceased  in  this 
cause,  then  resident  at  Bengal  in  the  East  Indies,  duly  made,  and  exe- 
cuted, her  last  will  and  testament,  bearing  date  the  12th  of  April,  1813; 
whereby  she  bequeathed  the  whole  of  her  personal  property,  in  equal 
moieties,  between  Mary  Ann  Brown,  her  heirs,  &c. ,  and  Mary  Aid  red 
(party  in  the  cause)  her  sister,  and  appointed  Henry  Churchill,  Esq., 
sole  executor. 

After  executing  the  above  will,  the  deceased  intermarried  with  Hen- 
ry Minson  Baker,  by  whom  she  had  no  issue;  and  who  died  on  the  15th 
of  June,  1819. 

The  party  deceased  in  the  cause  (then  Margaret  Baker)  died  on  the 
9th  of  June,  1820,  leaving  behind  her  Mary  Aldred,  and  Samuel  Al- 
dred,  her  sole  next  of  kin;  and  supposed^  at  that  time,  the  only  persons 
entitled  to  her  personal  estate  and  effects,  in  case  of  her  legal  intestacy. 

The  sole  executor  named  in  her  said  will,  having  died,  shortly  after 
the  deceased  herself,  without  proving  the  same,  administration,  with  the 
said  will  annexed,  was  granted  by  the  Court  in  the  month  of  October, 
1821,  to  Mary  Aldred,  the  sister,  as  one  of  the  universal  legatees  there- 
in named;  Samuel  Aldred,  the  brother,  and  the  supposed  only  person 
interested  to  contest  the  will,  consenting  to  that  grant. 

It  subsequently  appeared,  however,  that  the  deceased  left  certain 
nephews,  and  nieces,  entitled  in  distribution  to  her  personal  estate,  if 
dead  intestate  in  law:  And  a  decree  was  now  taken  out  at  the  instance 
of  one  of  those  parties,  James  Long,  a  nephew,  -citing  the  sister,  Mary 
Aldred,  to  bring  in  the  letters  of  administration,  with  the  will  annexed, 
so  obtained,  as  aforesaid,  and  to  prove  the  will,  in  solemn  form  of  law; 
on  pain  of  .the  deceased  being  pronounced  to  have  died  intestate.  The 
sister,  Mary  Aldred,  had  appeared  to  that  decree;  and  the  question  at 
issue  was,  the  admissibility  of  an  allegation,  propounding,  on  her  part, 
the  said  will. 
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This  allegation  pleaded^  in  the  Ist  and  2d  articles^  or  positions,  the 
factum  of  the  will  of  April  1913 — ^the  subsequent  intermarriage  of  the 
testatrix  with  Henry  Minson  Baker — and  the  death  of  Mr.  Baker,  in 
the  month  of  June  1819,  as  already  stated.  It  then  pleaded,  in  the  3d 
and  4th  articles,  as  follows: — 

3.  ^^  That  on  a  day  happening  in  or  about  the  month  of  March,  1820, 
the  said  Margaret  Baker,  the  deceased  in  this  cause,  being  confined  to 
her  room  by  illness,  desired  her  nurse,  Jane  Leader,  who  was  then  at- 
tending her,  to  bring  her  a  mahogany  box,  in  which  she  kept  her  papers 
of  moment  and  concern,  for  the  purpose  of  taking  therefrom  her  mar* 
riage  bond — that  the  said  Jane  Leader,  accordingly,  delivered  the  said 
box  to  the  said  deceased,  and  whilst  engaged  in  looking  over  the  papers 
therein,  the  said  deceased  took  therefrom  her  will,  being  the  very  will 

{leaded  and  propounded  in  this  cause,  and  observed  to  her,  the  said  Jane 
leader,  pointing  to  the  said  will,  <  Nurse,  this  is  my  will,'' — and  upon 
the  said  Jane  Leader  observing  that  it  was  not  a  will,  and  that  it  was  all 
eaten  by  mice,  the  deceased  replied,  <  that  it  was  so  eaten  by  cock-roaches 
— that  it  was  the  will  she  would  abide  by«-— that  peo{^  wished  her  to 
make  another;  but  that  she  would  not,  as,  if  she  did,  she  should  not  alter 
it;"  or  words  to  that  very  effect  That  the  deceased  then  observed  to 
the  said  Jane  Leader,  that  she,  the  deceased,  would  read  the  said  will 
to  her,  which  she  accordingly  began  to  do;  but,  on  some  person  coming 
into  the  room,  she  desisted  therefrom,  and  replaced  the  said  will  in  the 
said  box,  desiring  the  said  Jane  Leader  not  to  mention  that  she,  the  said 
deceased,  had  a  will;  and  adding,  ^Now,  nurse,  if  any  thing  should  hap- 
pen to  me,  you  know  where  it  is,^  meaning  the  said  will,  which  she,  the 
deceased,  had  so  replaced  in  the  said  mahogany  box." 

4.  ''The  said  Margaret  Baker  has'also,  since  the  death  of  the  said 
Henry  Minson  Baker,  on  several  occasions,  up  to  the  time  of  her  death, 

declared  to  various  persons,  and  particularly  to Claypole,  spinster, 

and  Benjamin  Baker,  that  she  had  made  a  will  in  India,  of  which  Captain 
Churchill  (meaning  the  said  Henry  Churchill,  esq.)  was  executor — that 
she  intended  the  same  to  operate — and  that  her  affairs  were  to  be  settled 
according  to  the  directions  contained  in  such  will." 

5.  The  fifth  article  of  the  allegation  merely  pleaded,  the  finding  of 
the  will  propounded,  among  the  deceased's  papers  of  moment  and  con- 
•cern,  in  the  box,  where  she  was  pleaded,  in  the  third  article,  to  have  de- 
posited the  same — and  that  no  other  testamentary  paper  whatever,  of  the 
said  deceased,  had  been  found,  either  there,  or  elsewhere.     And, 

6.  The  sixth  article  only  went  to  the  death  of  the  executor  without 
proving  the  will;  and  to  the  granting  of  letters  of  administration,  with 
the  will  annexed,  to  Mary  Aldred,  as  already  stated  in  the  case. 

The  admission  of  this  allegation  was  opposed,  principally,  as  with 
reference  to  an  old  case,  before  the  Delegates,  (a)  in  which  it  was  held, 
that  "  if  a  will  be  made  before  marriage,  and  the  wife  survives  the 
husband,  yet  the  will  shall  not  revive  upon  the  husband's  death."   But* 

The  Court 

Was  decidedly  of  opinion,  that  the  case  cited  only  went  to  show,  that 
the  will,  under  such,  and  similar,  circumstances,  did  not  revive  by  the 
mere  circumstance  of  the  husband's  death— but,  that  if  a  woman  repub- 
lished a  will,  which  she  had  made  prior  to  her  coverture,  in  and  during 

(a)  Mrs.  Lewis's  case— as  reported  in  4th  Bum's  Ecc.  Law,  p.  Sh 
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her  widowhood,  that  will,  upon  general  principles,  was  equally  good 
to  dispose  of  her  property,  as  if  the  same  had  actually,  and  originally, 
been  made  in,  and  during,  her  widowhood.  Consequently,  as  being  of 
opinion,  that  the  facts  and  circumstances  pleaded  in  the  third  and  fourth 
articles  of  the  allegation,  would,  if  proved,  clearly  amount  to  a  republi- 
cation of , the  will  propounded  by  the  party  deceased,  in  the  cause,  in  and 
during  her  widowhood,  so  far  as  respected  her  personal  estate,  it  ad- 
mitted the  allegation  to  proof. 

Allegation  admitted,  (a) 

(fl)  The  allegation,  so  admitted,  being  proved,  and  there  being  no  showing 
eotUra^  the  Court,  in  Trinity  term,  1826,  pronounced  for  the  will. 


HILAKY     TERM. 


ARCHES  COURT  OF  CANTERBURY. 

KNIGHT  and  LITTLEJOHNS  v.  GLOYNE.— p.  53. 


(^An  Appeal  from  Winchester.) 

It  IS,  though  usual,  not  essential  to  the  validity  of  a  church-rate,  that  it  be  «*  con- 
firmed  by  the  ordinary;"  and  the  circumstance  of  a  church-rate  not  being  so 
confirmed,  is  no  obstacle  to  its  being  sued  upon,  in  the  Ecclesiastical  Court, 


PREROGATIVE  COURT  OF  CANTERBURY. 

In  the  Goods  of  JAMES  MILNES,  esquire,  deceased. — p.  55. 


(On  Motion,) 

Administration,  with  the  will  annexed,  may  be  committed  to  a  residuary  legatee, 
during'  the  lunacy  of  a  Burvvving  executor  and  reMuary  legatee,  in  trust;  at 
least  by  and  with  the  consent  (given,  or  implied),  of  the  committee  of  the 
lunatic 

This  was  an  application  for  letters  of  administration,  with  the  will 
annexed,  of  the  goods  of  James  Milnes,  esquire,  during  the  lunacy  of  the 
surviving  executor  and  residuary  legatee  m  trust,  to  be  granted  to  the 
joint  residuary  legatees  for  life,  named  in  his  will. 

On  the  18th  of  May,  1805,  the  will,  with  three  codicils,  was  proved 
by  the  oaths  of.  two  executors;  one  of 'whom  died,  leaving  a  surviving 
executor,  who  was  afterwards  (under  a  writ  de  lunatico  inquirendo) 
found  a  lunatic. 

The  two  executors  were,  also,  residuary  legatees  in  trust;  and  were 
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directed,  by  the  will,  to  lay  out  such  residue  in  the  purchase  of  freehold 
estates;  one  moiety  of  such  estates  to  be  settled  to  the  use  of  Benjamin 
Gaskell,  esquire,  for  life,  and  then  to  the  first  son,  and  his  heirs;  and, 
in  default,  to  the  second  son  and  his  heirs,  and  so  on:  the  other  moiety 
to  Daniel  Gaskell,  esquire,  &c.,  in  like  manner.  Under  these  circum- 
stances. 

The  Court  . 

Was  pleased,  on  motion  of  counsel,  to  decree  letters  of  administration, 
(with  the  will  annexed),  of  the  unadministered  effects  of  the  deceased, 
to  be  granted  during  the  lunacy  of  the  surviving  executor  and  residuary 
legatee  in  trust,  to  Benjamin' and  Daniel  Gaskell,  esquires,  the  joint  re- 
siduary legJilees  for  lifu;  by  and  with  the  consent  of  the  committee  of 
the  luuatic.  [a) 

Motion  granted,  (ft) 

(a)  It  had  h^en  <u.4;jitbtcti,  that,  under  a  recent  statute,  (6  Gea  IV.  c.  74-),  re- 
lating to  estates  and  funds  vested  in  lunatic  trustees,  &c.,  the  Court  of  Chancery 
could  make  such  an  order  respecting  the  property  not  administered,  as  would 
render  a  temporary  grant  of  administration,  in  this  case,  unnecessary.  But  a 
Chancery  barrister^  who  was  consulted  irpon  this  point,  having  giveti  an  opinion, 
that  this  act  did  not  enable  the  Court  of  Chancery  to  make  any  order  respecting 
the  unadministered  property,  until  a  legal  personal  representative  was  appointed 
by  the  proper  Ecclesiastical  Court,  to  act  for  the  lunatic  executor^  the  present 
application  was  resorted  to. 

(d)  Same  term,  bye-day.  In  the  case  of  "  Rodnall  v.  Webb/'  an  administra- 
tion was  decreed,  under  circumstances  precisely  similar;  only,  that  there  was  no 
actual  consent  of  the  committee  of  the  lunatic  But  there  had  been  a  personal 
service  of  the  citation,  calling  upon  him  to  show  cause,  &:c,,  upon  the  committee, 
and  no  dissent  expressed. 


URQUHART  and  WATERMAN  v.  FRICKER.— p.  56. 

W^here  a  next  of  kin  calls  for  proof,  y^rr  testes,  of  a  will,  and  merely  interrogates 
the  witnesses  produced  in  support  of  it,  he  is  not  liable  to  costs  for  this;  at  least, 
under  ordinary  circumstances.  Miter,  in  the  case  of  a  mere  legatee,  under 
a  FORKEB  will — whom  the  Court,  as  it  may,  is  at  all  times  disposed  to  condemn 
in  costs,  wholly,  or  in  part;  where,  m  putting  the  executors  of  a  latter  will,  on 
proof,  per  testes,  of  such  latter  will,  he  so  interrogates  (although  he  mereljf  in- 
terrogates) the  witnesses  in  support  of  it,  as  to  manifest  any  spirit  of  vexatious, 
or  undue,  litigation  on  his  part. 

This  was  a  cause,  or  business,  of  proving,  in  solemn  form  of  law,  the 
last  will  and  testament,  (with  a  codicil),  of  Ann  Timber,  late  of  Seven- 
oaks,  in  the  county  of  Kent,  deceased.  It  was  propounded  by  the  execu- 
tors, Mr.  Urquhart,  and  Mr.  Waterman;  and  was  opposed  by  Mr.  Fricker, 
one  of  the  principal  legatees,  under  a  former  will  of  the  deceased.  Seven 
witnesses  were  examined,  in  support  of  the  will;  to  each  of  whom  Mr. 
Fricker  had  addressed  interrogatories:  and  the  cause  now  came  on  to  be 
heard  upon  their  evidence.  The  will  and  codicil  were  admitted  to  be 
fully  proved;  so  that  the  question  merely  resolved  itself  into  one  of  costs; 
which,  it  was  prayed,  by  Mr.  Fricker,  might  ]pe  taken  out  of  the  estate 
of  the  deceased. 

Judgment. 

Sir  John  Nicholl. 

The  argument  which  has  been  addressed  to  the  Court  on  this  question 
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of  costs,  appears  to  me  to  have  taken  a  wrong  direction.  The  counsel 
for  the  executors  have  argued  against  costs  being  taken  out  of  the  estate; 
as  if  it  were  a  rule,  in  similar  cases,  that  costs  should  be  taken  out  of 
the  estate  of  the  deceased,  to  which  they  were  bound  to  make  out  this 
particular  case  an  exception.  But  the  rule,  in  such  cases,  is,  that  costs 
are  not  to  be  taken  out  of  the  estate:  so  that  the  burthen  of  excepting 
this  case  from  the  operation  of  a  general  rule,  clearly  rested  with  their 
opponents — the  counsel  for  the  legatee  under  the  former  wilL 

I  am  much  disposed  to  think  that  the  question  as  to  costs,  if  any,  in 
this  case,  should  have  been,  whether  the  legatee,  who  prays  to  have  his 
costs  allowed  him,  ought  not  to  be  condemned,  partly  at  least,  in  the 
costs,  to  which  the  executors  have  been  put,  through  his  means.  True 
it  is,  that,  where  a  next  of  kin  calls  for  proof  of  a  will,  per  testes,  and, 
merely^  cross-examines  the  witnesses  produced  in  support  of  that  will, 
he  is  not  subject  to  costs,  generally  speaking.  I  add  this  last,  because  I 
can  easily  conceive  a  case,  in  which,  even  a  next  of  kin  may  exercise 
his  undoubted  right  in  this  matter  so  vexatiously  as  to  make  himself  re- 
sponsible, if  not  wholly,  in  part,  for  the  costs  of  his  opponent  But  next 
of  kin  are  favourites  of  courts  of  law;  their  interests,  in  cases  of  intestacy^ 
accrue  by  mere  operation  of  the  law;  and  they  have  the  plainest,  and 
most  undoubted,  right  to  be  satisfied,  that  those  interests  are  not  defeated 
but  upon  good  and  sufficient  grounds.  A  legatee  under  a  former  will  is 
not  so  favourably  regarded:  he  T/iay,  certainly,  call  for  proof,  pertesteSf 
of  a  will,  by  which  his  interests,  under  a  former  will,  are  prejudiced: 
he,  as  certainly,  may  interrogate  the  witnesses  produced  in  support  of 
that  will;  but  Ae,  I  apprehend,  must  cleariy  do  this,  at  the  risk  of  being 
condemned  in  costs,  if  the  Colirt  has  reason  to  suspect  him  of  undue  and 
vexatious  litigation.  And  this,  especially,  in  a  case  like  the  present, 
where  the  le^tee  is  a  mere  legatee,  acting  for  his  own  sole  benefit;  that 
is,  where  he  is  neither  an  executor,  at  the  same  time,  of  the  will  under 
which  he  claims,  nor  a  trustee  in  it,  for  the  benefit  of  some  o/Aer  person, 
or  persons;  for  whose  interest,  in  common  with  his  own,  he  can  be  sug- 
gested to  have  acted,  in  opposing  the  latter  will. 

What,  then,  are  the  circumstances  of  the  present  case?  It  appears  that, 
in  1815,  the  deceased,  who  was  then  resident  at  Lewisham,  made  a  will, 
in  favour,  among  others,  of  Mr.  Fricker.  About  ten  years  before  her 
death,  she  removed  to  Sevenoaks;  and  there,  in  the  year  1819j  was  first 
introduced  to  a  Mr.  Urquhart,  a  solicitor,  at  that  place,  to  whom  she, 
subsequently,  became  much  attached;  and  whose  next-door  neighbour 
she  was  for  the  last  two  or  three  years  of  her  life.  In  1822,  after  an  in* 
timacy  of  three  years,  she  made  the  will  now  propounded,  leaving  the 
bulk  of  her  property  to  Mr.  Urquhart;— -a  will,  executed,  in  duplicate, 
in  the  presence  of  three  witnesses;  not  at  Sevenoaks,  or  through  the 
agency,  in  any  manner,  of  Mr.  Urquhart;  but  in  Londos,  at  the  office 
of  her  solicitors,  Messrs.  Egan  and  Waterman,  in  Essex-street,  by  whom 
it  had  been  prepared.  In  September,  1822,  two  months  after,  she  exe- 
cutes the  codicil,  in  the  presence  of  two  witnesses,  increasing  the  benefit 
to  Mr.  Urquhart,  her  residuary  legatee,  by  reducing  several  legacies  given 
in,  and  by,  her  will.  This  codicil  is  executed  at  Sevenoaks;  but  not, 
asain,  through  Mr.  Urquhart's  agency — it  is  prepared  by  Mr.  Austen, 
of  Sevenoaks,  pursuant  to  instructions  tiken  by  that  gentleman,  a  soli- 
citor, verbally,  from  the  deceased  herself.  Added  to  tiiis,  are  nou;  pro- 
duced, the  "instructions'*  forthe  will,  all  in  the  deceased's  hand-writing, 
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direct  interest  in  the  event  of  the  suit;  a  matter,  this,  which,  after  all, 
must  depend  upon  contingencies.  She  is  the  mother  of  the  party  who 
proposes  to  examine  her;  and  has,  herself,  been  cited  to  "^ec  proceed- 
ings'^ in  the  cause,,  though  she  has  given  no  appearance.  I  hare  only, 
further,  to  observe,  that,  to  whatever  the  evidence  furnished  upon  this 
article  of  the  plea  may  amount,  the  Court  will  pay  little  respect  to  the 
testimony  of  the  witness,  whose  competency  it  sets  up;  unless,  prior  to 
her  deposition  being  taken,  she  qualifies  as  a  witness,  in  the  usual 
mode,  by  releasing. 


CONSISTORY  COURT  OF  LONDON. 

TTie  EARL  of  PORTSMOUTH,  by  his  Committee,  v.  The  COUN- 

TESS  of  PORTSMOUTH.— p.  63. 

(  On  Petition, ) 


In  all  suits  of  nullity  of  marriage  brought  by,  or  on  the  part  of,  the  husband,  the 
wife,  de  facto^  is  regularly  entitled,  as  well  to  alimony,  pending  suit,  as  to 
payment  of  all  such  coats  as  she  incurs  in  her  defence.  Hence,  the  costs  of 
the  defence,  are,  (in  the  first  instance,  at  least),  as  necessary  a  charge  upon 
the  husband's  funds,  as  are  those  of  the  prosecution,  of  every  such  suit;  and 
this,  although  fraud  in  procuring  the  marriage  is  expressly  charged  upon  the 
wife  in  the  libel;  and  although  costs  are  prayed  in  the  libel  (and  may  ukimate- 
ly  be  awarded  by  the  Court)  against  the  wife. 

This  was  a  cause  of  nullity  of  marriage,  promoted  and  brought  by 
John  Charles,  Earl  of  Portsmouth,  acting  by  Mr.  Fellows,  his  commit- 
tee, against  Mary  Ann,  Countess  of  Portsmouth,  (styled  in  the  proceed- 
ings, Mary  Ann  Hanson,  spinster,  falsely  calling  herself  Countess  of 
Portsmouth),  "by  reason,"  (as  stated  in  the  citation),  "of  the  said  John 
Charles,  Earl  of  Portsmouth,  being,  at  the  time  when  the  said  marriage 
was  solemnized,  of  unsound  mind,  and  incapable  of  forming  such  a  con- 
tract; and,  also,  by  reason  of  the  fraud,  and  circumvention,  practised  on 
the  said  John  Charles,  Earl  of  Portsmouth,  by  Mr.  Hanson,  the  father 
of  the  said  Mary  Ann  Hanson,  and  his  family,  on  that  occasion(a).  *' 

A  citation  in  the  cause  had  been  duly  served,  and  returned — and,  on 
the  fourth  session  of  Michaelmas  term,  1825,  a  libel,  with  exhibits,  was 
admitted,  and  the  proctor  for  the  party  cited  was  assigned  to  answer 
thereto  on  the  bye-day.  On  the  bye-day  that  assignation  was  continued 
till  the  first  session  of  the  ensuing  Hilary  term,  when  the  proctor  stood 
assigned  to  answer,  under  pain  of  suspension. 

On  the  first  session  of  Hilary  term,  (1826),  the  defendant's  proctor 
gave  an  issue,  confessing  the  marriage;  but,  otherwise,  contesting  suit 
negatively.  At  the  same  time,  he  brought  in  a  "bill  of  costs,''  on  be- 
half of  his  party;  which  he  prayed  might  be  referred  to  the  registrar, 
for  taxation — a  step  objected  to  by  the  proctor  of  Mr.  Fellows,  the 
committee;  out  of  which  objection  the  present  question  arose. 

In  SUPPORT  of  that  objection^  it  was  principally  alleged,  on  the  part 

(fl)  The  Earl  had  been  found  to1)e  of  unsound  mind,  on  the  2Sth  of  February, 
1823,  and  to 'have  so  been  from  the  1st  day  of  January,  1809. — The  fact  of  mar- 
riage, sought  to  be  annulled*  was  had  on  the  7th  day  of  March,  1814. 
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of  the  committee,  that  this  was  a  suit,  not  commenced  by  the  husband, 
or  his  committee,  merely ,  but  under  the  express  authority  of  the  high 
Court  of  Chancery,  signified  by  a  special  order  in  that  behalf — and  that 
the  facts  pleaded  in  the  libel  were  of  a  nature  to  enure,  being  proved, 
not  only  to  a  sentence  of  nullity,  but,  to  a  condemnation  of  the  party 
proceeded  against  in  costs^  which  costs  were  prayed,  in  the  libel — that 
the  committee  had  no  power  over  the  funds  of  the  lunatic;  but,  that  the 
same  were  under  the  controul  of  the  Lord  High  Chancellor,  and  could 
only  be  appropriated  by  his  special  order — that  the  sum  of  6000/.  per 
annum,  allowed  to  the  committee  by  the  Lord  High  Chancellor,  was 
required  to  be  expended  for  the  "maintenance  and  establishment*'  of 
the  lunatic — and,  thatj  by  the  <*  costs,  &c.,  of  the  present  proceeding,'* 
specially  directed  by  an  order  of  the  Chancellor,  to  be  paid  by  the  com- 
mittee, (under  the  sanction  of  a  Master  in  Chancery),  out  of  the  lunatic's 
surplus  income,  were  meant  and  intended,  the  costs  only  of  the  prose-^ 
cutioUy  not  those  of  the  defence^  of  this  suit(a);  which  last,  it  was  ex- 
pressly alleged,  that  the  Master  would  not  be  authorised  to  allow,  under 
the  aforesaid  order — lastly,  that  the  Chancellor,  having  allotted  1500/. 
per  annum  for  the  maintenance  of  Lady  Portsmouth,  and  her  infant 
child,  she  would  not  be  without  means  to  defend  her  cause;  although 
the  Court  should  reject  her  present  prayer. 

In  reply  to  thisy  it  was  submitted^  on  the  part  of  the  defendant, 
that  in  all  suits  of  nullity  of  marriage,  brought  by  the  husband,  the  wife, 
de  factOj  was  entitled  to  payment  of  all  the  costs  incurred  in  her  de- 
fence; so  that  the  wife's  costs,  in  this  case,  as  forming  a  part  of  the 
usual,  and  therefore  the  **  reasonable,  costs,  charges,  and  expenses,  of 
the  proceeding,"  might  well  be  paid,  by  the  committee,  out  of  the  hus- 
band's surplus  income,  by  the  very  letter,  even,  of  the  order  under 
which  the  suit  was  instituted — thaty  as  to  the  allowance  of  1500/.  per 
annum,  made  to  the  wife  by  the  Court  of  Chancery,  this,  having  been 
made  long  prior  to  the  commencement,  and  without  any  view  to  the 
expenses  of  this  suit,  could  only  be  considered  in  the  nature  of  ali- 
mony— and  thatf  as  well  from  the  contents  of,  and  the  number  of  wit- 
nesses already  produced  upon,  the  libel,  as  by  reference  to  proceedings 
in  another  Court,  which  involved,  to  a  considerable  extent,  the  same 
inquiry,  the  wife's  probable  costs  in  this  suit,  would  absorb  the  sum  of 
1500/.  per  annum,  so  allowed  her,  in  the  nature  of  alimony y  altogether! 

Court. 

Sir  Christopher  Robinson. 

I  am  unable  to  distinguish  this  case,  in  principle,  from  a  late  case, 
that  of  "Smith  v.  Smith,"  in  the  Court  of  Arches(5),  in  which  that 

(a)  By  this  order,  made  by  the  Lord  Chancellor,  for  instituting  the  present 
suit,  (under  the  Master's  report),  on  the  23d  day  of  August,  1824,  it  was  di- 
rected—that, "the  surplus  income  of  the  said  Earl  of  Portsmouth,  (after  provid- 
ing for  the  allowances  already  made,  for  the  maintenance  of  the  said  Earl  of 
Portsmouth,  and  his  establishment,  and  of  the  present  Countess  of  Portsmouth, 
and  her  infant  child,  and  also  the  costs  of  suing  out,  and  prosecuting,  the  com- 
mission of  lunacy,  in  this  matter,  and  of  the  defence  thereto,  and  such  other 

.  costs  as  have  been,  or  may  be,  incurred  therein,  and  be  directed  by  any  other 
order,  or  orders,  in  this  matter,  to  be  paid  thereout),  be,  with  the  approbation  of 
Master  Courtnay,  from  time  to  time,  applied,  by  the  petitioner,  (Mr.  Fellows), 
in  discharging  the  reasonable  and  firo/ier  costs,  charges,  and  expenses  of  the 
aforesaid  proceeding',  until  further  orders*' 

(b)  Smith,  by  his  committee,  against  Morris,  fialsely  calling  herself  Smith*—* 
Archesy  1818. 
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Court  refused  to  proceed  in  a  suit,  perfectly  similar  to  the  present,  until 
funds  were  provided  by  the  committee  of  the  husband,  to  enable  the 
wife  to  conduct  her  defence.  In  that,  as  in  this,  case,  fraud  in  procur- 
ing the  marriage  was  expressly  imputed  to  the  wife;  and  the  libel  there, 
as  in  this  case,  concluded,  by  praying  costs  against  the  wife.  The 
spirit  of  the  ^^order'^  under  which  this  suit  commences,  clearly,  I  think, 
enables  the  committee  to  defray  the  wife's  costs,  out  of  the  husband^s 
surplus  income,  if  decreed  by  the  Court;  and  if  no  such  provision, 
(which  may  be  doubted,)  occurs  in  the  letter  of  the  order,  this  is,  pro- 
bably, owing  to  the  mere  circumstance  of  its  not  being  in  the  immedi- 
ate contemplation  of  the  person,  or  persons,  who  drew  it  up,  that  the 
costs  of  the  defence,  are  as  much  a  charge  upon  the  husband's  funds,  as 
those  of  the  prosecution  in  a  suit  of  this  nature,  by  the  regular  practice 
of  these  Courts.  If,  however,  the  "order"  be  defective  in  this  parti- 
cular, it  may,  no  doubt,  be  cured,  on  application  made  to  the  Chancel- 
lor, on  the  part  of  the  committee.  The  allowance  to  the  wife,  I  am 
quite  clear,  is  to  be  taken  in  the  nature  of  alimony — and,  as  such,  it,  of 
course,  does  not  prejudice  her  claim  to  her  costs — to  which,  as  well  as 
to  alimony,  pending  the  suit,  she  is,  of  right,  entitled. 


EASTER   TERM 


PREROGATIVE  COURT  OF  CANTERBURY. 

DEVEY  v.  EDWARDS  and  TAPPEN.— p.  68. 


fOn  Petition.  J 


If  the  Court  be  prayed,  at  the  instance  of  parties  in  distribution,  to  pronounce 
an  administration  bond  forfiited.  Sec.,  in  order  to  its  being  put  in  suit,  against 
the  sureties  to  that  bond,  at  common  law ;  the  question  for  the  Court  is  not  prO" 
fierly,  the  ultimate  rcafionaibllity  of  the  sureties;  it  is,  generally  speaking,  the 
mere  fact  of  whether  the  conditions  of  the  bond  have,  or  have  not,  been  fulfil* 
led.  If  unfulfilled,  it  will  be  the  Court's  duty  generally  speaking,  to  pro- 
nounce (or  the  forfeiture  of  the  bond;  without  any  reference  to  that  other  ques- 
tion of  whether  the  sureties  are,  or  are  not,  ultimately  responsible;  leaving  it 
to  the  sureties  to  plead  and  prove,  elaewhere,  if  they  are  capable  of  so  doings 
that  the  parties  putting  it  in  suit,  are  still,  as  by  their  own  laches  or  otherwise, 
not  in  a  condition  to  recover  upon  the  bond,  notwithstanding  its  forfeiture. 

In  the  case  of  principal  and  surety,  there  is  not,  as  between  the  obligee  and  the 
surety,  any  obligation  oi  active  diligence,  on  the  part  of  the  obligee,  against  the 
princifial.  Still  the  abandonment  of  a  suit,  once  commenced  by  the  obligee 
against  the  princifial,  is  clearly  a  circumstance  in  favour  of  the  surety;  and  one 
that  may,  even,  possibly,  operate  to  his  full  discharge. 

Administration  bonds  are,  too  frequently,  considered  to  be,  and  treated  as  mere 
matters  of  form.  It  is  the  duty  of  practitioners,  not  to  countenance  this  erro- 
neous notion  by  being  yirrvy  to  parties,  who,  to  their  knowledge  or  belief,  are 
not  responsible  parties,  becoming  sureties  to  administration  bonds. 

BiANCH  WoLLASTON,  the  party  deceased,  in  this  cause,  died  some- 
time in  the  year  1809,  intestate,  and  a  widowj  without  child  or  parent; 
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leaving  behind  her  Sir  Thomas  Hyde  Page,  knight,  Ann  Pugh,  widow, 
and  Sarah  Ostler,  widow,  since,  respectively,  deceased,  her  natural  and 
lawful  brother  apd  sisters,  and  only  next  of  kin;  and,  together  with  Sa- 
rah Devey,  (then  Sarah  Perry,  spinster),  Mary  Blanch  Perry,  and 
Anna  Barbara  Perry,  the  children  of  her  sister,  Mary  Perry,  deceased, 
the  only  persons  entitled,  in  distribution,  to  her  personal  estate  and  ef- 
fects. 

In  the  month  of  May,  1809,  letters  of  administration  of  all  and  singu- 
lar the  goods,  chattels,  and  credits  of  the  deceased  were  committed,  and 
S anted,  to  Sir  Thomas  Hyde  Page,  the  brother  of  the  deceased:  and 
essrs.  Edwards  and  Tappen,  became,  jointly,  and  severally,  bound 
with  Sir  Thomas  Hyde  Page,  for  his  due  administration  of  the  efiectsof 
the  deceased,  in  the  usual  administration-bond,  in  the  penal  sum  of 
12,000/. 

In  the  month  of  November,  1825,  a  decree  issued,  at  the  instance  of 
Sarah  Devey,  one  of  the  parties  in  distribution,  as  above,  calling  upon 
Messrs.  Edwards  and  Tappen,  the  sureties,  to  appear,  and  show  cause 
why  the  said  administration-bond  should  not  be  pronounced  to  be  for- 
feited; in  order  to  its  being  put  in  suit,  by  the  said  Sarah  Devey,  the 
party  so  entitled  in  distribution,  at  common  law. 

An  appearance  having  been  duly  given  for  the  said  sureties,  an  act  on 
petition  was  entered  into  by  the  proctors  of  the  several  parties,  in  which 
the  facts  of  the  case  were  stated,  on  the  one  side  and  on  the  other,  to 
the  following  general  effect 

On  the  part  of  the  sureties  it  was  alleged,  that  the  sai.d  Blanch 
Wollaston  having  died  in  the  year  1809,  intestate,  administration  of 
her  effects  was  duly  granted,  in  the  month  of  May  in  that  year,  to  Sir 
Thomas  Hyde  Page,  as  one  of  her  next  of  kin;  when  they,  the  sureties, 
at  his  request,  consented  to  execute  the  usual  administration-bond:  that 
Mr.  Edwards  was  induced  to  this,  as  being  Sir  Thomas's  solicitor,  and 
his  then  receiver  of  rents,  and  other  income,  to  the  amount  in  value  of 
1,3001.  per  annum,  (of  the  whole  of  which  he  continued  to  be  the  re- 
ceiver for  some  years  after;  and  of  part,  to  the  death  of  Sir  Thomas 
Hyde  Page,  in  June,  1821);  and  also,  as  knowing  that  he.  Sir  Thomas, 
had  a  life-interest  in  other  real  property,  of  the  clear  annual  value  of 
300/.,   or  thereabouts;  and  was  entitled,  for  life,  to  the  interest  of 
17,000/.   3  per  cent  reduced  Bank  annuities  standing  in  the  names  of 
trustees;  and  that  the  other  surety,  Mr.  Tappen,  had  consented  to  exe- 
cute the  bond,  on  the  faith  of  Mr.  Edwards,  whom  he  knew  to  be  con- 
nected with  the  administrator,  as  above,  being  his  co-surety; — that, 
in  the  nionth  of  May,  1809,  Sarah  Devey,  the  party  now  proceeding, 
was  a  spinster,  and  had  attained  her  majority; — that  she,  subsequently, 
received  of  the  said  Sir  Thomas  Hyde  Page,  by  payments  to  herself, 
and  to  her  husband,  Richard  Devy,  for  her  use,  several  sums  of  money, 
on  account  of  her  distributive  share  of  the  said  intestate's  estate; — and 
that  if  she,  the  said  Sarah  Devey,  not  having  received  the  whole  thereof, 
had  proceeded  against  the  said  Sir  Thomas  Hyde  Page,  in  due  course 
of  law,  within  a  reasonable  time,  she  might,  and  would,  have  recovered 
the  whole  of  her  distributive  share  of  the  said  deceased's  estate ; — that  the 
said  Sarah  Devey,  however,  took  no  legal  steps,  as  for  the  recovery  of  the 
same,  until  the  month  of  January,  1819,  when  she  cited  the  said  Sir  Tho- 
mas Hyde  Page,  by  a  decree  of  this  Court,  to  exhibit  an  inventory,  and 
render  an  account  of  his  administration  of  the  effects  of  the  said  intestate; 
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and  to  see  portions  allotted^  and  distribution  made,  of  the  surplus  of  the 
said  effects; — that  the  said  Sir  Thomas  Hyde  Page  appeared  to  the  said 
decree;  and^  subsequently,  exhibited  an  inventory,  and  rendered  an  ac- 
count, and  produced  vouchers,  in  verification  thereof;  whereupon,  he 
was  dismissed  from  all  further  observance  of  justice  in  the  cause,  in  the 
month  of  February,  1S20,  without  opposition  on  the  part  of  Uie  said 
Sarah  Devey; — thaiy  had  the  said  Sarah  Devey  then  proceeded  to  en- 
force the  terms  of  the  said  decree,  and  had  called  upon  the  sureties  to 
make  good  the  same,  in  the  event  of  failing  to  obtain  her  distributive 
share,  the  said  Richard  Edwards  could,  and  would,  have  indemnified 
himself,  and  his  co-surety,  by  means  of  the  income  of  the  said  Sir 
Thomas  Hyde  Page  passing,  at  such  time,  through  his  hands;- but,  that 
neither  of  the  said  sureties  had,  nowy  any  means  of  reimbursing  them- 
selves, for  any  sum  which  they  might  be  called  upon  to  pay,  if  the  pe- 
nalty of  the  said  bond,  or  any  part  thereof,  were  recovered  of  them,  the 
bond  being,  now^  put  in  suit;  upon  all  which  several  grounds  they  pray- 
ed to  be  dismissed. 

On  the  part  oj  Mrs.  Devey,  it  was  allegedj  in  reply,  M(7^  the  party 
deceased  having  died  in  1S09,  and  letters  of  administration  having 
been  committed  to  Sir  Thomas  Hyde  Page,  as  aforesaid,  Messrs.  Ed- 
wards and  Tappen,  the  other  parties,  did,  in  'fact,  howsoever  induced, 
consent  to  become  sureties;  and  entered  into  the  usual  administration- 
bond,  in  the  month  of  May  in  that  year; — that  numerous  applications 
were  made  in  that,  and  the  subsequent,  years,  .by  the  said  Sarah  Devey, 
and  her  husband,  Richard  Devey,  to  the  said  Sir  Thomas  Hyde  Page, 
for  payment  of  her  distributive  share  of  the  personal  estate  and  effects 
of  the  deceased;  but  that  the  same  were  only  successful,  to  the  extent 
of  procuring  several  sums  of  money  to  be  paid  to  her,  on  account,  be- 
tween the  years  1809  and  1819,  amounting,  together,  to  the  sum  of  be- 
tween 170/.  and  180/.; — that^  in  the  month  of  January,  1819,  the  said 
Sarah  Deveyj  being  unable  to  obtain  any  account  of  her  distributive 
share  of  the  said  estate,  or  any  payment  of  the  same,  save  as  aforesaid, 
caused  the  said  Sir  Thomas  Hyde  Page  to  be  cited,  by  the  authority  of 
this  Court,  to  exhibit  an  inventory,  and  to  render  an  account  of  his  ad- 
ministration of  the  said  estate,  which  inventory,  and  account,  were  sub- 
sequently exhibited;  whereupon,  the  said  Sir  Thomas  Hyde  Page  was 
dismissed; — that,  in  the  said  account,  the  said  Sir  Thomas  Hyde  Page 
admitted  a  balance  in  his  hands,  amounting  to  the  sum  of  4664/.  17^., 
the  part,  or  share,  of  which,  due  to  the  said  Sarah  Devey,  amounted  to 
nearly  the  sum  of  '400/.,  exclusive  of  interest;  and  that  the.said  inven- 
tory and  account  were  prepared  from  instructions  furnished  by  Mr.  Ed- 
wards (the  surety)  himself,  to  the  proctor  of  the  said  Sir  Thomas  Hyde 
Page; — that  the  said  inventory  and  account,  were  considered  by  the 
then  legal  advisers  of  the  said  Sarah  Devey,  very  defective,  and  erro- 
neous; but,  it  being  also  considered,  that  it  would  be  more  advisable,  on 
their  parts,  to  proceed  against  the  said  Sir  Thomas  Hyde  Page,  in  the 
Court  of  Chancery,  as  the  said  account  could  be  investigated^  therein^ 
with  more  effect  than  in  this  Court j  she,  the  said  Sarah  Devey,  did 
instruct  her  proctor,  not  to  oppose  the  prayer  of  the  said  Sir  Thomas 
Hyde  Page,  to  be  dismissed  from  the  suit  in  this  Court;  immediately, 
however,  upon  which  dismissal,  she  caused  a  bill  in  Chancery  to  be  filed 
a^nst  the  said  Sir  Thomas  Hyde  Page,  to  recover  the  amount  of  her 
said  distributive  share;  pending  the  proceedings  in  which  Court,  to  wit. 
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in  the  month  of  June^  1821,  the  said  Sir  Thomas  Hyde  Page,  died  in 
insolvent  circumstances; — that  the  said  Sarah  Devey  was  also  adminis- 
tratrix of  the  eoods  of  Blanch  Wollaston,  (the  original  intestate,)  left 
unadministered  by  the  said  Sir  Thomas  Hyde  Page;  as  well  as  of  the 
goods  of  Sarah  Ostler,  widow,  deceased,  (whose  distributive  share  of  the 
estate  of  the  said  Blanch  Wollaston,  deceased,  had,  likewise,  never  been 
paid,  or  accounted  for,)  with  her  will  annexed,  left  unadministered  by 
the  said  Sir  Thomas  Hyde  Page,  and  George  Watts,  the  executors,  and 
residuary  legatees,  named  in  her  said  will ; — ^and  the  act,  on  the  part  of 
Mrs.  Devey,  concluded  by  averring,  that  she,  the  said  Sarah  Devey, 
proceeding  in  eaph,  and  every,  of  the  above  several  characters,  had  no 
remedy  in  the  premises  but  by  putting  the  administration-bond  in  suit 
against  the  sureties,  which  bond  it  accordingly  prayed  that  the  Court 
would  pronounce  to  heforfeitedy  in  order  to  its  being  put  in  suit;— «nd 
that,  being  put  in  suit,  it  would  further  direct  the  said  bond  to  be  at- 
tended with,  and  produced,  when,  and  wheresoever  such  its  production 
might  be  requisite,  to  the  furtherance  of  justice  in  the  suit  so  proposed ' 
to  be  instituted. 

Judgment. 

Sir  John  Nicholl. 

This  is  a  proceeding,  at  the  instance  of  a  party  entitled  to  a  distribu- 
tive share  of  the  effects  of  an  intestate,  of  which  administration  had  been 
duly  committed  by  this  Court  to  a  next  of  kin,  many  years  ago,  calling 
upon  the  sureties  to  the  administration-bond  to  appear,  and  show  cause 
why  the  bond  should  not  be  pronounced  to  heforfeitedy  as  a  preliminary 
step  to  its  being  put  in  suit,  at  common  law.  The  sureties  have  appear- 
ed to  that  call,  suggesting,  and  contending,  not  so  much  that  the  bond 
is  not  forfeited^  as  that  they,  the  sureties,  are  still  not  responsible.  But 
the  question  here,  as  I  take  it,  is  not,  properly,  the  ultimate  responsi- 
bility of  the  sureties;  it  is  rather,  generally  speaking,  the  mere  fact  of 
whether  tlie  bond  is,  or  is  not,  forfeited.  In  the  latter  case,  the  sureties 
are  clearly  entitled  to  be  dismissed;  in  the  former,  parties  in  distribution 
are,  as  clearly,  at  least  generally  speaking,  ebtitled  to  a  sentence  of  this 
Court,  pronouncing  for  the  forfeiture  of  the  bond.  The  bond  itself,  pro- 
nounced to  be  forfeited,  is  to  be  put  in  suit,  not  here,  but  elsewhere; 
and  there  it  is  for  the  sureties  to  plead,  and  prove,  if  they  are  capable 
of  so  doing,  that  the  parties  who  put  it  in  suit,  are  still  not  in  a  condition 
to  recover  upon  it  True  it  is,  that,  under  circumstances,  the  Court 
might  hesitate  to  pronounce  a  bond  of  this  sort  forfeited,  although  its 
conditions  were  shown  not  to  have  been  complied  with.  In  other  words, 
the  parties  seeking  to  put  it  in  suit  might  be  proved  to  have  exonerated 
the  sureties,  so  incontestibly,  and  beyond  any  possibility  of  question,  as 
to  justify  the  Court  in  declining  to  pronounce  an  administration-bond 
forfeited,  at  their  instsihce,  although  the  mere  fact  of  its  being  forfeited 
were,  ever  so  clearly,  established  in  evidence  to  the  Court  Still  the 
rule,  laid  down  above,  as  to  the  proper  oflSce  of  the  Court  in  this  matter 
of  administration-bonds,  will  be  found,  I  conceive,  to  apply  in  all  ordi- 
nary cases. 

Such,  then,  being  the  proper  office  of  the  Court,  the  questions  for  my 
consideration,  in  respect  to  this  administration-bond,  are,  first,  whether 
the  bond  itself  is,  or  is  not,  proved  to  be  forfeited;  and,  secondly,  whe- 
ther, being  proved  to  be  forfeited,  the  sureties  are  so  clearly  exonerated 
as  to  be  entitled  to  a  dismissal. 
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and  to  see  portions  allotted,  and  distribution  made,  of  the  surplus  of  the 
said  effects; — that  the  said  Sir  Thomas  Hyde  Page  appeared  to  the  said 
decree;  and,  subsequently,  exhibited  an  inventory,  and  rendered  an  ac- 
count, and  produced  vouchers,  in  verification  thereof;  whereupon,  he 
was  dismissed  from  all  further  observance  of  justice  in  the  cause,  in  the 
month  of  February,  1820,  without  opposition  on  the  part  of  the  said 
Sarah  Devey; — thaty  had  the  said  Sarah  Devey  then  proceeded  to  en- 
force the  terms  of  the  said  decree,  and  had  called  upon  the  sureties  to 
make  good  the  same,  in  the  event  of  failing  to  obtain  her  distributive 
share,  the  said  Richard  Edwards  could,  and  would,  have  indemnified 
himself,  and  his  co-surety,  by  means  of  the  income  of  the  said  Sir 
Thomas  Hyde  Page  passing,  at  such  time,  through  his  hands;- but,  that 
neither  of  the  said  sureties  had,  nowy  any  means  of  reimbursing  them- 
selves, for  any  sum  which  they  might  be  called  upon  to  pay,  if  the  pe- 
nalty of  the  said  bond,  or  any  part  thereof,  were  recovered  of  them,  the 
bond  being,  noWy  put  in  suit;  upon  all  which  several  grounds  they  pray- 
ed to  be  dismissed. 

On  the  part  oj  Mrs.  Dev jiv,  it  was  allegedy  in  reply,  that  the  party 
deceased  having  died  in  1809,  and  letters  of  administration  having 
been  committed  t;o  Sir  Thomas  Hyde  Page,  as  aforesaid,  Messrs.  Ed- 
wards and  Tappen,  the  other  parties,  did,  in  'fact,  howsoever  induced, 
consent  to  become  sureties;  and  entered  into  the  usual  administration- 
bond,  in  the  month  of  May  in  that  year; — that  numerous  applications 
were  made  in  that,  and  the  subsequent,  years,  ^by  the  said  Sarah  Devey, 
and  her  husband,  Richard  Devey,  to  the  said  Sir  Thomas  Hyde  Page, 
for  payment  of  her  distributive  share  of  the  personal  estate  and  effects 
of  Uie  deceased;  but  that  the  same  were  only  successful,  to  the  extent 
of  procuring  several  sums  of  money  to  be  paid  to  her,  on  account,  be- 
tween the  years  1809  and  1819,  amounting,  together,  to  the  sum  of  be- 
tween 170?.  and  180/.; — thaty  in  the  month  of  January,  1819,  the  said 
Sarah  Deveyj  being  unable  to  obtain  any  account  of  her  distributive 
Bhare  of  the  said  estate,  or  any  payment  of  the  same,  save  as  aforesaid, 
caused  the  said  Sir  Thomas  Hyde  Page  to  be  cited,  by  the  authority  of 
this  Court,  to  exhibit  an  inventory,  and  to  render  an  account  of  his  ad- 
ministration of  the  said  estate,  which  inventory,  and  account,  were  sub- 
sequently exhibited;  whereupon,  the  said  Sir  Thomas  Hyde  Page  was 
dismissed; — that,  in  the  said  account,  the  said  Sir  Thomas  Hyde  Page 
admitted  a  balance  in  his  hands,  amounting  to  the  sum  of  4664/.  17^., 
the  part,  or  share,  of  which,  due  to  the  said  Sarah  Devey,  amounted  to 
nearly  the  sum  of.  "400/.,  exclusive  of  interest;  and  that  the.said  inven- 
tory and  account  were  prepared  from  instructions  furnished  by  Mr.  Ed- 
wards (the  surety)  himself,  to  the  proctor  of  the  said  Sir  Thomas  Hyde 
Page; — that  the  said  inventory  and  account,  were  considered  by  the 
then  legal  advisers  of  the  said  Sarah  Devey,  very  defective,  and  erro- 
neous; but,  it  being  also  considered,  that  it  would  be  more  advisable,  on 
their  parts,  to  proceed  against  the  said  Sir  Thomas  Hyde  Page,  in  the 
Court  of  Chancery,  as  the  said  account  could  be  investigatedy  thereiny 
with  more  effect  than  in  this  Courty  she,  the  said  Sarah  Devey,  did 
instruct  her  proctor,  not  to  oppose  the  prayer  of  the  said  Sir  Thomas 
Hyde  Page,  to  be  dismissed  from  the  suit  in  this  Court;  immediately, 
however,  upon  which  dismissal,  she  caused  a  bill  in  Chancery  to  be  filed 
ag&inst  the  said  Sir  Thomas  Hyde  Page,  to  recover  the  amount  of  her 
«aid  distributive  share;  pending  the  proceedings  in  which  Court,  to  wit. 
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in  the  month  of  June^  I82I9  the  said  Sir  Thomas  Hyde  Page,  died  in 
insolvent  circumstances; — that  the  said  Sarah  Devey  was  also  adminis* 
tratrix  of  the  goods  of  Blanch  Wollaston,  (the  original  intestate,)  left 
unadministered  by  the  said  Sir  Thomas  Hyde  Page;  as  well  as  of  the 
goods  of  Sarah  Ostler,  widow,  deceased,  (whose  distributive  share  of  the 
estate  of  the  said  Blanch  Wollaston,  deceased,  had,  likewise,  never  been 
paid,  or  accounted  for,)  with  her  will  annexed,  left  unadministered  by 
the  said  Sir  Thomas  Hyde  Page,  and  Greorge  Watts,  the  executors,  and 
residuary  legatees,  named  in  her  said  will; — and  the  act,  on  the  part  of 
Mrs.  Devey,  concluded  by  averring,  that  she,  the  said  Sarah  Devey, 
proceeding  in  eaph,  and  every,  of  the  above  several  characters,  had  no 
remedy  in  the  premises  but  by  putting  the  administration-bond  in  suit 
against  the  sureties,  which  bond  it  accordingly  prayed  that  the  Court 
would  pronounce  to  he  forfeited,  in  order  to  its  being  put  in  suit;— «nd 
that,  being  put  in  suit,  it  would  further  direct  the  said  bond  to  be  at- 
tended with,  and  produced,  when,  and  wheresoever  such  its  production 
might  be  requisite,  to  the  furtherance  of  justice  in  the  suit  so  proposed' 
to  be  instituted. 

Judgment. 

Sir  John  Nicholl. 

This  is  a  proceeding,  at  the  instance  of  a  party  entitled  to  a  distribu- 
tive share  of  the  effects  of  an  intestate,  of  which  administration  had  been 
duly  committed  by  this  Court  to  a  next  of  kin,  many  years  ago,  calling 
upon  the  sureties  to  the  administration-bond  to  appear,  and  show  cause 
why  the  bond  should  not  be  pronounced  to  heforfeitedy  as  a  preliminary 
step  to  its  being  put  in  suit,  at  common  law.  The  sureties  have  appear- 
ed to  that  call,  suggesting,  and  contending,  not  so  much  that  the  bond 
is  not  forfeitedy  as  that  they,  the  sureties,  are  still  not  responsible.  But 
the  question  here,  as  I  take  it,  is  not,  properly,  the  ultimate  responsi- 
bility of  the  sureties;  it  is  rather,  generally  speaking,  the  mere  fact  of 
whether  tlie  bond  is,  or  is  not,  forfeited.  In  the  latter  case,  the  sureties 
are  clearly  entitled  to  be  dismissed;  in  the  former,  parties  in  distribution 
are,  as  clearly,  at  least  generally  speaking,  ebtitled  to  a  sentence  of  this 
Court,  pronouncing  for  the  forfeiture  of  the  bond.  The  bond  itself,  pro- 
nounced to  be  forfeited,  is  to  be  put  in  suit,  not  here,  but  elsewhere; 
and  there  it  is  for  the  sureties  to  plead,  and  prove,  if  they  are  capable 
of  so  doing,  that  the  parties  who  put  it  in  suit,  are  still  not  in  a  condition 
to  recover  upon  it  True  it  is,  that,  under  circumstances,  the  Court 
might  hesitate  to  pronounce  a  bond  of  this  sort  forfeited,  although  its 
conditions  were  shown  not  to  have  been  complied  with.  In  other  words, 
the  parties  seeking  to  put  it  in  suit  might  be  proved  to  have  exonerated 
the  sureties,  so  incontestibly,  and  beyond  any  possibility  of  question,  as 
to  justify  the  Court  in  declining  to  pronounce  an  administration-bond 
forfeited,  at  their  instsihce,  although  the  mere  fact  of  its  being  forfeited 
were,  ever  so  clearly,  established  in  evidence  to  the  Court  Still  the 
rule,  laid  down  above,  as  to  the  proper  oflSce  of  the  Court  in  this  matter 
of  administration-bonds,  will  be  found,  I  conceive,  to  apply  in  all  ordi- 
nary cases. 

Such,  then,  being  the  proper  office  of  the  Court,  the  questions  for  my 
consideration,  in  respect  to  this  administration-bond,  are,  first,  whether 
the  bond  itself  is,  or  is  not,  proved  to  be  forfeited;  and,  secondly,  whe- 
ther, being  proved  to  be  forfeited,  the  sureties  are  so  clearly  exonerated 
as  to  be  entitled  to  a  dismissal. 
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Now  what,  so  far  as  respects  the  present  question,  are  the  conditions 
of  an  administration-bond?  The  bond  is  conditioned,  for  the  adminis- 
trator exhibiting  an  inventory,  and  rendering  a  true,  and  just,  account 
of  his  administration;  and  for  making  due  distribution  of  the  residue  of 
the  effects  of  the  intestate,  as  the  Statute  of  Distribution  limits  and  ap- 
points. 

Such,  then,  being,  in  brief,  the  conditions  of  an  administration-bond, 
it  admits  of  no  question,  that  the  bond,  in  this  inst^mce,  which  is  in  the 
usual  and  accustomed  form,  is,  in  the  article  of  distribution,  absolutely 
forfeited.  Mrs.  Devey,  the  party  proceeding,  is,  herself,  entitled  to  a 
distributive  share  of  the  effects  of  the  intestate,  in  her  own  right  What 
is  suggested,  as  to  her,  is,  merely,  that  she  has  received  several  sums  on 
account; — it  is  not,  tha(  she  has  received  the  full  distributive  share  ac- 
cruing to  her,  even  in  her  own  right.  But  she  is,  also,  the  representa- 
tive of  an  aunt,  a  sister  of  the  party  deceased  in  the  cause,  entitled  in 
distribution  to  a  fourth  of  the  residue  of  her  effects,  no  part  of  which  is 
suggested  to  have  been  paid;  not  even,  that  I  see,  any  sums  on  account. 
She  is  administratrix,  again,  of  the  unadministered  effects  of  the  party 
deceased  in  the  cause  herself.  She  is  proceeding  in  all  these  characters; 
and,  that  the  condition  of  the  bond  has  been  complied  with  by  distribu- 
tion made,  or  that  any  funds  have  been  placed  in  her  hands,  as  adminis- 
tratrix of  the  original  intestate,  to  enable  her  to  make  distribution,  re- 
taining her  own  distributive  share,  is  not  pretended.  The  bond,  under 
these  circumstances,  is  clearly  forfeited;  its  condition,  in  the  most  essen- 
tial article,  that  of  distribution,  not  having  been,  in  any  sort,  complied 
with. 

Have,  then,  the  sureties,  the  only  other  question,  made  out  their  ex- 
emption from  liability,  so  incontestibly,  and  beyond  all  question,  as  to 
justify  the  Court  in  declining  to  pronounce  for  the  forfeiture  of  the  bond? 
They  have  not  so  done,  by  any  means,  in  my  judgment,  although, 
whether  they  are,  or  are  not,  in  fact,  ultimately  responsible,  is  a  ques- 
tion, as  I  have  already  said,  for  another  forum.  The  case  set  up  on  their 
part,  in  effect,  is,  that  they  are  exonerated  by  the  laches  of  the  next  of 
kin,  in  not  having  proceeded  in  due  time,  and  with  due  activity,  against 
their  principal,  the  administratpr;  coupled  with  the  relation  in  which  the 
sureties,  or,  at  least,  one  of  them,  Mr.  Edwards,  stood  to  that  principal, 
the  administrator.  The  case  so  set  up,  in  both  parts  of  it,  may  be  well 
considered  under  one  point  of  view. 

As  with  respect,  then,  to  the  connexion  which  subsisted  between  Mr. 
Edwards  and  the  administrator,  this,  as  it  appears  to  me,  is  a  circum- 
atance  which,  though  (in  part)  he  grounds  his  exemption  upon  it,  aggra- 
vates his  liability.  He  was  the  land-agent,  or  receiver,  and  solicitor  of 
his  principal;  with  whom,  from  time  to  time,  he  musty  consequently, 
have  been  in  communication;  and  with  whom  Ke  must,  from  time  to 
time,  have  had  a  current  account.  He  must  have  known  then,  I  think, 
alt  along,  that  the  administrator  had  not  proceeded  to  fulfil  the  condi- 
tions of  the  bond.  As  this  is  a  matter,  however,  differently  represented 
by  the  parties,  prior  to  1819,  I  lay  no  great  stress  upon  what  Mr.  Ed- 
wards's knowledge  of  that  fact  might,  or  might  not,  have  been,  up  to 
1819.  But  from  1819,  ten  years  after  administration  taken,  there  is  no 
pretence  for  saying,  that  Mr.  Edwards  was  not  fully  aware  that  the 
conditions  of  this  bond  were  still  unfulfilled.  In  1819,  Mrs.  Devey,  the 
party  now  proceeding,  calls  for  an  inventory  and  account;  it  is  proved 
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thait  Mr.  Edwards  assisted  in  making  up  this  inventory  and  account:  so 
that,  to  the  true  state  of  the  case,  from  1819,  at  least,  he  could  be  no 
stranger.  The  principal  survives  this,  two  or  three  years;  yet,  what 
steps  were  taken  by  Mr.  Edwards,  in  that  interval,  to  relieve  himself 
and  his  co-security,  the  guarantees,  from  responsibility?  Absolutely,  so 
far  as  appears,  none  whatever. 

At  length,  however,  in  1819,  this  inventory  and  account  having  been 
exhibited,  the  administriator  is  dismissed;  and  it  is  a  circumstance  very 
much  relied  upon,  that  he  was  so  dismissed,  without  any  objection  on 
the  part  of  Mrs.  Devey.  This,  prima  fade^  does  certainly  form  a  ground 
of  exemption;  for  although,  in  the  case  of  principal  and  surety,  there  is 
not,  as  I  have  always  understood,  as  between  the  obligee  and  \ki<tsurttyj 
any  obligation  of  active  diligence,  on  the  part  of  the  obligee  against  the 
principal  (which  disposes  of  one  supposed  ground  of  exemption  set  up 
by  the  sureties);  yet  still,  if  the  obligee  begins  to  sue  the  principal,  and 
then,  actually,  or  virtually,  abandons  that  suit,  this  is  a  circumstance 
which  the  surety  is  clearly  entitled  to  the  benefit  of;  and  it  may  even, 
for  any  thing  that  I  know  to  the  contrary,  operate,  as  suggested,  to  his 
full  discharge.  But  what  was  the  case  here  ?  Did  the  obligee  (the  next 
of  kin,  that  is)  abandon  her  suit  against  the  principal,  as  she  must  have 
done,  in  order,  properly,  to  raise  the  question  as  to  the  effect  of  such  aban- 
donment ?  Certainly  not  Immediately  upon  the  dismissal  of  the  admin- 
istrator in  this  Court,  she  causes  a  bill  of  complaint  to  be  filed  in  the 
High  Court  of  Chancery  against  the  administrator,  for  the  recovery  of 
her  distributive  share;  that  is,  of  two  jurisdictions,  either  open  to  her, 
she  resorts  to  one,  (possibly  the  one  most  convenient,  but,  certainly^ 
the  one  must  usually  resorted  to  for  such  purposes) ;  and  pendine  pro- 
ceedings in  that  jurisdiction,  the  administrator  dies,  it  is  said,  insolvent 
Now,  under  these  circumstances,  it  seems  to  me,  though  it  is  a  matter 
which  I  am  not  called  upon  to  decide,  that  Mra.  Devey  has  a  remedy, 
by  putting  the  bond  in  suit  against  the  sureties.  At  all  events,  it  is  by 
no  means  deary  that  she  has  not  any  such  remedy; — the  only  circum- 
stance which  could  justify  a  dismissal  of  the  sureties,  or  any  hesitation 
on  the  Court's  part,  to  pronounce  for  the  forfeiture  of  the  bond.  If, 
upon  this  state  of  facts,  the  party  proceeding  has  no  claim  upon  the  sure- 
ties, these  administration-bonds  should  really  se^m.  (what,  too  frequent- 
ly, they  are  considered  to  be,  and  are  treated  as)  mere  matters  of  form. 
It  is  the  duty  of  practitioners  in  this  Court,  a  duty  which  they  owe  to 
their  profession  and  to  the  public,  to  correct  this  erroneous  notion,  so  far 
as  in  them  lies,  by  not  being  privy  to  parties,  who,  to  their  knowledge 
or  belief,  are  not  responsible,  becoming  sureties.  It  is  the  duty  of  the 
ojffice,  too,  which  has  been  cautioned  in  this  respect,  not  to  suffer  per- 
sons to  be  sureties,  whose  frequent  appearance  on  ^uch  .occasions  war- 
rants a  suspicion  of  its  being  a  matter  of  traffic  on  their  parts.  This  is 
rather,  indeed,  in  the  nature  of  a  digression  from,  though  naturally  sug- 
gested by,  the  subject  immediately  before  the  Court,  for  the  Court  has 
no  reason  to  suspect  that  any  thing  of  this  sort  has  occurred  in  the  pre- 
sent instance;  or  that  the  present  sureties,  Mr.  Edwards  and  Mr.  Tap- 
pen,  are,  like  those  others  to  whom  the  Court  has  been  alluding,  mere 
"  men  ofstraxo^^  as  it  is  called.  In  this  case,  I  have  only  to  pronounce, 
that  the  bond  is  forfeited;  and  to  direct,  that  it  shall  be  attended  unth, 
as  prayed,  in  the  event  of  Mrs.  Devey  proceeding  to  put  it  in  suit,  at 
e^mmon  law.     It  will  be  for  the  sureties  to  set  up  their  defence,  if  any; 
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that  is,  that  they  are  not  respoDsible,  at  common  law;  or  to  apply  to  a 
court  of  equity  to  restrain  proceedings  upon  the  bond,  if  they  should  be 
advised,  that  a  court  of  equity  is  best  calculated  to  afford  them  that  relief 
to  which  they  claim  to  be  entitled. 


DEW  V.  CLARK  and  CLARK.— p.  79. 

J'ar/ial  insanity  is  good  in  defeazance  of  a  will,  founded  imtnediately  (so  to  be 
presumed)  in  or  upon  such  fiartial  insanity.  If  A.,  then,  make  a  ivill,  plainly, 
inofficious,  in  respect  to  B.,  and  is  proved,  at  the  time  of  making  it,  to  have 
been  under  a  morbid  delusion,  as  to  the  character  and  conduct  of  B,,  the  Court 
of  Probate  \vill  relieve  against,  by  pronouncing  this  will  to  be  invalid,  and 
holding* A.  to  have  died  intestate,  in  law;  how  sane  soever,  in  other  particulars, 
or  even  generally,  -A^  at  the  time  in  question,  of  making  the  will,  may  be 
proved  to  have  Seen. 

Judgment. 

Sir  John  Nicholl. 

This  is  a  question  as  to  the  legal  force  and  validity  of  the  will  of  a 
Mr.  Ely  Stott,  who  is  the  party  deceased  in  the  cause.  He  died  on  the 
18th  of  November,  1821,  at  the  age  of  seventy-two  years;  leaving  a  wi- 
dow, and  a  daughter  by  a  former  wife,  an  only  child;  and  it  should  seem 
that,  at  the  time  of  his  death,  he  was  possessed  of  personal  property  to 
the  amount,  in  value,  of  nearly  40,000/.  In  the  month  of  February, 
1821,  a  commission,  (in  the  nature  of  a  writ  de  lunatico  inquirendoj, 
to  inquire  of  the  lunacy  of  the  deceased,  issued  from  the  High  Court  of 
Chancery,  at  the  instance  or  petition  of  Mary  Stott,  the  supposed  lunatic's 
then  wife.  And  the  deceased  was  found,  under  that  commission,  to  be 
of  unsound  mind;  and  to  have  been  in  the  same  state  of  mind  from  the 
first  day  of  January,  preceding,  or  in  the  same  year,  1821. 

The  will,  however,  the  subject  of  the  present  suit,  was  made  previous 
to  this  finding  of  the  jury,  by  several  years,  bearing  date  the  26th  of 
May,  1818.     The  following,  in  substance,  are  the  contents  of  that  wilL 

It  gives  and  bequeaths  to  Mary  Stott,  the  wife  of  the  deceased,  all  the 
deceased's  household  furniture,  linen,  china,  and  books;  to  his  nephews, 
Thomas  and  Valentine  Clark,  legacies  of  100/.  and  150/.,  respectively; 
and  to  his  friend,  Mr.  Daniel  Goff,  a  legacy  (the  sum  left  in  blank).     It 

S'yes  and  bequeaths  to  his  three  executors,  {after  appointed),  Mr.  Reid, 
T.  Fletcher,  and  Mr.  Rawlings,  their  executors,  administrators,  and 
assigns,  the  sum  of  1333/.  6*.  8rf.  3  per  cent  annuities,  uponVri/*/,  to  pay 
the  dividends,  or  interest,  to  Lydia  Iley,  spinster,  for,  and  during  the 
term  of,  her  natural  life;  and  a  further  sum  of  1333/.  6^.  8(/.,  like  stock, 
upon  trusty  to  pay  the  dividends,  or  interest,  unto,  and  equally  be- 
tween, the  children  of  Elizabeth  Jouls,  deceased,  for,  and  during,  their 
natural  lives;  and  for,  and  during,  the  natural  life  of  the  survivor  of  these; 
so  that  such  survivor,  during  his  or  her  life,  shall  enjoy  the  whole  of 
such  dividends,  or  interest  It  gives  and  bequeaths  to  his  said  execu- 
tors, a  further  sum  of  2833/.  6^.  Sa?.,  like  stock,  upon  trust j  to  pay  the 
dividends,  or  interest,  to  his  (the  deceased's)  daughter,  Charlotte  Mary 
Dew,  wife  of  George  Dew,  for  her  life,  to  her  own  sole  and  separate 
use:  and  it  directs  that  his  said  executors  do,  and  shall,  lay  out,  and  in- 
vest, all  such  monies,  when  recovered,  as  may  be  due  to  the  deceased 
at  the  time  of  his  death,  as  the  representative  of  his  first  wife,  Mary 


3  Addam s^  79.  437 

Stott>  under  the  will  of  the  honourable  Charlotte  Clive,  in  the  public 
stocks  or  funds;  and  that  the  interest  or  dividends  of  such  public  stocks, 
or  funds,  shall  also  be  paid  to  his  said  daughter,  for'and  during  her  life, 
to  her  own  sole  and  separate  use,  as  above.  It  provides,  that  if  one  or 
more  servant,  or  servants,  shall  have  lived  with  the  deceased  five  years, 
and  shall  be  living  with  him  at  tlie  time  of  his  death,  his  said  executors 
shall  invest  so  much  in  the  pubhc  stocks,  or  funds,  as  will  produce  an 
annuity,  or  annuities,  for  life,  of  40/.,  payable  to  such  servant,  or  ser- 
vants. It  directs,  that  each,  and  every,  of  the  said  several  principal 
sums,  shall,  from  and  after  the  several  deaths,  of  the  said  several  an- 
nuities, respectively,  fall  into,  and  become  part  of,  the  deceased's  resi- 
duary estate,  after  disposed  of.  It  gives  and  bequeaths  that  residue,  real 
and  personal,  of  what  nature  or  kind  soever,  to  the  said  executors,  upon 
trusty  to  convert  the  same  into  monies,  and  invest  such  monies  in  the 
public  stocks,  or  funds,  or  upon  government,  pr  real  securities,  at  in- 
terest; and,  upon  further  trusty  to  pay  to  his  said  wife,  Mary  Stott, 
from,  and  out  of,  the  interest,  dividends,  or  annual  produce,  of  the  said 
stocks,  funds,  or  securities,  the  sum  of  400/.  per  ajinum,  for  her  life, 
or  during  her  widowhood;  and  it  appoints,  that  from  and  after  the  de- 
cease, or  marriage,  of  his  said  wife,  they,  the  said  executors,  shall  stand 
possessed  of,  as  well  the  stopk,  &c.,  from  which  such  annual  sum  shall 
accrue,  as  all  other  the  stocks,  funds,  and  securities,  to  be  purchased  by, 
and  with,  the  monies  by  them  got  in,  as  aforesaid,  upon  trusty  for  the 
benefit  of  all,  and  every,  the  child,  or  children,  of  him,  the  deceased,  by 
.his  said  wife,  Mary  Stott,  with  benefit  of  survivorship,  &c.  But,  in  the 
event  of  his  leaving  no  child  by  his  said  wife;  or  in  the  event  of  his 
leaving  a  son  or  sons  only,  that  die  under  age,  without  lawful  issue;  or 
a  daughter,  or  daughters  only,  that  die  under  age,  and  unmarried, — ^it 
then  provides,  that  they,  the  said  trustees,  do,  and  shall,  transfer  the 
whole  of  the  aforesaid  stocks,  funds,  and  securities,  to  the  nephews,  the 
said  Thomas  and  Valentine  Clark,  or  the  survivor  of  them,  absolutely; 
further  provided  only,  in  case  of  the  death  of  either  of  his  said  nephews, 
in  his  (the  deceased's)  life-time,  leaving  issue,  theuy  .that  his  share  shall 
be  payable  unto,  and  equally  between,  such  issue,  if  more  than  one;  but, 
if  only  one,  to  such  sole  issue.  Lastly,  Mr.  Reid,  Mr.  Fletcher,  and 
Mr.  Rawlings,  are  named  executors,  and  the  said  Mary  Stott,  during 
her  widowhood,  executrix,  of  the  will.  Such  is  the  will,  the  subject  of 
the  present  suit,  in  point  of  substance:  in  point  of  form,  it  is  an  instru- 
ment of  some  length,  contained  in  seven  sheets  of  paper,  technically 
drawn  up;  and  it  was  executed  by  the  deceased,  in  the  presence  of  three 
subscribed  witnesses. 

Several  scripts  are  before  the  Court,  in  the  shape  of  drafts,  or  sketches, 
of  former  wills,  or  codicils,  of  the  deceased.  There  is,  also,  a  former 
will,  itself,  bearing  date  the  19th  of  March,  1817,  being  the  script  mark- 
ed No.  5.  The  purport  of  each,  and  every  of  these,  is  to  give  the 
daughter  a  life  interest,  in  a  comparatively  small  portion,  only,  of  the 
property  of  the  deceased.  For  instance,  the  purport  of  No.  1. ,  is  to  give 
her  an  annuity  of  80/.  for  life — the  residue  to  her  child,  or  children,  if 
any,  bom  in  lawful  wedlock,  on  attaining  the  age  of  twenty-one;  ''such 
child  or  children  to  be  put  out  to  nurse,  and  then  to  school,  uiiconnecl- 
ed  with  the  parents,  and  brought  up  in  evangelical  principles:"  in  case 
of  the  daughter  having  no  children,  then  the  residue  to  the  Bible  So- 
ciety.    By  the  script,  No.  3,  the  daughter  is  to  have  100/.  a  ye^,  for 
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life — the  residue  to  her  issue,  as  above,  at  the  age  of  twenty-one;  and 
failing  such,  to  the  Bible  Society,  and  the  Church  Missionary  Society, 
in  equal  moieties.  The  same  in  script,  No.  4,  with  an  express  provi- 
sion, that  the  child,  or  children,  of  the  daughter,  from,  and  after,  the 
age  of  six  years,  shall  "  be  placed  entirely  under  the  direction  of  his  (the 
deceased's)  executors  and  trustees,  for  the  time  being,  as  to  the  manner 
of  their  education,  and  every  other  matter  connected  with  their  bring- 
ing up,  maintenance,  and  support "  By  the  script.  No.  5,  (the  will  of 
March,  1817,)  certain  parts  of  the  residue  (failing,  the  daughter's  issue, 
as  above)  are  bequeathed  to  trustees,  in  trust  for  Thomas  and  Valentine 
Clark;  and  the  remainder,  only,  in  trust,  for  certain  public  institutions. 
But  by  the  will  now  propounded,  as  already  said,  Thomas  and  Valen- 
tine Clark  are  the  general  residuary  legatees,  in  the  first  instance:  no 
part  of  the  property  of  the  deceased  is  bequeathed,  by  this,  to  the  issue 
of  the  daughter,  (then  a  married  woman),  if  any.  Even  the  principal 
stock,  out  of  which  the  daughter's  provision  for  life,  of  somewhere 
about  100/.  per  annum^  is  to  accrue,  is  not  given  and  beaueathed,  by 
this  will,  upon  her  death,  to  her  issue;  it  is  to  fall  into,  and  become  part 
of,  the  residuary  estate,  bequeathed,  as  above,  to  the  nephews,  the  Mr. 
Clarks. 

Administration,  with  this  will  of  May  1818,  annexed,  of  the  effects 
of  the  deceased,  is  granted  to  Thomas  and  Valentine  Clark,  the  residua- 
ry legatees,  (the  executors  renouncing),  on  the  29th  of  December,  1821. 
In  the  month  of  April,  1822,  a  citation  issues,  at  the  suit  of  Charlotte 
Mary  Dew,  the  deceased's  only  child,  in  effect,  calling  on  the  adminis- . 
trators,  either  to  prove  the  will,  per  testes,  in  solemn  form,  to  the  satis- 
faction of  this  Court,  or  to  submit  to  the  Court's  pronouncing  the  de- 
ceased to  have  died,  intestate  in  law. 

The  nephews,  (the  administrators),  so  called  upon,  formally  propound 
the  will,  in  a  plea  known,  here,  as  a  common  condidit,  from  its  merely 
pleading  the  deceased  to  have  m,ade  the  will,  being  of  sound  mind,  and 
so  forth,  in  a  set  form — in  common  use,  as  of  common  application,  in 
this  description  of  cases. 

The  daughter's  plea,  in  opposition  to  this,  admits  the  facts  of  the  case 
to  be,  as  pleaded  in  the  condidit,  with  a  single  exception.  It  admits, 
in  effect,  that  the  deceased  gave  instructions  for,  and  made,  this  will, 
as  alleged  in  the  condidit;  and  that  he  did  all  this  of  his  own  mere  mo- 
tion. It  imputes  no  fraud,  or  circumvention,  either  to  the  nephews,  or 
to  any  other  party,  or  parties,  as  with  relation  to  this  will;  it  ascribes  it, 
in  no  degree  or  respect  whatever,  to  external  control,  or  influence,  of 
any  sort,  exercised  over,  or  upon,  the  deceased.  It  consents,  in  effect, 
to  its  being  taken  as  the  act  of  the  deceased  alone — but  it  denies  it  to 
have  been  his  act,  being  of  sound  mind  at  the  tim.e;  in  which  denial 
consists  the  sum  total  of  the  case  which  it  sets  up,  on  the  daughter's  part, 
in  opposition  to  the  will.  It  alleges,  in  order  to  sustain  that  case,  that 
the  deceased  conceived  an  irrational  antipathy  to  this  daughter,  his 
only  child,  in  her  earliest  infancy;  and  that  he  was  actuated  by  such 
during,  and  throughout,  the  whole  remainder  of  his  life:  and  it  charges, 
.that  the  will  sought  to  be  impeached  was  founded  in,  and  owing  solely 
to,  thi^  irrational  antipathy;  not  Ibeing  (as  averred  in,  and  necessarily 
to  be  proved  upon,  the  condidit)  the  act  of  a  testator  of  sound  and  dis- 
posing mind.  And  it  further  alleges,  in  aid  of  that  case,  insanity,  or 
mental  aberration,  as  visible  in,  and  to  be  collected  from,  other  parts  of 
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the  deceased's  conduct,  into  the  particulars  of  which  it  enters — ^though, 
at  the  same  time,  principally  betraying  itself  in  his  feelings  towards, 
and  treatment  of,  his  daughter;  which  last  are,  accordingly,  more  espe- 
cially pleaded,  and  upon  which  last,  it  is  evidently  meant,  by  the  daugh- 
ter, principally  to  rely. 

A  responsive  allegation  is  filed,  on  the  part  of  the  nephews,  consist- 
ing of  thirty-one  articles;  accompanied  with  a  variety  of  annexed  ex- 
hibits. The  objects  of  that  allegation,  briefly  stated,  are: — 1st,  To  sus- 
tain the  deceased^s  general  sanity,  by  reference  to  his  general  history, 
and  to  his  conduct  ^roughout  his  whole  life,  generally;  2dly,  but  very 
principally,  its  aim  is  to  show,  that  the  deceased's  treatment  of  his 
daughter,  so  in  particular  relied  on  in  proof  of  the  contrary,  as  I  have 
said,  admitting  it,  possibly,  to  have  been  harsh  and  severe,  was  still  not 
irrational  or  insane.  Accordingly,  it  formally  imputes  it  to  a  series 
of  gross  misconduct  on  the  daughter's  part;  and  to  the  operation  or  ef- 
fect of  this  upon  "  great  violence  and  irritability,"  upon  "  great  pride 
and  conceit,"  upon  ideas  of  the  "total  and  absolute  depravity  of  human 
nature,  and  the  necessity  of  sensible  conversion,  (derived  from  rigid 
Calvanistical  principles),"  and  upon  ^^  high  notions  of  parental  autho- 
rity;" of  all  which  it  pleads,  in  form,  the  deceased's  character  to  have 
been  made  up. 

Lastly,  the  daughter  rejoins  upon  this  allegation,  either  contradicting, 
or  explaining,  the  several  principal  facts,  of  both  descriptions,  pleaded 
in  it;  and  in  some  few  particulars,  also  amplifying  and  amending  her 
own  original  case,  as  the  Court  permitted  her  to  do,  under  special  cir- 
cumstances in  the  case,  for  reasons  into  which  it  entered,  at  large,  when 
the  admission  of  this  rejoinder  was  formally  debated,  {a) 

The  above  is  a  mere  outline  of  the  several  pleas,  sufficient,  however, 
to  show,  that  the  case  before  the  Court  is  one  of  great  difficulty,  (in 
some  of  its  features,  indeed,  a  perfectly  novel  case),  and,  consequently, 
to  be  treated,  by  the  Court,  with  proportionable  care.  Its  importance, 
indeed,  is  sensibly  felt  by  the  Court,  which  has,  most  attentively,  con- 
sidered the  whole  evidence  upon  which  its  judgment  is  to  be  ultimately 
framed. 

It  thus  appears,  upon  the  showing  of  these  seveixd  pleas,  that  the  true 
question  at  issue,  between  the  parties  in  .this  cause,  is  a  mere,  single, 
question  of  fact: — ^Was  the  deceased,  who  is  admitted  to  have  made  this 
will,  insane  at  that  time?  or,  was  he  a  person  of  sound  mind,  and  me- 
mory? His  daughter  it  is  who  alleges  him  to  have  been  the  first  of  these, 
or,  insane  at  that  time:  and  the  onus  probandiy  the  burden  of  proving 
this,  clearly  rests  with  her,  she  being  the  party  who  affirms,  or  sets 
it  up. 

In  discharge  of  that  onus,  she  has  produced  a  body  of  evidence  to 
much  in  the  conduct  of  the  deceased,  to  say  the  very  least  of  it,  extra- 
ordinary and  extravagant  J  in  the  highest  degree.  I  feel  myself  at 
liberty,  even  here,  to  go  this  length,  in  speaking  of  the  evidence  on  her 
part;  as  the  adverse  counsel,  in  the  course  of  their  argument,  have  ad- 
mitted it  to  be  good,  so  far.  The  adverse  case,  indeed,  taken  as  ^ 
whole,  has  admissions  to*  nearly  this  extent,  on  the  face  of  it  Still, 
however,  it  was  pleaded,  it  was  endeavoured  to  be  proved,  and  it  has 
been  strongly  argued,  as  the  true  result  of  the  whole  evidence,  on  the 

(a)  See  ante,  p«  242  et  acq. 
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part  of  the  nephews,  that  no  part  of  the  deceased's  conduct  ever  evinced 
actual  insanity;  that  the  whole  of  it  is  to  be  fairly  accounted  for,  by  the 
operation  of  untoward  circumstances,  upon  peculiar  feelings  and  habits; 
and  that  nothing  occurs,  in  the  evidence,  to  justify  any  other  conclusion 
than  that  the  deceased  was,  at  all  times,  in  the  /ull  possession  of,  (and 
so  was  competent,  at  all  times,  to  the  performance  of  any  act  requiring)^ 
in  the  technical  language  of  these  Courts,  **  thought,  judgment,  and  re- 
flexion. "     ' 

And  here  a  subject  of  inquiry  presents  itself,  fit,  and  necessary  even, 
to  be  disposed  of,  in  the  first  instance,  (previous,  that  is,  to  any  consi- 
deration of  the  evidencBy  for  the  purpose  of  arriving  at  a  due  estimate 
of  the  merits  of  the  case),  which  is  this: — What  is  the  true  criterion  of 
madness  or  insanity?  And  herein,  very  principally,  as  with  reference 
to  the  present  question, — where  is  it  that  mere  eccentricity,  or  extrava- 
gance ends,  and  that  this  begins? 

It  may  safely  be  assumed,  at  lea^t,  to  the  present  auditory,  in  the  out- 
set of  this  inquiry,  that  madness  subsists  in  every  variety  of  shape  and 
degree.  It  subsists  in  tlie  maniac  chained  to  his  floor — it  subsists  in 
the  patient  afliicted  with  mental  aberration  on  certain  subjects,  or  on  a 
certain  subject,  only;  and  in  respect  of  such  even  never  betraying  itself 
in  violence  or  outrage.  The  affliction  is  the  same,  in  both  cases,  in 
species;  the  difierence  is  only  in  degree.  The  intermediate  degrees  be- 
tween the  highest  and  lowest  grade  of  insanity,  are  almost  i ignite. 
Patients  afflicted  with  this  terrible  infirmity,  in  some  minor  degree,  of- 
ten conduct  themselves  rationally  in  all,  but  certain^  respects;  and  this, 
not  in  show,  or  semblance  only,  but  in  truth  and  substance.  Instances 
have  occurred  of  patients  in  Bedlam,  employed  as  keepers,  in  some  sort, 
of  their  fellow-madmen;  they,  themselves,  being,  at  the  same  time, 
€sse7itially,  insane.  It  is  well  known,  that  a  sufferer  in  this  class  who 
fancied,  and  styled  himself,  Duke  of  Hexham,  became  the  agent  of  his 
own  committee  for  the  management  of  his  own  estate;  and  did,  for  a 
time,  the  duties  of  that  office,  it  is  said,  not  incorrectly.  Few  madmen 
are  so  mad  as  to  be  incapable  of  some  degree  of  self-controul;  and  the 
cunning  which  madmen  are  often  found  to  exercise,  if  bent  upon  carry- 
ing some  favourite  point,  is  a  circumstance  of  the  malady  too  well 
known  to  require  any  specific  illustration.  Instances,  again,  of  the  ex- 
traordinary power  of,  at  times,  concealing  their  infirmity,  commonly 
inherent  in  madmen,  are  familiar  to  most  people,  as  having  occurred 
"within  their  own  personal  observation(a).  Still,  however,  with  all  this, 

(a)  The  following  instances  were  cBpecially  noticed  by  the  Court,  from  Mr. 
Erskine's  speech  of  he  trial  of  James  Hadfield,  for  shooting  at  his  late  majesty. 
The  first  may  be  given  in  Mr.  Erskine's  own  words. 

**  I  examined,"  he  says,  "for  the  greater  part  of  a  day,  in  this  very  place"  [the 
court  of  King's  Bench,]  "  an  unfortunate  gentleman,  who  had  indicted  a  most 
affectionate  brother,  together  with  the  keeper  of  a  mad-house,  at  Hoxton,  for 
having  imprisoned  him  as  a  lunatic;  whilst,  according  to  his  evidence,  he  was  in 
his  perfect  senses.  1  was,  unfortunately,  not  instructed  in  what  his  lunacy  con- 
sisted, although  my  instructions  left  me  no  doubt  of  the  fact;  but,  not  having  the 
clue,  he  completely  foiled  me  in  every  attempt  to  expose  his  infirmity.  You 
may  believe  that  I  left  no  means  unemployed  which  long  experience  dictated, 
but  without  the  smallest  effect.  The  day  was  wasted;  and  the  prosecutor,  by 
the  most  affecting  history  of  unmerited  suffering,  appeared  to  the  judge  and  jury, 
and  to  a  humane  English  audience,  as  the  victim*  of  the  most  wanton  and  barbar- 
ous oppression.  At  last.  Dr.  Sims  came  into  Court,  who  had  been  prevented,  by 
business,  from  an  earlier  attendance;  and  from  him  I  learnt,  that  the  very  man 
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among  the  vulgar,  some  are  for  reckoning  madmen  those  only  who  are 
frantic,  or  violent,  to  some  extent  Insanity,  however  decided,  unac- 
companied with  such  symptoms,  tkey  are  content  to  refer  to  eccentrici- 
ty or  extravagance.  Others,  again,  in  the  opposite  extreme,  are  too  apt 
to  confound  mere  folly  with  phrensy;  and  to  describe  as  odd,  or  eccen- 
tric, or  in  some  such  phrase,  patients  who,  in  better  judgments,  are  ac- 
tually, and  essentially y  insane.  What,  then,  to  come  back  to  our  pro- 
posed subject  of  inquiry,  is  the  true  criterion  of  insanity?  and,  princi- 
pally, how  is  it  distinguished,  (this  being,  obviously,  our  principal  con- 
cern), from  eccentricity,  or  extravagance,  merely. 

The  true  criterion — the  true  test — of  the  absence  or  presence  of  in- 
sanity, I  take  to  be,  the  absence  or  presence  of  what,  used  in  a  certain 
sense  of  it,  is  comprisable  in  a  single  term,  namely — delusion*  Wherever 
the  patient  once  conceives  something  extravagant  to  exist,  which  has, 
still,  no  existence  whatever  but  in  his  own  heated  imagination;  and 
wherever,  at  the  same  time,  having  once  so  conceived,  he  is  incapable  of 
being,  or,  at  least,  of  being  permanently y  reasoned  out  of  that  concep- 
tion; such  a  patient  is  said  to  be  under  a  delusion^  in  a  peculiar,  luUf" 

whom  I  had  been*  aboye  an  hour  examining  and  with  every  possible  effort  which 
counsel  are  in  the  habit  of  exerting,  believed  himself  to  be  the  Lord  and  Saviour 
of  mankind;  not  merely,  at  the  time  of  his  confinement,  which  was  sufficient  for 
my  defence,  but  during  the  whole  time  that  he  had  been  triumphing  over  every 
attempt  to  surprise  him  in  the  concealment  of  his  disease.  I  then  affected  to 
lament  the  indecency  of  my  ignorant  examination;  when  he  expressed  his  for- 
giveness, and  said,  with  the  utmost  gravity  and  emphasis,  in  the  face  of  the 
whole  Court, — «I  am  the  Christ !'    And  so  the  cause  ended." 

The  other,  a  still  more  memorable,  instance  of  the  power  of  concealing  this 
malady,  is  the  following,  as  stated  to  Mr.  Erskine  by  Lord  Mansfield. 

**  A  man  of  the  name  of  Wood,"  said  Lord  Mansfield,  *'  had  indicted  Dr.  Monro 
for  keeping  him,  as  a  prisoner,  in  a  mad-house,  at  Hoxton,  while  he  was  sane. 
He  underwent  the  most  severe  examination  by  the  defendant's  counsel,  without 
exposing  his  complaint;  but  Dr.  Battie,  having  come  upon  the  bench  by  me,  and 
desired  me  to  ask  him  '  what  was  become  of  the  firinceaB^  whom  he  had  corres- 
ponded with  in  cherry-juiced'  he  showed,  in  a  moment,  what  he  was.  He  an- 
swered, that  there  was  nothing  at  all  in  that,  because,  having  been,  (as  every 
body  knew,)  imprisoned  in  a  high  tower,  and  being  debarred  the  use  of  ink,  he 
had  no  other  means  of  correspondence  but  by  writing  his  letters  in  cherry-juice, 
and  throwing  them  into  the  river  which  surrounded  the  tower,  where  the  prin- 
cess received  them  in  a  boat.  There  existed,  of  course,  no  tower,  no  imprison- 
ment, no  princess,  no  river,  no  boat;  but  the  whole  was  the  inveterate  phantom 
of  a  morbid  imagination.  I  immediately  directed  Dr.  Monro  to  be  acquitted : 
but  this  man.  Wood,  being  a  merchant  in  Philpot-lane,  and  having  been  carried 
through  the  city,  in  his  way  to  the  mad-house,  he  indicted  Dr.  Monro  over 
again,  for  the  trespass  and  imprisonment,  in  London^  knowing  that  he  had  lost 
his  cause,  by  speaking  of  the  princess,  at  Westminster  ;  and  such  is  the  extraor- 
dinary subtlety  and  cunning  of  madmen,  that,  when  he  was  cross-examined  on 
the  trial  in  London,  as  he  had  succewfufly  been  before,  in  order  to  expose  his 
madness,  all  the  ingenuity  of  the  bar  and  ail  the  authority  of  the  Court,  could 
not  make  him  say  a  single  syllable  upon  that  topic  which  had  put  an  end  to  tho 
indictment  before ;  although  he  still  had  the  same  indelible  impression  as  before, 
as  he  signified  to  those  who  were  near  him:  but  conscious  that  the  delusion  had 
occasioned  his  defeat  at  Westminster,  he  obstinately  persisted  in  holding  it 
back."* 

See  Mr.  (afterwards  Lord)  Erskine's  speech,  on  the  trial  of  James  Hadfield. 
Howell's  "Sute  Trials,"  vol.  27,  p.  1307,  e(  teq. 

*  This  evidence  at  Westminster  was  then  proved  against  him  by  the  short- 
hand writer,— upon  which  Dr.'  Monro  was,  of  course,  again  acquittecL 
Vol.  II.  56 
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technicaly  sense  of  the  term;  and  the  absence,  or  presence,  of  delusion, 
so  understood,  forms,  in  my  judgment,  the  true,  and  only  test,  or  crite- 
rion, of  absent,  or  present,  insanity.  In  short,  I  look  upon  delusion,  in 
this  sense  of  it,  and  insanity,  to  be,  almost,  if  not  altogether,  converti- 
ble terms;  so  that  a  patient,  under  a  delusion,  so  understood,  on  any 
subject,  or  subjects,  in  any  degree,  is,  for  that  reason,  essentially  mad, 
or  insane,  on  such  subject,  or  subjects,  in  that  degree.  On  the  contrary, 
in  the  absence  of  any  such  delusion,  with  whatever  extravagances  a  sup- 
posed lunatic  may*  be  justly  chargeable,  and  how  like  soever  to  a  real 
madman  he  may  either  speak  or  act,  on  some,  or  on  all  subjects;  still, 
in  the  absence,  I  repeat,  of  any  thing  in  the  nature  of  delusion^  so  un- 
derstood as  above,  the  supposed  lunatic  is,  in  my  judgment,  not  pro- 
perly, or  essentially,  insane. 

The  Court  is  confirmed  in,  or  rather,  possibly,  has  derived  this,  its 
own,  view  of  the  subject,  by,  and  from,  writers,  as  well  medical  as 
other,  best  qualified  to  discuss  it;  and  upon  whose  authority,  accordingly, 
it  may  safely  rely.  It  is  thus,  I  apprehend,  that  delusion^  in  the  sense 
that  1  have  explained  it,  is  made  the  distinguishing  feature  of  insanity 
by  Dr.  Battle,  in  the  first  chapter  of  his  celebrated  essay,  or  treatise,  on 
that  disorder.  On  the  same  principle  it  is,  that  Dr.  Willis,  in  a  recent 
publication  on  mental  derangement,  {a)  lays  it  down,  that  insanity,  ^otti 
disease,  (as  contra-distinguished  from  native  insanity,)  chiefly  consists 
in  the  **  pertinacious  adhesion  of  the  patient  to  some  delusive  idea,  in 
opposition  to  plain  evidence  of  its  falsity.'*  And  Mr.  Locke,  in  treat- 
ing of  the  difference  between  idiots  and  madmen,  had  before  said,  in 
perfect  accordance  with  the  .above,  that  the  infirmity  of  madmen  was 
not  so  much  in  any  <*  loss  of  the  reasoning  faculties,"  as  in  "  delusion,^^ 
on  their  parts:  or,  as  he  terms  it,  in  their  "  mistaking  for  truths,  some 
ideas  wrongly  joined  together."  The  passage  from  Mr.  Locke,  indeed, 
is  illustrative  of  the  subject  before  the  Court,  in  so  many  respects  (as 
will  appear  in  the  sequel)  as  to  justify  the  Court's  taking  this  occasion 
to  recite  it  at  length: — 

**The  defect  in  naturals,"  says  Mr.  Locke,  "seems  to  proceed  from 
waTit  of  quickness,  activity,  and  motion,  in  the  intellectual  faculties, 
whereby  they  are  deprived  of  reason;  whereas ,  madmen,  on  the  other 
side,  seem  to  suffer  by  the  other  extreme.  For  they  do  not  appear  to 
vne  to  have  lost  the  faculty  of  reasoning:  but  having  joined  together  some 
ideas,  very  wrongly,  they  mistake  them  for  truths;  and  they  err,  as  men 
do  that  argue  from  wrong  principles.  For,  by  the  violence  of  their  ima- 
ginations, naviog  taken  their  fancies  for  realities,  they  make  right  de- 
ductions from  them.  Thus  you  shall  find  a  distracted  man,  fancying 
himself  a  king,  with  a  right  inference,  requires  suitable  attendance,  re- 
spect, and  obedience:  others,  who  have  thought  themselves  made  of 
glass,  have  used  the  caution  necessary  to  preserve  such  brittle  bodies. 
Hence  it  comes  to  pass,  that  a  man,  who  is  very  sober,  and  of  a  right 
understanding  in  all  other  things,  may,  in  one  particular,  be  as  frantic 
as  any  man  in  Bedlam;  if,  either  by  any  sudden  very  strong  impression, 
or  long  fixing  his  fancy  upon  one  sort  of  thoughts,  incoherent  ideas  have 
been  cemented  together  so  powerfully  as  to  remain  united.  But  tliere 
are  degrees  of  madness  as  of  folly;  the  disorderly  jumbling  of  ideas  to- 
gether, is,  in  some,  more,  in  others,  less.     In  short,  herein  seems  to  be 

(a)  A  treatise  ni^  mental  derangement,  containing  the  substance  of  the  Gulsto- 
nian  I^ecture  for  1822,  by  Francis  Willis,  M.  D. 
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the  difference  between  idiots  and  madmen;  that  madmen  put  wrong  ideas 
together,  and  so  make  wrong  propositions,  but  argue  and  reason  rightly 
from  them:  but  idiots  make  very  few  or  no  propositions,  and  reason 
scarce  at  all."  (a) 

It  may  be  assumed,  that  these  authorities  sufficiently  fortify  the 
Court's  position,  with  respect  to  the  true  test,  or  criterion,  of  insanity^ 
to  justify  it  in  pronouncing,  thaty  if  the  evidence  in  this  cause  be  satisfac- 
tory to  the  existence  of  delusion  in  the  mind  of  the  deceased,  at  the  time 
of  his  making  this  will,  it  is,  also,  satisfactory  to  the  existence,  in  the  " 
mind  of  the  deceased,  at  that  time,  oisome  degree  of  iWani7j^;— whe- 
tlier,  indeed,  of  that  degree  of  insanity,  and  whether  of  insanity  of  that 
kind,  or  rather,  on  that  subject,  which  should  operate  to  defeat  this  will, 
is  another  question.     But,  before  I  proceed  to  consider  the  nature,  and 
effect, *of  the  proofs  to  this  delusion,  both  on  the  one  side  and  on  the 
other,  it  mtiy  be  proper  that  I  should  dispose  of  an  objection,  raised  by 
the  counsel  for  the  residuary  legatees,  founded  on  the  term  ^^ partial 
insanity ;^^  which  had  often  been  used,  by  the  counsel  for  the  next  of' 
kin,  in  the  course  of  their  argument  in  the  cause. 

It  has  been  said,  then,  repeatedly,  by  the  counsel  for  the  residuary 
legatees,  that  this  ^^partiul  insanity''  is  a  something  unknown  to  the 
law  of  England.  Now  if  it  be  meant,  by  this,  that  the  law  of  England 
never  deems  a  person  both  sane  and  insane,  at  one,  and  the  same,  Ume, 
upon  one,  and  the  same,  subject,  the  assertion  is  a  mere  truism,  (as  well, 
indeecl,  in  reason  as)  in  law;  and,  as  such,  is  incapable  of  being  effectively 
opposed.  At  the  same  time,  as  no  such  sort  of  partial  insanity  is  set  up 
by  the  daughter,  the  case  of  partial  insanity,  which  she  has  really  un- 
dertaken to  sustain,  is  at  no  risk  from  the  truth  of  that  position,  so  un- 
derstood, being  conceded.  But,  if,  by  that  position,  it  be  meant,  and 
intended,  that  tlie  law  of  England  never  deems  a  party  both  sane,  and 
insane,  at  different  times,  upon  the  same  subject;  and  both  sane,  and 
insane,  at  the  saTne  time,  upon  different  subjects, — (the  most  usual 
sense,  this  last,  of  the  phrase  *^ partial  insanity;''  and  the  one  in  which 
I  take  it  to  have  been  used,  throughout,  by  the  counsel  £6r  the  next  of 
kin,) — there  can  scarcely  be  a  position  more  destitute  of  legal  foundation; 
or,  rather,  there  can  scarcely  be  one  more  adverse  to  the  stream  and 
current  of  legal  authority. 

It  is, only,  I  should  conceive,  by  the  way,  in  point  of /e,/^a/ considera- 
tion, that  the  existence  of  this  sort  of  partial  insanity,  could,  by  possi- 
bility, be  meant  to  be  questioned.  It  is  a  common  parlance  to  say,  of 
a  man,  that  he  is  mad  on  such  a  subject,  or  on  such  subjects;  and  it  is  a 
common  parlance,  not,  by  any  means,  founded  upon  notions,  which  are 
confined  to,  or  only  entertained,  and  pressed,  by  the  vulgar.  For  in- 
stance, Mr.  Locke,  if  it  be  worth  while  to  refer  to  his  authority  for  so 
self-evident  a  position,  has  just  told  us,  that  ^<a  man  who  is  very  sober, 
and  of  a  right  understanding  in  all  other  things,  may,  in  one  particular, 
be  as  frantic  as  any  man  in  Bedlam;"  which  is  precisely  in  point  But 
to  consider,  briefly,  what  occurs  of /e^a/  authority  on  the  subject  o{ par- 
tial insanity. 

A  single  passage  from  lord  chief  justice  Hale,  upon  this  head,  may 
render,  possibly,  any  other  authority  on  the  subject  unnecessary.  Lord 
Hale  says, — ^^  There  is  a  partial  insanity  of  mind,  and  a  total  insanity, 

(a)  Locke's  Treatise  conceming  the  Human  Uiiderstandiiid;,  Book  il  c  xL  $  13* 
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The  former  is  either  in  respect  to  things,  [quoad  hocj  vel  quoad  illud 
insanire — some  persons  that  have  a  competent  use  of  reason,  in  respect 
to  some  subjects,  are  yet  under  a  particular  £/emen//a,  in  respect  of  some 
particular  discourses,  subjects,  or  applications;]  or,  else,  it  is  partial  in 
respect  of  degrees,  [and  this  is  the  condition  of  very  many,  especially 
melancholy  persons,  who,  for  the  most  part,  discover  their  defect  in  ex- 
cessive fears  and  griefs,  and  yet  are  not  wholly  destitute  of  the  use  of 
reason.'*  (a)] 

In  what  follows,  upon  this  passage,  Lord  Hale  is  considering  the  ap* 
plication  of  the  doctrine  o^  partial  insanity,  to  criminal  cases  only;  in 
other  words,  his  oliservations,  occurring  in  a  work  on  criminal  law,  arc 
limited  to  the  species,  or  degree,  of  insanity,  necessary  to  protect  their 
agents  from  criminal  responsibility,  for  actual  crimes  committed.  But 
the  case  of  Greenwood,  (ft)  often  referred  to  in  the  argument,  is  good  in 
proof  of  the  equal  applicability  of  the  doctrine  to  cases  of  contract,  or 
civil  cases.  It  is  even  more  than  this;  being  not  only  good  in  proof  of 
the  applicability  of  the  doctrine  of  partial  insanity  to  civil  cases,  gene- 
rally;  but  recognizing,  in  particular,  that  such  partial  insanity  will  avail 
to  defeat  a  willy  the  direct  offspring  of  that  partial  insanity,  both  here, 
and  at  common  law ;  though  the  testator,  at  the  time  of  making  it,  were 
sane,  in  all  respects,  upon  ordinary  subjects.  Consequently,  the  case 
of  Greenwood  is  di  precise  recognition  oi  the  principle,  upon  which  the 
Court  admitted  the  allegation  originally  setting  up,  and  to  which  it  is 
bound  to  adhere  in  ultimately  adjudicating  upon,  the /^re^en/ case  of  par- 
tial insanity;  and  it  furnishes,  of  itself,  a  more  than  suflScient  answer  to 
the  objection,  that  this  partial  insanity  is  a  something  unknown  to  the 
law.  At  the  same  time,  the  case  of  Greenwood,  however  accordant  with 
the  present  case,  in  point  of  general  principle,  is  materially  distinguished 
from  it  by  one,  not  unimportant,  circumstance.  There,  the  deceased, 
being  insane,  and  so  admitted  to  be  on  all  hands,  insanely  conceived, 
among  other,  no  doubt,  equally  absurd  imaginations,  that  his  brother, 
and  only  next  of  kin,  had  administered  poison  to  him.  His  recovery, 
admitted  in  other  respects,  was  denied  in  this  last  particular;  and  influ- 
enced (so  said)  by  still  subsisting  insanity,  in  this  last  particular,  the 
deceased  made  the  will,  disinheriting  his  brother,  the  validity  of  which 
was  at  issue  in  that  cause.  And  the  question,  in  Greenwood's  C2.se,  ac- 
cordingly was, — ^whether  that  insane  aversion  which  the  deceased  was 
admitted  to  have  once  felt  towards  his  brother,  had,  or  had  not,  subsided^ 
— was,  or  was  not,  in  operation — at  the  time  when  he  made  his  will. 
Here  the  question  is,  whether  that  actual  aversion,  or  antipathy,  or  call 
it  what  you  will,  which  the  deceased  is  admitted  to  have  felt  towards  his 

(fl)  Pleas  of  the  Crown,  Part  1,  c.  4,  p.  29. 

\b)  See  3  Bra  C.  C.  444,  and  speech  of  Mr.  Erskine,  on  the  trial  of  James 
Hadfield,  ub*  suft, 

**  That  gentleman, '  Mr.  Greenwood,*  whilst  insane,  took  up  an  idea,  that  a  roost 
affectionate  brother  had  administered  poison  to  him.  Indeed,  it  was  the  promi- 
nent feature  of  his  insanity.  In  a  few  months,  he  recovered  his  senses.  He  re- 
turned to  his  profession  as  an  advocate,  was  sound  and  eminent  in  his  practice; 
and,  in  all  respects,  a  most  useful  and  eminent  member  of  society;  but  he  never 
could  dislodge  from  his  mind  the  morbid  delusion  which  disturbed  it,  and  under 
the  pressure,  no  doubt,  of  that  diseased  prepossession,  he  disinherited  his  brother. 

Mr.  Erskine's  speech,  u6.  aufi. 

Of  Greenwood's  case,  see  further,  in  the  judgment,  fi09t^  and  notes  (a)  and 
(*)»  p. 
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daughter,  and  under  the  present  impression  of  which  he  is  hardly  denied 
to  have  made  this  will,  was  either  founded  in,  or  ever  had  any  connexion 
with,  insanity  at  all,  on  his  part?     It  is,  whether  he,  the  deceased,  at 

•  the  time  of  making  this  will,  had  ever  laboured  under  mental  derange- 
ment, either  on  the  subject  of  his  daughter,  in  particular;  or,  in  fact,  on 
any  subject?  It  is  this  which  distinguishes  the  present  case  from  that 
of  Greenwood;  and  which  constitutes,  at  once,  the  novelty,  and  difficulty, 
of  the  present  case — the  novelty  and  difficulty,  I  mean,  in  point  of 
proof;   for,  really,  in  point  of  general principUj  I   do  not  see  that 

Greenwood's  case,  and  the  present,  are  distinguishable.  In  speaking  of 
Greenwood's  case,  throughout,  I  am  to  be  understood  as  confining  my- 
self to  the  principle  adopted  as  the  law,  in  that  case:  of  the  evidence^  I 
can  know  nothing;  publication  of  the  evidence  (if  any)  taken  in  Green- 
'wood's  case,  not  having  passed  in  this  Court.  Greenwood's  case,  in  this 
Court,  terminated,  early ^  in  a  compromise;  (a)  as  it  also  terminated, 
though  not  till  after  two  conflicting  verdicts,  at  common  law.  {b) 

The  Court,  after  this  ample  discussion-  of  the  principles  applicable  to 
the  facts  of  the  case  before  it,  now  approaches,  at  some  advantage,  the 
facts  of  the  case,  themselves.  But,  it  may  be  convenient,  in  preparatory 
to  a  discussion  of  that  part  of  the  evidence  which  requires  to  be 
thoroughly  investijgated,  that  the  Court  should  dispose,  in  limine,  of 
some  facts,  which,  either  from  the  parties  being  agreed  as  to  them,  or 
from  their  being,  in  the  judgment  of  the  Court,  of  minor  only,  and  very 
subordinate,  importance,  in  the  cause,  admit  of  being  treated,  by  the 

•  Court,  somewhat  summarily.     And,  first,  as  to  certain  parts  of  the 
ease,  hardly  in  dispute  between  the  parties. 

1.  It  is  pleaded  by  the  nephews,  in  support  of  the  deceased's  capacity, 
that  '^  the  deceased  had  considerable  practice,  as  a  surgeon  and  medical 
electrician,"  from  the  year  1795,  to  the  year  I82O5 — and,  that  <*he,  at 
all  times,  before,  and  down  to  the  end  of,  the  year  1820,  conducted,  and 
managed,  the  whole  of  his  pecuniary  and  domestic  afiairs,  in  a  rational 
manner;  and  rationally  conducted  all  matters  of  business,"  until  he  was 
afflicted  with  a  paralytic  stroke,  which  impaired  his  intellects,  towards 
the  end  of  thi  last-mentioned  year. 

Now,  the  whole  of  this,  which  is  so  pleaded  by  the  nephews,  is  fully 
proved; — and,  the  parties  who  pleaded,  having  so  proved  it,  are  clearly 
entitled  to  the  full  benefit  of  that  whole.  My  only  reason  for  stating 
this  part  of  their  case,  somewhat  generally ,  is,  as  already  suggested, 
that  it  is  a  part  of  the  case  as  to  which,  there  is  little,  if  any,  conflicting 
evidence:  it  is  not  even  denied,  by  the  daughter,  generally y  in  plea. 
The  single  question,  as  to  this,  respects  its  effect,  on  the  whole  case. 
That  effect,  I  take  to  be  this.  It  is,  undoubtedly,  a  strong,  but  it  is,  by 
no  means,  a  conclusive  circumstance  against  the  case  set  up  by  the 
daughter;  as,  it  is  not,  by  any  means,  wholly  inconsistent  with  that  case. 
The  deceased  might  be,  and  do,  all  which  he  is  deposed  to  have  been, 
and  to  have  done,  in  such  respects — and  might  still  be  under  a  delusion, 

(a)  After  an  allegation  given  by  the  brother,  responsive  to  the  condidit— upon 
which,  however,  it  is  believed  that  no  evidence  was  taken — 

The  CouKT,'it  should  be  said,  aho  referred,  in  this  part  of  its  judgment,  to  a 
case,  actually  deUrminedf^^THv,  on  i\it  principle  adopted  as  law  in  Greenwood's 
case,  that  of  Heath  v.  Watts,    tr.  1798.  Del.  1800. 

(d)  The  jury,  finding  for  the  will,  on  the  frst  trial,  in  the  Court  of  King's 
Bench;  and  against  it,  on  the  second  trial,  in  the  Court  of  Common  Pleas. 
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and,  therefore,  insane,  on  certain  subjects — ^particularly,  on  this  of  his 
daughter,  as  she,  the  daughter,  in  particular,  charges.  Still,  its  efifect 
undoubtedly  is  to  require  the  very  strictest  evidence  of  thisj  and  to  ren- 
der still  more  difficult  of  proof,  a  case,  difficult  enough  of  proof,  in  its 
own  nature — as,  indeed,  the  Court,  it  will  be  remembered,  suggested  the 
daughter's  case  to  be,  when  the  allegation  pleading  it  stood  before  the 
Court,  on  admission,  after  being  debated,  (a) 

2.  Secondly,  of  the  exhibits  annexed  to  the  allegations  filed  on  behalf 
of  the  nephews,  something  may  be  said  here,  in  preparatory,  not  incon- 
veniently by  the  Court  confining  itself,  however,  in  this  place,  to  a 
mere  genersd  view  of  the  contents  of  these.  Now  these  exhibits  (I  mean 
that  part  of  them,  consisting  of  letters  from  the  deceased)  may,  as  con- 
tended, be,  indeed,  many  of  them  undoubtedly  are,  forcibly  and  correctly 
written — they  may,  and  do,  furnish  many  proofs  of  strong  powers  of 
reasoning,  couched  in  as  strong  and  energetic  language.  But  upon  what 
premises  are  such  reasonings  founded?  Are  ihe^  true  or  false?  are  they 
realitUs;  or  are  they  fancies,  which  have  no  basis  but  in  the  mere  im- 
agination of  the  deceased?  The  ultimate  efiect  of  these  exhibits  on 
the  true  point  at  issue  in  the  cause,  inust  depend  on  the  answers  proper 
to  be  returned  to  these  questions;  which  answers,  again,  are  only  to  be 
collected  from  all  the  circumstances  of  the  case,  taken  as  a  whole.  If  the 
facts  bear  out  the  letters,  these  last  are  among  the  strongest  proofs  of 
sanity;  but,  in  the  other  event,  so  far  are  these  letters  from  being  any 
proob  of  sanity,  that  they  actually,  themselves,  evince  the  contrary,  or, 
that  the  writer  of  them  was  really  insane. 

3.  Thirdly,  of  the  evidence  on  the  condidit^  tlie  Court  may  dispose 
here,  in  limine^  for  the  same  reason^  with  a  single  observation.  In 
proof  of  the  condidit  have  been  examined  two,  of  the  three,  subscribed 
witnesses  to  the  will — one  of  these  being,  also,  the  solicitor  who  pre- 
pared, or  drew  it  up.  It  may  be  sufficient  to  say  of  this,  once  for  all, 
that  if  the  question  at  issue  rested  upon  their  sole  evidence,  there  could 
be  no  doubt  as  to  the  result  Their  evidence  would,  in  that  case,  be 
amply  sufficient  to  sustain  the  will.  The  solicitor  deposes  fully  to  in- 
structions for  the  will  given  by  the  deceased,  with  whom  he  had  several 
interviews  on  the  subject,  as  die  will  was  in  course  of  preparation;  and 
he  deposes  fully  to  his  belief,  that  the  deceased  was,  at  all  such  times, 
of  sound  mind.  He  also,  with  the  other  subscribed  witness,  proves  the 
deceased  to  have  executed  the  will;  and  to  have /Aa/i  also  been,  accord- 
ing to  his  conviction,  (and  so  says  the  othsr  witness,)  in  full  possession 
of  his  memory  and  understanding.  Proofs,  too,  are  before  the  Court, 
taken  upon  this  plea,  to  the  death,  character,  and  hand-writing  of  the 
third  subscribed  witness — which  account  for,  and  supply,  in  a  manner 
not  unsatisfactory,  the  absence  of  the  testimony  of  this  third  subscribed 
witness.  I  have  only  to  add  to  this,  that  the  counsel  for  Mrs.  Dew, 
have  abstained  from  any  argument,  tending  at  all  to  impeach  the  sin- 
cerity of  the  witnesses  on  the  condidit 

So  much,  then,  for  those  parts  of  the  case,  as  to  which  the  parties,  in 
a  certain  sense,  are  agreed.  Next,  to  dispose,  summarily,  of  certain 
points,  which  seem  to  admit  of  being  so  disposed  of;  as  being,  in  the 
judgment  of  the  Court,  of  minor  and  subordinate  importance  in  the  cause. 

I.  At  the  head  of  these  may  be  fairly  reckoned,  in  the  judgment  of 

(a)  See  vol.  1,  p.  118»  et  seq. 
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the  Court,  the  conduct  of  the  several  parties,  as  to  which  there  is  much 
in  the  evidence,  subsequent  to  the  death  of  the  deceased.  On  the  one 
hand,  it  is  pleaded,  and  proved  as  to  this,  that  the  daughter,  to  a  certain 
extent,  acquiesced  in  the  will,  for  some  time  previous  to  the  institution 
of  the  present  suit  On  the  other,  it  is  pleaded,  and  proved,  that  the 
daughter  was  iriduced  so  to  acquiesce,  by  certain  promised  arrangements 
on  the  part  of  the  nephews,  under  which  she,  the  daughter,  was  to  par- 
ticipate largely  in  the  property  of  the  deceased,  notwithstanding  the 
will;  which  promises  not  being  fulfilled  by  the  nephews,  led  to  the  in* 
stitution  of  the  present  suit  on  her  part  This  I  take  to  be,  at  least,  the 
substance  of  what  Is  pleaded,  and  proved,  by  the  several  parties,  re- 
spectively, on  this  head;  and  the  effect  of  the  one  showing,  upon  this 
view  of  it,  is,  to  my  mind,  pretty  much  neutralized  by  that  of  the  other. 
But  be  that  as  it  may,  the  whole  of  this  can  have  little  bearing  upon  the 
real  question  at  issue — depending,  this,  not  at  all  upon  what  took  place 
subsequent  to  the  death  of  the  deceased;  but  upon  his  stale  of  mind  three 
years  and  a  half  before  his  death,  when  this  will  bears  date. 

2,  As  little  importance,  in  my  view  of  it,  can  be  attached  to  the  cir- 
cumstance, that  the  deceased,  in  February,  1821,  was  found  to  have 
been  a  lunatic,  only  from  the  first  day  of  January  preceding.  This 
is  pleaded  and  proved  by  the  nephews — and  here  again,  (a  circumstance 
which  perfectly  neutralizes  its  effect,)  it  is  also  pleaded,  and  proved,  on 
Mrs.  Dew's  part,  that  the  petition  for  the  commission  of  lunacy  was  ap- 
plied for,  and  obtained,  by  Mary  Scott,  the  then  wife  of  the  deceased; 
and  that  the  inquisition  taken  under  that  commission  was  executed,  with- 
out the  same,  or  either  of  them,  being  communicated,  to  the  daughter, 
or  her  husband;  who,  accordingly,  were  entirely  unacquainted  with, 
and  strangers  to,  the  whole  proceeding.  And  even  were  this  not  so — - 
could  the  daughter  and  her  husband  be  shown  to  have  been  primes  to 
the  proceeding — ^still  it  could  be  opposed,  in  no  sense,  to  proof  now  fur- 
nished, on  her  part,  of  the  deceased's  insanity  at  the  time  of  the  making 
of  this  will,  that  he  wsls  found  lunatic  on  the  inquisition  from  a  period 
only  subsequent  to  that  time,  as  we  all  know. 

3.  Still  less  weight,  in  my  view  of  it,  has  the  circumstance,  pleaded 
by  the  daughter,  of  a  verdict  against  the  nephews  in  the  year  1822,  in 
an  action  at  common  law,  brought  by  the  daughter,  in  respect  to  certain 
freehold  property,  of  which  the  deceased  died  possessed.  It  even  ap- 
pears, that  the  deceased's  sanity  was  not  put  in  issue,  on  that  occa3ion, 
by  the  nephews — the  nephews  declining,  at  the  expense  of  costs,  going 
to  a  trial  upon  the  deceased's  sanity  before  a  jury,  as  she,  the  daughter, 
invited  them  to  do,  by  means  of  that  action;  and  by  preference,  sub- 
mitting that  question,  in  the  first  instance  at  least,  to  the  judgment  of 
this  Court  They  had  a  perfect  right  so  to  act,  if  they  thought  fit;  nor 
can  their  choice,  in  this  respect,  be  objected  to  their  prejudice.  But  the 
deceased's  capacity,  ?iot  having  been  put  in  issue  in  that  action,  of  course, 
nothing  is  to  be  inferred  from  the  verdict,  as  to  what  the  finding  of  the 
jury  would  have  been,  had  it  been  put  in  issue.  And,  lastly,  had  this, 
even,  been  put  in  issue,  and  found  against  by  the  jury,  still,  notwith- 
standing, on  proof  of  capacity  here,  it  would  be  the  duty  of  this  Court, 
to  pronounce  for  the  will;  and  to  leave  the  nephews,  by  this,  in  posses- 
sion of  that  property  of  the  deceased,  (his  personal  property,)  upon 
which,  and  which  only,  a  sentence  of  this  Court  can  have  any  effect — 
though  the  verdict,  that  is,  might  have  put  the  daughter  in  undisturbed 
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possession  of  his  real  property;  (a)  a  verdict  too,  founded  upon  proof 
made  to  a  jury,  that  the  deceased  was  incapable  of  devising  his  real 
property,  at  the  time  of  his  making  and  executing  this  identical  will. 

The  Court  having  thus  disposed,  as  well  of  the  principles  applicable 
to  this  case,  as  of  some  parts  of  it,  which  seemed  to  admit  of  being  suTn^ 
marily  dealt  with,  for  reasons,  already  explained,  now  addresses  itself 
to  the  case  in  those  other,  and  more  important  particulars,  the  evidence 
as  to  which  requires  to  be  thoroughly  sifted,  in  order  to  arrive  at  any 
thing  like  a  true  estimate  of  the  merits  of  this  whole  question.  And, 
in  so  doing,  it  purposes  to  proceed  in  the  following  order: — 

I.  In  the  first  place,  to  state  the  general  effect,  at  least,  of  the  whole 
evidence;  1st  As  to  those  peculiar  feelings,  and  habits,  of  which  the  de- 
ceased's whole  character  is  pleaded  by  the  nephews,  in  apology,  if  I  may 
so  term  it,  for  some  parts  of  his  conduct,  to  have  been  made  up.  2dly. 
As  to  the  character,  and  conduct  through  life,  differently  pleaded,  and 
undertaken  to  be  proved,  by  the  parties,  respectively,  of  the  daughter 
of  the  deceased.  3dly.  As  to  the  uniform  treatment  of  that  daughter, 
by  the  deceased;  also  differently  pleaded,  and  undertaken  to  be  proved, 
on  her  part,  and  that  of  the  nephews,  the  respective  parties  in  this  cause. 
And  in  commenting,  both  by  the  way,  and  in  conclusion,  upon  this 
evidence,  the  Court  will  have  ample  opportunities  of  delivering  its  judg- 
ment, whether  the  daughter's  principal  case  of  insanity,  quoad  hanc^ 
improved  on  the  one  hand;  or,  whether  the  evidence  is  such,  on  the  other 
hand,  as  to  acquit  the  deceased  altogether  of  delusion,  or  insanity,  on  that 
score:  which  is  the  case  that  the  nephews  h^y^ principally  undertaken 
to  sustain: — the  Court  will  then  proceed, 

II.  In  the  second  place,  to  consider  the  evidence^  as  to  those  other 
less  material,  but  still  not  unimportant,  particulars,  in  which  the  deceased 
is  also  pleaded  by  the  daughter,  (who  here,  again,  is  met  and  encoun- 
tered by  the  nephews,  either  in  plea^  or  through  the  medium  of  inter- 
rogatories), to  have  been,  and  to  have  conducted  himself  as,  a  person  of 
unsound  mind,-^particulars,  I  mean,  in  which  she,  the  daughter,  had 
no  manner  of  concern;  and  which,  consequently,  have  no  relation  to,  or 
connection  with,  his  treatment  of  her  in  particular.  And  the  Court's 
object,  in  considering  this  other  evidence,  will  chiefly  be,  to  ascertain, 
and  to  determine,  the  proof  of  which  principal  case,  that  of  the  daughter, 
or  that  of  the  nephews,  both  as  explained  above,  this  other  evidence,  on 
both  sides,  is  best  calculated  to  assist.  And  the  facts  of  the  whole  case, 
being  ascertained  by  these  means,  in  the  Court's  view  of  them,  it  will 
then  only  remain, 

III.  Thirdly,  that  the  Court  should  state  its  impression,  as  to  the  le- 
gal result  upon  the  question  at  ultimate  issue — the  validity,  or  the  con- 
trary, of  the  contested  will. 

Under  the  one,  or  the  other,  of  these' general  heads,  nearly  the  whole 
mass  of  evidence  taken  in  this  cause,  (which,  in  point  of  bulk,  I  conceive, 
has  no  example),  will,  in  turn,  present  itself  to  the  Court,  to  be  stated, 
and  commented  upon.  In  undertaking  so  to  state,  and  comment  upon, 
that  evidence,  the  Court  is  aware,  that  it  is  pledging  itself  to  the  per- 
formance of  a  laborious,  if  not  a  difiScult,  office.  But,  it  is  a  labour,  this, 
which  it  feels  itself  bound  to  rndergo — ^it  is  a  difficulty,  this,  which  it 
holds  itself  obliged  to  encounter,  in  order  to  render  its  judgment,  in  the 

(a)  The  deceased's  real  property,  it  should  be  said,  was  of  no  great  value. 
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case,  if  not  satisfactory  to  both  parties^  (of  which,  there  can  be  no  hope), 
still,  intelligible  to  both;  and,  intelligible,  at  the  same  time,  to  the  pro* 
fession,  and,  through  the  pro&ssion,  to  the  public:  which  has  a  manifest 
interest,  that  the  judgment  of  the  Court,  in  a  case,  especially  a  novel 
case,  of  this  magnitude,  should  be  so  delivered,  as  not  to  be  easily  sus« 
ceptible  of  mistake,  or  misrepresentation. 

1.  First,  then,  with  respect  to  what  is  pleaded,  by  the  nephews,  as 
in  apology,  for  some  parts  of  the  conduct  of  the  deceased — prefacing  tliis, 
only,  by  a  general  outline  of  the  admitted  history  of  the  deceased. 

(1).  The  deceased,  I  have  said,  died  at  the  age  of  72.  His  origin  was 
obscure,  and  little  appears  of  his  early  history.  He  told  the  witness, 
Mn  Paternoster,  that  he  had  been  apprenticed  to  an  apothecary,  in  York- 
shire; and  came  to  London,  at  the  expiration  of  his  indentures,  to  ^'seek 
his  fortune.'^  But,  the  Court  suspects,  as  the  witness  did,  the  truth  of 
this  statement,  on  his  part — it  is,  rathevy  proved,  (what,  indeed,  his 
nephews  jo/^atf),  that  the  deceased,  in  early  life,  had  been  a  gentleman's 
servant  However,  when  Mr.  Paternoster  first  knew  him,  some  time 
in  the  year  1788,  he  was  a  clerk  in  the  Ordnance  office,  (a  situation  pro- 
cured for  him  by  Lord  Clive,  whose  daughter's  waiting-maid  he  had 
married),  and  resided  at  chambers  in  the  Temple.  By  this  (first)  wife 
he  had  two  children — ^the  one,  still-born;  the  other,  a  daughter,  named 
Charlotte  Mary,  the  present  Mrs.  Dew,  born  in  November,  1788.  The 
mother  died,  soon  after  her  confinement  The  witness  Paternoster's 
acquaintance  with  the  deceased,  commenced  at  the  house  of  a  Mr.  Birch, 
a  surgeon,  in  Essex-street;  wiUi  whom  the  witness  resided,  as  a  pupil. 
The  deceased,  at  that  time,  was  intimate  with  Mr.  Birch,  and  attended 
his  lectures  on  electricity;  being  fond  of  medical  studies,  and  pursuits, 
though  not,  at  that  time,  professionally  engaged  in  them.  He,  subse- 
quendy,  however,  commenced  student,^n  form,  at  St  Thomas's  hospital, 
and,  after  the  usual  attendances,  as  a  pupil,  at  that  hospital,  was  e^tam- 
ined,  and  admitted  to  practice  as  a  surgeon,  by  the  surgeons'  company, 
in  the  month  of  February,  1795.  He  then  established  himself  in  busi- 
ness, in  Bishopsgate  Street,  where  his  principal  employment  was  that 
of  an  accoucheur.  But,  in  1798,  he  removed  to  Hart  Street,  Blooms- 
bury;  where  he  continued  to  reside,  till  his  death;  and  where  his  prac- 
tice was  nearly  confined  to  medical  electricity.  His  patients,  in  this 
line,  were  numerous;  many  of  them  persons  of  rank;  and,  by  this,  prin- 
cipally, the  deceased  acquired  that  considerable  property,  of  which  I 
have  said,  that  he  died  possessed.  He  married  a  second  wife,  in  1814, 
.  who  died  in  1816;  and  a  third  in  1818,  who  survived  him,  being  an  an- 
nuitant in  the  sum  of  400/.,  and  an  executrix,  under  this  contested  will. 
Such  is  a  general  outline  of  the  deceased's  history.     Next,  to 

His  character,  as  represented  by  the  legatees.  Now  they  describe 
him,  in  the  second  article  of  their  plea,  as  a  man  of  an  ^<  irritable  and 
violent  temper;  of  great  pride  and  conceit;  very  precise  in  all  his  do- 
mestic and  other  arrangements;  very  impatient  of  contradiction;"  and 
embued  with  *<high  notions  of  parental  authority.  His  religious 
persuasions  they  plead  to  have  been  the  same  with  those  of  ^^  persons 
who  are  usually  denominated  mcthodists,  calvinists,  or  evangelical  per- 
sons." Finally,  they  plead  that  the  deceased  "frequently  expressed 
himself  by  reference  to  scriptural  language  and  imagery;  and  entertained 
rigid  notions  of  the  total  and  absolute  depravity  of  human  nature,  of  the 
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necessity  of  sensible  conversion,  and  of  the  necessity,  or  expediency,  of 
persons  confessing  to  each  other,  the  most  secret  thoughts  of  the  heart" 

Such,  in  substance,  are  represented  by  the  nephews,  in  their  plea,  to 
have  been  the  peculiar  temper,  and  feelings,  upon  certain  points,  of  the 
deceased.  In  support  of  that  representation  they  have  produced  a  va- 
riety of  witnesses,  whose  depositions  on  this  head,  are  very  various, 
and  some,  not  very  accordant.  Several  of  the  witnesses  are  ignorant 
of  any  facts  to  bear  out  the  representation  in  parts  of  it— others,  as  to 
parts  of  it,  more  than  bear  it  out — that  is,  go  beyond  the  plea.  There 
are  few,  if  any,  of  the  witnesses  to  whom  the  deceased  seems  to  have 
betrayed  the  whole  of  his  character,  even  as  this  is  put  in  plea  by  the 
nephews.  For  instance,  Mrs.  Desormeaux,  what  representation  does 
this  witness,  who  has  been  much  relied  on  in  support  of  the  deceased's 
sanity,  give  of  the  character  of  the  deceased?  She  says  in  her  deposi- 
tion on  the  2d  article  of  the  allegation,  given  in  by  the  nephews,  that 
^^  the  deceased  was,  as  articulate,  a  man  of  an  irritable  and  violent  tem- 
per, exceedingly  self-willed,  and  impatient  of  contradiction,  and  had 
his  full  share  of  pride  and  conceit;  he  was  very  precise  and  exact  in  his 
domestic  arrangements,  and  had,  certainly,  very  high  notions  of  paren- 
tal authority;  if  he  said  to  his  child  that  such  a  thing  was  to  be  done, 
there  was  no  disobeying  or  contradicting  him.''  "His  religion,"  says 
the  witness,  "  was  that  of  the  church  of  England — of  his  being  a  Cal- 
vinist,  she  knows  no  more  than,  that  it  was  church  of  England  Calvinism. 
If  his  notions  of  religion  were  correct,  which  she  believes  them  to  have 
been,  she  concludes  that  he  did  believe  (but  then  it  is  no  more  than  the 
church  of  England  believes)  that  human  nature  is  totally  and  absolutely 
depraved;  that  an  entire  change  of  the  heart  must  take  place;  and  that 
of  this  change  or  conversion,  a  man  must  be  sensible — hut  of  his  notions 
an  the  subject  of  persons  confes^ng  to  each  other  the  secret  thoughts 
of  their  hearts,  fyc,  she  knows  nothing,'^ 

This,  in  substance,  is  the  deposition,  in  chief,  of  Mrs.  Desormeaux, 
on  the  second  article  of  the  nephews'  plea;  from  which,  it  should  seem, 
that  this  witness,  in  spite  of  her  long  intimacy  with  him,  had  no  insight 
whatever  into  the  deceased's  notions  on  the  **  necessity  of  oral  confes- 
sions of  secret  sin,"  and  so  forth,  which  still  are  represented,  even  in 
plea,  by  the  nephews,  as  forming  a  peculiar  feature  oi  his  character;  and 
which  will  presently  appear  to  have  actually  formed,  not  only  a  pecu- 
liar feature  of  his  character,  but  one  that  led  to  very  important  results  in 
their  bearing  on  the  question  of  his  sanity  or  insanity.  Upon  in- 
terrogatories,  this  same  witness  deposes,  that  ^^she  never  heard  the 
deceased  swear;  that  she  never  saw  him  fly  into  violent  passions;  that 
he  never,  to  her  knowledge,  preached,  and  expounded,  the  scriptures  to 
his. servants,  and  insisted  on  their  praying  aloud  and  extempore;  though, 
when  she  has  been  staying  with  him,  he  has  had  up  the  servants  to 
morning  and  evening  prayers,  when  he  has  read  the  Scriptures,  and  has, 
himself,  prayed  ex/cw/?ore. "  As  to  the  rest — ^^  she  thinks  he  never 
could  have  been  so  injudicious, "  So  again,  that  the  deceased  ever  re- 
presented his  daughter,  as  "  invested  with  singular  depravity — a  pecu- 
liar victim  of  vice  and  evil — the  special  property  of  Satan  from  her 
birth,"  and  so  forth — she  is  quite  unaware.  But  the  whole  of  this, 
which  the  witness,  Desormeaux,  so  negatives,  in  her  answers,  speaking 
to  her  knowledge  and  belief,  is  substantively  proved  upon  the  deceased, 
by  a  multitude  of  witnesses  in  the  cause,  beyond  all  doubt,  or  contra- 
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diction.  Again,  the  witness^  Paternoster,  whose  opinion  and  belief  to 
the  deceased^s  sanity,  is  also  much  insisted  upon,  especially,  in  refer- 
ence to  his  being  of  the  medical  profession — what  does  he  say?  He 
says,  in  chiefs  speaking  to  his  character,  that  he,  the  witness,  always  con- 
sidered the  deceased  a  *<clever,  shrewd,  fellow" — "  irritable,  but  with 
a  good  deal  of  self-control" — <^not  of  that  sensitive  turn,  to  fly  off  at 
every  little  thing,  though  very  high  and  violent,  when  he  did  fly  off  ^^ 
— "positive,  overbearing,  proud,  conceited" — <*in  his  notions  of  pa- 
rental authority,  approaching  to  severity" — but  he  knows  nothing  of 
his  religious  persuasion,  or  even  ever  suspected  him  of  being  ^^  a  me- 
thodist,  or  Calvinist,  or  evangelical,  as  it  is  called" — so  that,  of  what  is 
pleaded  by  the  nephews  as  to  his  character  in  these  respects,  the  wit- 
ness has  no  knowledge.  Again,  upon  interrogatories^  this  witness 
knows  nothing  of  his  swearing,  and  putting  himself  in  violent  passions, 
upon  trifles;  he  takes  him  to  have  been  «^  not  that  sort  of  man,  but  a 
man  of  self-governance,  and  control."  He  does  not  know  or  believe^ 
that  the  deceased  ever  even  threatened  to  beat,  or  flog  his  daughter, 
much  less  that  he  ever  actually  "  flogged  her  with  a  horsewhip  so  as  to 
draw  blood,"  &c.;  he  should  tliink,  from  what  he  knew  of  him,  that 
^^  however  severe  the  deceased  may  have  been  in  his  general  treat- 
ment of  his  daughter  J  he  could  never,  possibly  ^have  gone  that  length.'' 
Now  here  again,  every  tittle  of  what  is  suggested  in  the  interrogator 
riesy  so  negatived  by  this  witness,  (speaking  to  his  knowledge  and  be- 
lief), in  those  answers  of  his,  to  which  I  have  just  adverted,  is  put  in 
plea,  on  the  daughter's  part;  and  is  substantively  proved  in  the  cause, 
by  a  host  of  witnesses,  in  a  manner  that  must  be  admitted  to  leave  no 
question  of  the  facts.  Perhaps,  I  should  say,  that  the  witness,  Mr. 
Paternoster,  saw  little  of  the  deceased  after  1812; — he  used  to  laugh  at 
him,  he  says,  for  boasting  that  he  could  ^*  do  more  with  his  electricity 
than  any  body  else;"  and  this,  principally,  he  conceives,  led,  about  that 
time,  to  a  breach,  or  discontinuance,  of  their  former  intimacy. 

Now  I  think,  that  the  testhnony  of  these,  (and  the  observation  extends 
to  that  of  all)y  the  witnesses  to  this  part  of  the  case — I  mean  to  the  de- 
ceased's character,  as  pleaded  by  the  nephews,  to  rebut  the  daughter's 
charge  of  insanity,  by  giving  a  different  complexion  to  certain  parts  of 
his  conduct,  that  might  seem  to  savour  of  insanity — furnishes  a  not  un- 
important inference.  It  shows  that  the  deceased  could  smooth  down 
his  asperities,  on  certain  occasions,  and  in  certain  companies;  and  that, 
by  so  doing,  he  could  exhibit  his  character,  if  not  in  false  colours,  ^till 
in  not  quite  its  true  light  Of  Mr.  Desormeaux  he  appears  to  have 
stood  in  a  sort  of  awe — which  explains,  probably,  the  check  that  it  clearly 
seems  the  deceased  could  put  upon  himself,  in  the  presence  of  this  wit- 
ness. She  says,  "  he  used  to  say,  he  did  not  know  how  it  was*,  but  he 
could  bear  her  to  reprove  him,  and  to  say  things  to  him,  which  he  coi^ 
tolerate  from  no  one  else."  In  the  instance  of  Paternoster,  this  resent^ 
may  be  probably  ascribed  to  his  dread  of  ridicule;  he  had  the  art  to  sup- 
press, what  he  felt  that  he  should  only  be  laughed  at  for; — and  so,  muta- 
tis mutandis,  in  the  case  of  other  witnesses.  Nor  is  it  at  all  incon- 
sistent with  the  notion  of  his  being  really  insane,  that  he  should  have 
been  capable  of  this.  I  appeal  to  the  experience  of  persons  conversant 
with  madmen,  whether  it  is  not  quite  the  contrary — whether  the  kind 
of  tact,  with  which  madmen  are  capable  of  suppressing  all  indicatives  of 
their  malady,  (and  even,  sometimes,  how  artfully  soever  these  are  sought 
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to  be  elicited),  under  external  influences,  of  some  or  other  sort,  is  not  a 
common  feature  of  the  malady.  Instances  in  point,  indeed,  in  Ihis  kind, 
have  been  stated  by  the  Court,  in  a  former  part  of  its  judgment  (a) 
Meantime,  the  self  control  of  which  the  deceased  was  capable,  in  these 
instances,  (confining  it  to  these,  only;  as  it  would  be  too  burdensome 
to  state,  in  similar  detail,  the  self-control,  of  which  it  appears,  by  the 
evidence,  that  he  was  capable,  at  times,  in  similar  instances),  serves 
well  to  explain,  how  very  reconcileable  the  opinion,  and  belief,  enter- 
tained, and  expressed,  by  nearly,  if  not  quite,  all  the  witnesses  exambed 
on  the  part  of  the  nephews,  to  the  deceased's  perfect  sanity,  is  with  the 
conclusion  at  which  the  Court  mai/f  ultimately,  feel  itself  bound  to  ar- 
rive, that,  notwithstanding  such,  their  opinion  and  belief,  he  was  really, 
and  truly,  insane.  Each  of  those  witnesses  so  deposing,  singly,  for 
himself  or  herself,  is  ignorant  of  many  particulars  in  the  character,  and 
conduct,  of  the  deceased,  which  appear  in  the  evidence  produced  by  the 
nephews  themselves,  looking  to  that  evidence  taken  as  a  whole;  and 
looking,  also,  to  what  they,  the  nephews,  have  admitted,  or  suggested, 
on  this  head,  either  in  their  exhibits^  or  though  the  medium  of  their  in- 
terrogatories. But  the  Court's  opinion  is  to  be  framed  on  a  considera- 
tion of  all  the  evidence  in  the  cause, — of  the  evidence  taken  not  only 
on  the  nephews'  part,  but  on  that  of  the  next  of  kin, — their  knowledge 
of  the  facts  disclosed  in  which,  might,  possibly,  materially  alter  that 
^^  opinion  and  belief  ^^  to  the  deceased's  perfect  sanity,  which,  as  it  is, 
the  witnesses  produced  by  the  nephews,  very  many  of  them,  have  actually 
expressed.  In  fact,  it  plainly  results  from  their  depositions,  that  the  whole 
of  those  witnesses  were  ignorant  to  a  great  extent,  and  that  most  of  them 
were  even  utterly  ignorant,  of  the  real  character,  and  conduct,  through 
life,  of  the  party  to  whose  sanity  they  were  vouched.  In  that  ignorance 
they  depose  to  his  sanity — not  having  seen  aught  in  the  deceased  to  jus- 
tify a  contrary  *^  opinion  or  belief,"  they,  naturally  enough,  swear  to 
his  having  been,  in  their  *<  opinion  and  belief,"  of  sound  mind.  In 
their  having  so  sworn,  I  see  nothing  that  impeaches,  either  their  judg- 
ment, or  their  sincerity:  but  their  <*  opinion  and  belief"  to  that  efifect, 
under  these  circumstances,  can  have  little  weight  with  the  Court;  whose 
duty  it  is  to  frame  its  judgment  from  \he  facts  in  evidence  in  the  cause, 
— to  say  nothing,  at  present,  of  its  being  encountered  by  the  adverse 
^*  opinion  and  belief"  of  the  (more  numerous)  witnesses  (of,  at  least, 
equal  credit  and  capacity)  examined  on  the  part  of  Mrs.  Dew. 

(2).  The  subject  of  inquiry  which  next  presents  itself,  and  a  mostim- 
portant  subject  of  inquiry  it  is,  is  the  conduct,  and  character,  of  the 
daughter  of  the  deceased,  the  complainant  in  this  suit  It  is  pleaded,  on 
her  part,  that  she,  the  daughter,  "  from  her  earliest  youth  had  and  coc- 
0tantly  showed  a  great  filial  affection  for  the  deceased;  and  always  be- 
haved to  him  with  great  respect,  and  attention — conducted  herself  with 
the  utmost  decorum  and  propriety,  on  all  occasions — was  a  person  of 
strictly  moral  and  religious  habits — and  was  so  considered  and  known 
to  be,  as  well  by  the  friends  of  the  said  deceased,  as  other  persons  of  high 
character  and  reputation,  by  whom  her  conduct  was  uniformly  ap* 
proved."  Is,  or  is  not,  this  part  of  the  daughter's  plea  sustained  by 
evidence?     This  I  now  proceed  to  show,  in  fie  first  instance;  before  I 

{a)  See  note  (a),  p.  440,  ante. 
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come  to  consider  the  adverse  pleadings,  and  proofs,  on  this  head,  of  the 
residuary  legatees. 

Charlotte  Mary,  the  daughter  of  the  deceased,  and  the  plaintifif  in  this 
caus^  was  born  at  a  cottage,  in  the  neighbourhood  of  Lady  Clivers,  at 
Englefield,  in  Berkshire;  and  resided  at  Lady  Clive's  (her  mother  dy- 
ing in  child-bed)  till  she  was  about  four  years  old.  She  was  very  much, 
during  that  time,  with  a  domestic  in  the  family,  Pho&be  Wall,  who  has 
been  examined  as  a  witness  in  this  cause.  This  witness  describes  her  as 
<*  one  of  the  most  engaging  interesting  children  ever  seen," — as  "  equally 
lovely  in  person  and  amiable  in  disposition,"  and  as  "beloved  by  every 
one  in  the  family,  high  and  low."  Such  is  this  witness's  description  of 
Miss  Stott,  at  that  age — but  the  Court,  of  course,  attaches  little  wei^t 
to  what  the  daughter,  either  in  the  opinion  of  this  witness,  or  actually, 
might  have  been,  so  early  in  lifer. 

At  about  four  years  of  age,  in  the  years  1792  or  1793,  the  daughter 
is  sent,  under  the  auspices  of  Lady  Clive,  to  a  school  at  Worcester,  where 
she  remains  for  four  about  years,— -the  two  first  of  these  under  the  care 
of  a  Mrs.  Gwyllim;  the  rest  of  the  time  under  that  of  her  successors  in 
the  same  school.  </The  child,"  says  Mrs.  Gwyllim,  in  her  evidence, 
speaking  of  Miss  Stott,  while  under  her  tuition,  "  was,  in  all  respects, 
one  of  the  most  lovely,  and  endearing,  children,  in  person,  temper,  and 
manners,  that  ever  was  seen.  She  was  then  young;  but  there  was  every 
indication  of  her  having  a  charming  temper,  and  a  good  understanding; 
and  every  body  loved  her."  That  lady-s  evidence  upon  this  head,  is 
fully  confirmed  by  her  daughter,  Mrs.  Byng. 

At  the  age  of  between  eight  and  nine  years.  Miss  Stott  is  taken  from 
Worcester,  and  received  by  her  father,  at  his  house,  in  Bishopsgate 
Street.  The  first  witness,  in  point  of  time,  to  the  daughter's  conduct, 
after  this,  is  Mr.  Daniel  Go£f,  an  intimate  friend  of  the  deceased,  during 
nearly  the  last  forty  years  of  his  life.  The  Court  will  have  occasion  to 
advert  to  the  testimony  of  this  witness  so  frequently,  in  the  sequel,  upon 
other  subjects,  (in  which,  however,  the  notions  entertained  by  the  wit- 
ness, on  the  subject  immediately  before  the  Court,  namely,  on  the 
daughter's  character  and  conduct,  fully  disclose  themselves,  incident- 
ally), that  it  will  dispense  to  itself  with  reciting  much  of  that  evidence 
in  this  place.  At  present,  it  will  be  sufficient  to  advert  briefly  to  his 
evidence  on  the  fourth  article  of  Mrs.  Dew's  first  allegation,  in  whidh 
he  says,  that  "upon  all  occasions,  she  conducted  herself  toward  her  fa- 
ther to  the  best  of  his,  the  witness's,  knowledge  and  belief,  [and  it  will 
presently  appear  that  the  witness  had  the  amplest  opportunities  of  form- 
ing a  correct  knowledge  and  belief  as  to  the  subject  upon  which  he  is 
deposing],  "with  great  respect  and  submission, — she  showed  an  eager 
desire  to  do  every  thing  in  her  power  to  soften,  win,  and  please  him, — 
she  conducted  herself,  in  all  that  the  deponent  ever  .saw,  [and  here 
again,  I  may  say,  that  had  she  conducted  herself  difierently,  the  wit- 
ness must  have  seen  it,]  with  strict  decorum  and  propriety.  The. 
witness  has  had  several  children — all  are  dead — but  if  blessed  with  a 
daughter,  he  could  only  have  wished  her  to  resemble  Mrs.  Dew, — her 
general  temper  was  very  good, — her  principles,  habits,  and  conduct, 
were  strictly  moral  and  religious."  This  evidence  of  Mr.  Goff,  I  should 
say,  extends  to  the  whole  conduct  of  Mrs.  Dew,  during  very  much  of 
the  subsequent  remainder  of  her  life;  as  will  appear  when  the  evidence 
of  this  witness,  as  to  some  other  parts  of  the  case>  comes,  in  its  turn, 
to  be  stated  and  commented  upon  by  the  Court 
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Mrs.  Ottley's  opportunities  of  estimating  the  character  of  Miss  Stott, 
were  more  limited,  in  point  of  duration,  than  those  of  the  last  witness. 
She  knew  her  welly  however,  for  between  two  and  three  years — proba.- 
bly  commencing  when  Miss  Stott  was  about  twelve  years  old.  On  one 
occasion,  (presently  to  be  adverted  to),  she  lived  with  this  witness  for 
about  three  months.  What  Mrs.  Ottley  says  of  her  is,  that "  she  con- 
sidered her  to  be,  and  found  her,  very  clever,  obliging,  and  amiable, — 
her  conduct  was  uniformly  correct, — the  witness  never  had,  nor  knew, 
nor  heard  of,  a  complaint  against  her,  but  from  her  un/ortunate  father, — 
of  that  father  she  had  the  greatest  possible  awe, — but  her  behaviour  to 
him  was  at  all  times,  exceedingly  obedient,  respectful,  and  proper.- 
She  saw,"  she  says,  in  answer  to  an  interrogatory,  <^  nothing  like  a  dis^ 
position  to  any  thing  improper  in  Miss  Stott." 

The  witness,  Mrs.  Duplay's,  knowledge  (her  intimate  knowledge, 
that  is)  of  Miss  Stott  subsisted,  for  about  three  years,  from  1805  to 
1808;  commencing,  consequently,  when  Miss  Stott  was  about  fifteen 
years  old.  **  She  had,"  she  says,  "and  used  the  opportunity  of  form- 
ing, as  she  believes,  a  correct  opinion  of  Miss  Stott's  character,  and 
conduct;"  [what  excited  the  witness's  vigilance  in  this  respect,  will  ap- 
pear in  its  place.  ]  Far  from  indicating,  says  the  witness,  that  depra- 
vity, and  want  of  principle,  which  she  had  been  led  to  expect  in  her, 
she  found  it  to  indicate  quite  the  contraiy  of  all  this — ^*  her  disposition, 
the  witness  considered  to  be,  amiable,  and  her  conduct  was  uniformly 
correct." 

Material  a  point  in  the  case  as  the  daughter's  character  is,  it  is  still 
necessary  only  briefly  to  advert  to  what  is  deposed  to,  on  this  head,  by 
the  several  servants  (six  in  number)  who  lived  in  the  father's  family 
during  the  period  of  Miss  Stott's  residence  under  his  roof.  And  this, 
the  rather,  as  parts  of  their  evidence,  on  a  different  head,  must  pre- 
sently be  stated;  from  which,  however,  amply  sufficient  may  be  col- 
lected as  to  their  view,  and  impression,  upon  the  subject  immediately 
before  the  Court.  It  may  be  sufficient  to  say  of  these,  that  they  all 
speak  of  the  daughter,  whose  conduct,  as  well  towards  her  father,  as 
generally,  they  had  every  opportunity  of  seeing,  in  the  highest  possible 
terms.  To  the  father  they  describe  her  as  respectful,  attentive,  obedient; 
and  either  from  fear  or  a  sense  of  duty,  submissive  to  whatever  he 
thought  fit  to  impose  upon  her.  Generality  they  represent  her  as  a 
charming,  well-behaved  girl,  of  whom  there  could  justly  be  but  one 
opinion — ^very  modest  and  correct  in  her  deportment;  conducting  her- 
self, at  all  times,  with  the  greatest  propriety;  of  a  mild  and  affectionate 
temper,  and  of  strictly  moral,  and  religious,  habits. 

The  evidence  just  adverted  to,  carries  down  this  part  of  the  case  to 
the  year  1808:  when  the  daughter,  under  circumstances  to  be  stated  in 
the  sequel,  by  the  recommendation  and  advice  of  most  respectable  per- 
sons, especially  of  the  late  Sir  Thomas  and  Lady  Barnard,  quits  the 
house  of  the  deceased,  and  is  received  into  the  family  of  a  Miss  Brent, 
an  elderly  female,  who  kepi  a  school  in  Old  Palace  Yard,  Westminster. 
Miss  Brent's  evidence,  on  this  head,  is  in  these  words:  She  says,  that 
"in  September  1808,  she  received  Miss  Stott,  as  a  parlour  boarder, 
from  the  hands  of  Sir  Thomas  and  Lady  Barnard.  She  remained  with 
her  for  twelve  months,  during  which  time,  she  was  immediately,  and 
constantly,  under  the  witness's  eye;  both  as  a  parlour  boarder,  and  as 
spending  her  vacations  with  the  witness.     During  all  that  time,  Misi 
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Stott's  conduct  was  unexceptionable.  The  witness  found  her  a  very 
amiable^ and  a  very  good,  young  woman,  and  of  a  most  affectionate  disposi- 
tion. She  always  conducted  herself  with  the  most  perfect  decorum,  and 
propriety — she  could  not  be  better  in  any  respect — ^the  witness  never 
saw  any  thing  amiss  in  her — never — ^she  cannot  speak  too  highly  of 
her — she  deserves  to  receive,  at  the  witness's  hands,  the  best  possible 
character.  The  witness  is  sure  that,  if  Sir  Thomas  and  Lady  Barnard 
were  living,  their  testimony  would  be  to  the  same  effect — they  both 
thought  most  highly,  and  Lady  B^jirnard  was  particularly  fond  of  her.'' 

At  Miss  Brent's  school  was  a  teacher,  Miss  Atkinson;  who  afterwards 
left  Miss  Brent,  and  established  a  school  of  her  own  in  Manchester 
Buildings,  Westminster.  Under  her  care  Miss  Stott  was  Subsequently 
placed,  still  by  Sir  Thomas  and  Lady  Barnard,  in  order  to  qualify  her- 
self as  a  governess — and  with  her  Miss  Stott  continued,  until  she  actu- 
ally accepted  the  situation  of  a  governess  in  the  family  of  a  Mr.  and 
Mrs.  Abbott  The  evidence  of  Miss  Brent  will  also  be  resorted  to  in 
a  subsequent  part  of  this  judgment  Meantime,  of  Miss  Stott's  cha- 
racter, whilst  she  knew  her,  the  following  is  her  estimate:  *<  She  was  a 
mild,  modest,  young  woman,  amiable  and  unassuming;  everybody  loved 
her  but  her  father — her  whole  conduct  was  most  correct;  it  was  uni- 
formly so.  She  would  conform  to  any  thing;  but  her  natural  qualities 
were  such  as  entitled  her  to  a  high  station,  or,  at  least,  qualified  her  for 
one.  She  was  religiously  disposed;  and  strictly  moral,  and  virtuous." 

In  the  family  of  Mr.  and  Mrs.  Abbott,  Miss  Stott  resided,  as  a  go- 
verness, for  five  years  and  a  half.  The  first  of  these,  Mr.  Abbott,  is 
now  dead;  but  his  widow  deposes,  that  <^  during  the  whole  of  that  five 
years  and  a  half,  Miss  Stott  uniformly  conducted  herself  with  such  pro- 
priety, that  she,  and  her  husband,  treated  her,  in  all  respects,  as  one  of 
their  own  children,  and  felt  a  strong  affection  for  her." — "  She  quitted 
their  family,"  says  the  witness,  <<  under  circumstances  highly  creditable 
to  her.  The  witness's  eldest  son  had  formed  an  attachment  to  her — ^the 
husband  of  the  witness  was  disposed  to  treat  this  as  a  boyish  attachment, 
which  would  pass  away  of  itself;  but  Miss  Stott  considered  it  more  ad-, 
visable  that  she  should  leave  the  family,  upon  this;  and  she  accordingly 
did  so,  of  her  own  accord.  The  witness  wished  never  to  lose  sight  of 
her;  and  has  continued  to  know  her,  till  the  present  time.  Her  opinion 
of  Miss  Stott,  established  during  the  time  that  she  was  resident  in  her 
family,  has  been  strengthened,  if  possible,  by  all  that  she  has  since  known 
of  her." 

On  quitting  Mrs.  Abbott,  Miss  Stott  went,  still  as  a  governess,  into 
the  family  of  Mr.  Dew,  of  Guildford  Street  This  about  Midsummer, 
1815 — and  she  continued,  as  a  governess,  in  that  family,  until  towards 
the  middle  of  the  year  1818;  when  her  marriage  witli  her  present  hus- 
band, a  son  of  Mr.  Dew,  took  place,  with  the  perfect  approbation  and 
concurrence  of  all  his  connexions — a  circumstance  furnishing,  itself,  I 
apprehend,  the  highest  possible  testimonial,  to  the  perfect  propriety  of 
Miss  Stott's  demeanour,  in  all  respects,  during  this  period;  and  one 
which  renders  it  quite  unnecessary  Uiat  the  Court  should  recite  what  is 
expressly  deposed  to,  on  this  head,  by  Mr.  Dew  (the  father)  himself, 
and  the  several  members  of  th^t  family. 

Lastly,  in  the  evidence  of  Dr.  Wilson,  of  Mr.  Bartlett,  and  of  some 
others,  which  I  forbear  to  advert  to,  more  particularly,  at  the  present 
time,  (as  it  must  be  stated,  at  length,  upon  another  occasion,)  to  avoid 
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repetition  only, — the  Court  has,  viewing  it  in  connexion  with  what  has 
already  heen  stated  upon  this  head,  the  amplest  evidence  of  which  the 
nature  of  the  thing  is  capable,  that  the  daughter  has  really  been,  what 
she  has  pleaded  to  have  been,  a  person  of  unexceptionable  character, 
through  her  whole  life — and  that  her  conduct,  in  evert/  particular,  upon 
this  evidence,  and  so  far  as  hitherto  appears^  has  been  such,  as  to  de- 
serve that  uniform  approval  which  it  never  failed  to  elicit 

Now  what  is  there  to  oppose  to  this,  inih^  evidence  taken  on  the  part 
of  the  nephews.  Their  allegations  are: — 1st  As  in  general j  that 
<<  Miss  Stott,  from  her  infancy,  though  possessed  of  considerable  mental 
ability,  was  very  perverse,  sullen,  and  idle;  averse  to  restraint;  disobe- 
dient to  those  under  whose  control  she  .was  placed;  and,  in  particular, 
disobedient  to  her  father,  the  deceased  in  this  cause.  ^'  And  the  specific 
charges  are:— ^Ist  That  in  1799,  she  was  dismissed  from  a  school  at 
Hackney,  where  her  father  had  placed  her  in  1797,  for  misconduct,  such 
(either  in  kind  or  degree,  for  it  is  not  said  whichy)  that  the  sohool-mis* 
tress  refused  to  permit  her  to  remain,  though  at  the  earnest  request  of 
the  deceased;  who  even  tendered  100/.  per  annum,  (the  school  terms 
being  under  40/.  per  annum,)  provided  she  would  consent  to  her  re- 
maining;— 2dly.  That  she  was,  again,  in  1802,  (when  about  thirteen 
years  and  a  half  old,  and  growing  up  into  a  young  woman,)  dismissed 
from  another  school,  at  Hampstead,  where  she  had  been  placed  by  her 
father  on  her  leaving  the  first,  in  consequence  of  her  having  been  detect- 
ed by  the  mistress  of  the  school,  in  ^^  libidinous  langttage  andprac^ 
tices,^^  Such  are  the  charges  against  the  daughter,  preferred  by  the 
nephews,  both  general  and  specific.     Next,  to  ^ei  proof  of  these. 

Upon  the  general  charge,  contained  in  the  6th  article  of  their  plea, 
tbe  only  witnesses  produced,  competent,  in  any  sense,  to  speak  to  the 
charge,  are  Mrs.  Desormeaux,  Mrs.  Rivers,  and  a  daughter  of  the  first 
witness,  Miss  Sara^  Desormeaux. 

Mrs.  Desormeaux's  account  is,  that  ^<  Miss  Stott  was  a  clever  girl, 
but  indisposed  to  exert  herself — ^she  was  of  a  perverse,  and  obstinate  dis- 
position, and,  occasionally  J  would  be  sullen— 4he  cannot  say,  very  per- 
verse, &c.,  as  articulate;  but  there  certainly  was  rather  more  of  this,  and 
of  unwillingness  to  submit  to  restraint,  in  her,  than  in  some  children — 
she  ivas  disposed  to  show  a  disobedience  to  the  directions  of  her  teach- 
ers, and  particularly,  to  those  of  her  father— dw/,  perhaps,  that  was, 
because  he  expected  so  much  more  from  her,  than  she  was  at  all  equal 
to — he  wished  her  to-  be  more  than  female — a  perfect  pattern  of  all 
excellence,  and  all  accomplishments.'' — And  she  concludes  her  state- 
ment on  this  head,  with  "  the  regret  which  the  deceased  was  in  the  ha- 
bit of  expressing  to  her,  at  his  wishes  and  expectations  of  this  nature,  not 
being  gratified." 

Now  it  is  quite  .obvious,  without  going  into  particulars,  (and  without 
any  reference  whatever  to  the  contrary  representations  on  this  head,  of 
a  host  of  witnesses,  examined,  on  Mrs.  Dew's  part,)  that  Mrs.  Desor- 
meaux's  evidence  in  support  of  these  general  averments,  is  infinitely 
short  of  those  averments  themselves.  Her  representation  is,  even,  1 
think,  in  one  respect, ^r/w7Wi/c  for  Mrs.  Dew;  for  it  puts  in  evidence, 
beyond  all  question  on  the  part  of  her  opponents,  those  extravagant 
wishes  and  expectations,  {also  spoken  to,  indeed,  by  very  many  of  the 
witnesses,)  entertained  by  the  deceased,  on  the  subject  of  his  daughter— 
as  tliat  <<  she  was  to  be  more  than  female,"  and  so  forth — to  brooding 
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over  kis  disappomtment  in  respect  of  wbicfa>  (though  the  natural,  or 
necessary  consequence  of  his  entertaining  them)  I  am  rather  apt  to  as- 
cribe his  delusion  on  this  whole  subject,  (so  to  call  it,  by  anticipation,) 
than  to  any  <<  insane^  or  irrationalj  antipathy  felt  by  him  towards  his 
daughter,  from  her  birth;''  to  which  the  daughter  herself  ascribes  it;  but 
which,  I  think,  there  is  much  in  the  evidence,  throughout,  to  negative. 
This,  however,  rather,  by  the  way.]  But  in  stating  Mrs.  Desormeaux's 
evidence  on  the  subject  in  question — ^namely,  that  of  Miss  Stott's  mis- 
conduct, as  charged  by  the  legatees,  generally ^  I  have  stated  the  whole. 
For  of  the  other  two  witnesses,  the  one,  Mrs.  Rivers,  at  most,  only  con- 
firms, to  some  extent,  in  part,  what  is  said  by  Mrs.  Desormeaux  on  this 
particular:  while  the  other  (though  infactshe  knows  nothing  at  all  about 
it)  negatives  what  is  said.  For  all  which  that  other  witness,  Miss  De- 
flormeaux  (the  daughter  of  the  first  witness)  says,  on  this  sixth  article^ 
is«--<<  that  she  was  at  school  with  Miss  Stott,  in  early  life,  whom  she 
remembers  to  have  been  reckoned  a  clever  girl;''  but,  "as  to  her  being 
sullen,  perverse,  &c.,  or  more  idle  than  eirls  generally  are,  she  can  say 
nothing — she  was,  herself,  too  young  to  judge  of  her,  in  those  respects.'^ 
As  to  the  testimony  of  some  other  witnesses,  who  have  been  produced^ 
and  examined,  (I  do  not  stop  to  inquire  how  properly,)  on  tiiis  sixth 
article  of  the  plea — I  mean  Mr.  Charsley  and  Miss  Rawlings — so  far  ace 
they  from  being  qualified  to  speak  to  her  temper,  or  talents,  that  neither 
the  one,  or  the  other  of  them,  ever  saw  Miss- Stott  in  their  lives.  AU 
they  say  on  the  subject,  is,  that  the  deceased  represented  her  to  them^ 
as  being  what  the  nephews  so,  generally ,  describe  her.  But  the  de- 
ceased, it  will  be  seen,  was  in  the  habit  of  going  much  beyond  this,  in 
heaping  invectives  on  his  child — according  to  his  representations  of  her, 
she  was  not  merely  sullen,  perverse,  and  so  on,  but  she  was  a  fiend,  a 
monster,  Satan's  special  property,  and  I  know  not  what — nay.  Chars- 
ley,  the  nephews'  own  witness,  speaks  to  the  deceased  having  repeatedly, 
in  his  presence,  called  her  <^  a  very  devil. "  So  that  the  deceased  having 
represented  her  as  sullen,  perverse,  &c.,  is  no  better  proof  that  she  ac* 
tually  U7atf  sullen,  perverse,  &c.;  than  his  having  represented  her  a  mon- 
ster, the  special  property  of  Satan,  and  a  very  devil,  is  a  proof  that  she 
actually  was  a  monster,  the  special  property  of  Satan,  nay,  a  very  devil. 
All  this,  too,  is  clearly  beside  the  mark — ^the  father's  impressions  on 
this  head  are  admitted— they  even  form  a  leading  part  of  the  daughter's 
case.  The  only  question  as  to  these,  respects,  not  their  existence,  but 
their  source;  it  is,  in  other  words,  whether  they  are  countenanced  (to 
the  extent,  if  not  of  justification,  of  excuse)  by  the  conduct  of  the  daugh- 
ter; or  whether  tiiey  infer  the  father  to^ave  been  really  insane.  The 
only  witness  on  this  sixth  article  of  the  nephew's  allegation,  to  whose 
evidence  I  have  not,  already,  referred,  is  Mr.  Paternoster.  He,  indeed, 
says  that  he  has,  occasionally^  seen  Miss  Stott,  as  a  girl  at  her  father's 
— ^but  of  her  obstinacy,  sullenness,  and  so  forth,  he,  like  the  others,  pre- 
tends to  no  knowledge  but  from  her  father^s  report  So  much  for  the 
evidence  as  to  that  general  misconduct  imputed  to  the  daughter  by  the 
nephews  in  their  plea.     Next  as  to  the  specific  charges. 

In  order  to  prove  their  first  specific  charge — ^that  of  Miss  Stott's  dis- 
missal from  Mrs.  Rivers's  school  at  Hackney,  for  misconduct,  in  1799 
—the  nephews  have  prsduced  the  best  possible  witness,  Mrs.  Rivers 
herself.  And  it  is  due  to  both  the  litigants,  that  her  evidence  on  this 
head  should  be  fully  stated.  .  She  says  that,  <^  at  the  recommendation  of 
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her  frieDd  and  feUow-witoeM,  Mrs.  Deflormeaux,  she  and  her  sisters^ 
two  Miss  Rutts,  received  Miss  Stott,  then  about  nine,  or  ten,  years  old^ 
as  a  boarder^  in  their  establishment  for  young  ladies  at  Hackney,  at 
Midsummer  1797;  where  she  continued  nearly  two  years.''  To  her 
talents  and  temper,  as  evinced  during  this  period,  as  already  said,  her 
evidence  is,  in  substance,  pretty  confirmatory  of  that  of  her  friend  Mrs. 
Desormeaux.  As  to  her  final  dismissal,  she  deposes  in  the  following 
words— -^^  The  deponent  cannot  exactly  recollect  what  was  the  cause  of 
Miss  Stott's  removal  from  her  school — but  she  thinks  it  must  have  been 
the  wish  of  deponent,  and  her  sisters,  to  remove  her,  because  she  recol> 
lects  it  was  not  the  act  of  her  father;  for  he  was  much  disappointed,  and 
vexed,  at  her  being  removed;  and  very  much  wished  deponent  to  take 
her  again;  and  even  ofiered  her  the  sum  of  100/.  per  annum  if  she  would 
do  sO'^but  deponent  and  her  sisters  objected — they  had  a  good,  deal  of 
trouble  with  her,  and  therefore  were  unwilling  to  receive  her  again,  and 
refused  so  to  do.'' 

Such  is  her  evidence,  in  chief.  To  an  interrogatort/y  addressed  to 
her  on  the  part  of  Mrs.  Dew,  she  answers  as  follows:  ^^  She  thinks  she 
does  recollect  the  deceased  requiring  his  said  daughter  to  write  to  him 
very  frequently  (not  so  often  as  once  a  week,  but  very  frequently)  to  let 
him  know  what  progress  she  was  making — he  was  very  strict,  and  very 
anxious  that  she  should  make  a  rapid  progress — he  did  not,  as  interro- 
gatCy  send  a  rod  to  the  school;  but  he  brought  one  himself,  and  wished 
the  respondent  to  employ  it  as  an  instrument  of  correction  on  his  said 
daughter — but  the  respondent  told  him,  the  regulations  of  discipline, 
established  in  her  school,  did  not  admit  of  such  a  mode  of  correction, 
and  therefore  the  rod  was  locked  up  in  a  drawer,  till  the  deceased  was 
prevailed  on  to  take  it  away.  Deceased  did,  as  interrogate^  threaten 
that  he  would  come  and  punish  his  said  daughter,  himself-^he  did  come, 
but  he  never  beat  her-«-respondent  would  not  have  allowed  it,  but  he  ne- 
ver attempted  to  beat  her.  On  recollection,  she  says,  he  may,  in  a  moment 
of  haste,  have  hit  his  daughter  a  slap  with  his  hand,  but  certainly  nothing 
more."  I  ahould  say  that  this  witness  had,  in  answer  to  a  former  in- 
terrogatory, described  the  deceased's  visits  to  his  daughter  whilst  at  her 
school  as  ^^/requent.^^ 

Previous  to  observing  upon  this  evidence,  the  Court  will  state  that  of 
the  other  specific  charge:  and  will  address  its  observations^  at  once,  to 
the  evidence  on  both  charges. 

It  is  pleaded,  then,  to  state  in  full  this  latter  (grosser  and  more  griev- 
ous) charge,  that  Miss  Stott,  on  leaving  Mrs.  Rivers's  at  Hackney,  was 
placed  by  the  deceased  at  a  school  at  Hamstead,  kept  by  a  Mrs.  English; 
where  she  continued,  from  sometime  in  1800,  to  sometime  in  1802; 
ihatf  during  that  period  she  still  evinced  as  great  a  disinclination  to 
study,  sullenness,  and  obstinacy,  as  while  under  Mrs.  Rivers;  and.  Ma/, 
at  the  end  of  it,  she  was,  peremptorily,  again  dismissed,  in  consequence 
of  Mrs.  English  having  detected  her  in  <^  libidinous  language y  and 
practicesJ^  Now  here,  again,  is  produced,  by  the  nephews,  the  best 
possible  witness,  Mrs.  English  herself.  What  she  says  on  this  article 
of  the  nephews'  allegation,  the  tenth  article,  is  as  follows: 

"  To  the  tenth  article  of  the  allegation,  the  deponent  saith,  that  she 
cannot,  in  conscience,  depose  to  the  said  Charlotte  Mary  Dew  evincing, 
as  articulate,  a  great  disinclination  to  study,  or  a  great  sullenness,  and 
obstinacy  of  disposition.  On  the  contrary,  deponent  saith,  as  far  as  she 
recoUectSi  the  said 'Charlotte  Mary  Dew  was  very  willing  to  study,  and 
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not  at  all  obstinate  or  sallen.    To  say  she  was  absolutely  faultless  would, 
certainly^  not  be  correct;  but,  what  her  faults  were,  the  deponent  cannot 
recollect,   except  in  one  little   instance,  of  which  she  will  now 
speak.     She  saith,  tkatj  some  time  in  the  year  1802,  deponent  received 
an  intimation,  and  most  probably  it  was  from  one  of  the  teachers,  thaf 
the  said  Charlotte  Mary  Dew  had  held  some  indelicate  conversation 
with  one  or  two  girls  in  the  school;  and  deponent  was  exceedingly  dis- 
pleased with  her  for  it     She  also  wrote  to  her  father  to  inform  him  of 
it;  and  he  was  equally  angry;  and,  by  deponent's  desire,  removed  his 
said  daughter  from  the  school.    But,  deponent  cannot  say,  that  such  her 
desire  for  the  removal  of  the  said  Chariotte  Mary  Dew,  was  occasioned 
so  much  by  the  circumstance  just  adverted  to,  as  by  the  general  trouble 
that  she  received  from  the  frequent  visits  of  the  father,  for  the  purpose 
of  examining,  and  ascertaining,  her  progress.     For,  although  the  depo- 
nent felt  the  conduct  of  the  said  Charlotte  Mary  Dew,  on  the  said  occa- 
sion, to  be  of  an  exceedingly  improper  kind;  yet  she  would  have  been 
induced  to  have  tried  the  effect  of  punishment,  and  remonstrance,  had 
not  her  determination  been  previously  made  up  to  remove  the  said 
Charlotte  Mary  Dew,  if  possible,  for  the  reason  just  stated.     Deponent 
further  saith,  that  the  terms  made  use  of  in  the  said  article  are  far  too 
strong.    As  far  as  she  recollects,  the  language  used  by  the  said  Charlotte 
Mary  Dew  was  not  libidinauSy  it  was  only  indelicate;  and,  as  to  depo- 
nent's detecting  her  in  any  libidinous  practices,  deponent  believes  it  is 
quite  a  mistake;  she  has  no  recollection  whatever  of  any  such  circum- 
stance.    Upon  interrogatories,  this  witness,  again,  says,  that,  ^'  Miss 
Stott  never,  to  her  recollection,  evinced  any  perverseness,  obstinacy,  or 
suUenness  of  disposition;  on  the  contrary,  that  her  temper  was  mild, 
and  amiable;  that  she  was  generally  beloved  by  her  schoolfellows,  and 
others;  and  that  she  did,  whilst  under  her  (the  witness's)  care,  make 
considerable  progress  in  her  studies;  not  only  as  much  as  girls  of  her 
age  usually  do,  but  considerably  more." 

Now,  I  ask,  whether  a  charge  of  this  nature  can  be,  in  effect,  more 
thoroughly  negatived,  than' that  in  question  is,  by  this  evidence  of  Mrs. 
English,  who  is  produced  to  sustain  it?  The  utmost  to  which  it  amounts 
is,  that  Miss  Stott  was  reported  (I  admit,  credibly  reported,)  to  have 
used  some  indelicate  language  in  conversation  with  some  of  her  school- 
fellows— but  to  the  rest,  whether  it  respects  either  language,  or  pbac- 
TiCB,  it  is  impossible  to  reprobate,  and  repudiate,  the  charge,  in  stronger 
terms  than  the  witness  does.  And  so  far  from  what  did  occur  having 
any  apparent  connection  with  her  removal  from  Mrs.  English's,— *she, 
Mrs.  English  herself,  positively  deposes,  that  this  was  a  step  she  had 
previously  determined  upon,  not  in  oonsequ^ticQ  of  any  misconduct  on 
Miss  Stott's  part,  (of  whom,  generally  speaking,  she  has  given  the  high- 
est of  characters,)  but  in  consequence  of  the  father's  officious  and  imper- 
tinent interference  in  matters  of  school  discipline;  and  Ae  trouble 
occasioned  to  her,  (the  schoolmistress)  by  his  too  frequent  visits,  and 
importunities.  And  I  now  ask, — referring  back  to  the  evidence  of  Mrs. 
Rivers,  in  support  of  ihe  first  charge, — ^whether  the  previous  removal 
of  Miss  Stott  from  Hackney,  is  not  much  more  probably  to  be  ascribed 
to  a  similar  disinclination  in  Mrs.  Rivers  to  put  up  with  the  same  sort 
of  interference  on  the  father's  part,  than  to  any  great,  specific,  fault,  or 
misconduct,  on  the  part  of  the  child, — of  which,  up  to  this  moment,  she, 
Mrs.  Rivers,  has  no  recollection  whatever.     Had  it  been  this  last,  she 
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could  scarcely  hare  forgotten^-Hihe  mtiH  hate  remembered  it;  and  there 
is  flo  much  in  the  evidence,  both  to  account  for,  and  to  justify,  a  wirii 
on  her  part  to  get  rid  of  the  father,  that,  as  the  witness  could  hardly  not 
have  felt  it,  so  to  this^  rather  than  to  any  serious  disapproval,  and  wish 
T>n  that  account  to  get  rid  of  the  child,  her  removal  from  Mrs.  Rivers's 
ia,  in  my  judgment,  much  more  probably  to  be  ascribed. 

(3.)  Bearing  in  mind,  then,  that  the  uniform  tenor  of  his  daughter's 
conduct,  through  life,  is  proved,  to  be,  that  which  1  have  descrioed  as 
pleaded,  on  her  part;  and  that  no  effectual  showing  to  the  contrary,  in 
any  sense  of  that  phrase,  appears  in  the  evidence  taken  on  the  part  of  the 
nephews,  I  proceed,  next,  to  state  what  appears  in  evidence  of  the  de* 
eeaaed^a  conduct  through  life,  as  particularly  in  relation  to  thai 
daughter, — at  the  same  time  stating  the  impression  made  by  this  on 
diose  who  witnessed  it,  in  respect  of  the  deceased's  sanity,  or  insanity. 
To  state,  indeed,  the  whole  of  what  appears  in  evidence  oa  this  head, 
would  be  tedious  in  the  extreme,  as  it  would  be  intolerably  disgustful — 
still  it  is  necessary  that  the  Court  should  recite  so  much  of  it,  as  may 
justify  the  conclusion  at  which  it  arrives,  on  this  principal  part  of  the 
case.  I  may  say  of  it,  in  the  outset,  speaking  generally,  that  it  fully 
justifies  a  conclusion  drawn  by  one,  or  more,  of  the  witnesses,  that  either 
tiie  deceased  was  a  ^^monster,^^  or  that,  in  this  partieular  at  least,  he 
was  decidedly  *^ deranged.'^  The  Court  possibly,  may  have  no  diffi- 
culty, in  the  end,  in  choosing  between  these  condusions,  under  all  the 
eireumstances  of  the  case. 

Now  to  show  how  early  the  deceased  appears  to  have  betrayed  some- 
thing of  delusion  on  this  particular  subject,  (in  the  opinion,  at  least,  of 
a  person  very  competent  to  form  a  con^  opinion  on  the  subject,)  it  is 
only  necessary  to  refer  to  the  evidence  of  Mrs.  Gwyllim.  It  will  be 
recollected,  that,  from  the  age  of  about  four,  to  six,  Miss  Stott  was 
placed  under  this  lady's  care,  at  Worcester.  During  that  time,  she  only 
once  saw  the  deceased,  when  the  child  had  been  with  her  about  a  year»- 
and  of  that  interview,  and  its  consequence,  she  deposes  neariy  as  follows. 
She  says,  that,  <<  having  been  told  the  deceased  was  in  the  house,  ^he 
took  his  child  to  him,  and  would  have  .placed  her  hand  in  his,  saying, 
<My  dear,  this  is  your  father,'  when  the  deceased  withdrew  his  hand, 
atid  suddenly  broke  out  in  a  manner  sufficiently  violent  to  terrify  both, 
(that  is,  not  only  the  child,  but  the  deponent) — <  I  have  quarrelled  with 
the  people  at  Oakley  Park,'  [meaning  Lady  Clive's  family,  then  resi* 
^nt  at  Oakley  Park,  in  Gloucestershire,]  <  they  presume  to  say  that  my 
child  is  supported  on  charity.' — He  then  inquired  what  the  witness 
would  <  maintain,  clothe,  and  educate  the  child  for, — would  20/.  a  year 
do?'  The  witness  smiled,  and  said,  <  If  he  'would  write  to  her  on  the 
subject,  she  would  answer  his  letter.'  This  was  all  that  passed, — he 
staid  but  a  few  minutes,  sayins,  ^  Ma'am,  I'm  in  a  hurry;  I  am  going 
home  by  the  coach.'  During  mat  time,  he  took  no  notice  whatever  of 
the  child,"  [described,  it  will  be  remembered,  by  this  same  witness,  as, 
at  that  time,  one  of  the  most  endearing  children,  in  person,  manner,  and 
mind,  that  was  ever  seen,]  <<  or  evinced  the  slightest  token  of  afiection 
for  her.  He  walked  up  and  down  the  room,  with  a  furious  look,  and 
in  a  disturbed  nianner;  and  his  conduct,  altogether,  was  quite  extraor- 
dinary; inexplicable,"  says  the  witness,  <'  on  any  other  principle  than 
that  of  insanity.  Soon  after,"  she  says,  <<  she  received  a  letter  from  the 
deceased,  requiring  a  description  of  his  daughter,  in  person,  and  man* 
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ners.  She  described  her,  in  reply,  as  the  fact  was,  healthy  in  body,  and 
amiable  in  mind;  but,  in  mentioning  that  the  child  had  chilblains,  at  the 
time,  happened  to  make  use  of  the  word  *gross.^  This  so  oiiended  the 
deceased,  that  he  wrote  her  a  long  letter,  full  of  abuse,  the  word  ^gross^ 
occurring  in  it,  over  and  over,  evidently ybrcerf  in;  telling  her,  thai 
*  her  conduct  should  be  watched,  while  the  child  remained  with  her,*  *' 
&c. — "a  letter,  in  short,*'  she  says,  "quite  confirmatory  of  her  belief^ 
that  his  mind  was  disordered.** 

At  the  age  of  between  eight  and  nine.  Miss  Stott  is  removed  from 
Worcester,  and  received  by  her  father  in  Bishopsgate-street  And  im- 
mediately upon,  or  very  soon  after,  this,  that  inveterate  delusion  of 
mind,  (for,  even  here,  I  am  really  incapable  of  describing  it  in  any  other 
language,)  under  which  the  deceased  laboured  through  life,  in  respect 
to  file  principles  and  conduct  of  his  child,  every  where  discovers  itself, 
in  the  evidence.  It  early  appears,  for  instance,  in  the  evidence  of  the 
late  Bishop  of  ^Durham,  who  attended  the  deceased  for  medical  electri- 
city;— in  what  he  deposes,  that  the  deceased  was  in  the  habit  of  address* 
ing  to  him,  on  the  subject  of  his  daughter— a  subject  he  says  which  the 
deceased  Introduced  with  great  abruptness,  and  indelicacy,  when  he,  the 
witness,  had  a  short  time  only  been  his  patient  He  deposes,  on  the 
sixth  article  of  Mrs.  Dew*s  allegation,  that,  **  in  speaking  of  his 
daughter,  a  theme  which  was  always  uppermost  in  his  mind,  he  ex- 
pressed himself  always  with  warmthy  sometimes  with  violence,  but 
never  with  temper.  At  a  time  when  she  must  have  been  very  youngs 
he  spoke  of  her  as  very  wicked;  and  charged  her  with  vices  of  which  it 
tras  impossible  that  a  girl  of  her  age  could  have  been  guilty.  He,  the- 
witness,  endeavoured  to  convince  him  of  this;  but  could  make  no  impres- 
sion on  him, — his  ideas  on  the  subject  of  his  child  were  most  inveterate 
and  abominable,  and  such,  as,  in  the  conduct  of  the  daughter,  as  a  child, 
there  could  be  no  just  foundation  for.  **  The  respectable  witness  declines 
Jormaily  ascribing  all  this  to  insanity, — he  considers  it  his  business,  he 
says,  "to  speak  to  effects,  not  causey, **— but  he  admits,  that  "the  de- 
ceased's conversation,  in  respect  to  his  daughter,  was  such  as  to  savour 
of  mental  delusion,  on  that  head.*' 

To  the  witness,  Mrs.  Ottley,  another  medical  patient,  it  appears  that, 
he  was  in  the  habit  of  expressing  himself  not  dissimilarly,  on  the  same 
subject,  at  or  about  this  time.  "  His  description  of  her,**  she  says,. 
"  before  she,  the  witness,  knew  Miss  Stott,  appeared  to  her  very  un- 
reasonable, improbable,  and  extravagant,  as  applied  to  any  child, — ^he 
described  her  as  disobedient;  having  a  spirit  of  depravity;  deceitful; 
inattentive  to  her  studies;  violent  in  her  temper;  obstinate;  given  to 
lying;  with  very  much  more  to  her  prejudice;* — of  all  which,  on  be- 
coming afterwards  well  acquainted  with  the  daughter,  (as  already  said,) 
dhe  could  find  no  trace  in  her.  TTiis,  and  bewailing  his  own  lot,  as  an 
unfortunate  faither,  were  the  burthen  of  his  conversation.  There  must, 
she  concludes,  have  been  *<a  perversion  of  mind  in  the  deceased 
respecting  his  daughter,— whether  it  were  a  delusion,  she  cannot  ven- 
ture to  depose*** 

The  witness,  Goff,  an  old  and  intimate  friend  of  the  decased,  says, 
on  this  head,  that  "  from  the  time  when  Miss  Stott,  at  the  age  of  eight 
or  nine  years,  came  up  to  London,  it  appeared  to  him  that  the  deceased 
uniformly  so  spoke  of,  and  acted  towards,  her,  as  to  convince  him,  the 
witness,  that  he  was  not  in  his  right  mind,— no  man,  he  thinks,  not 
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labouring  under  mental  delusion,  could  have  so  spoken  and  acted  towards 
a  child.  With  him,  she  was  uniformly  undutiful,  stubborn,  idle,  re- 
fractory; of  extreme  depravity;  in  fact,  an  abandoned  profligate.'^  How 
much,  or  rather,  how  little,  the  daughter  merited  all  this,  in  the  wit- 
ness's opinion,  has  already,  in  part^  appeared  in  what  has  been  stated, 
as  to  his  impression  and  belief,  of  the  real  character  and  conduct,  in  all 
respects,  of  Miss  Stott.  He  has  seen  the  deceased,  he  says,  '^  roaring, 
and  raving,  like  a  man  distracted— calling  himself  the  unhappiest  crea- 
ture in  the  world,  to  have  a  daughter  so  vile,  undutiful,  and  irreclaim- 
able— and  this,  before  he  even  pretended  to  have  any  thing  specific  to 
lay  to  her  charge.  '^  He  says,  that  "  he  often  reproved  the  deceased  for 
his  conduct  towards  his  child,  but  wholly  without  effect, — he  seemed  to 
be  totally  unconscious  that  his  feelings,  and  conduct,  towards  her  evinced 
any  thing  of  severity, — according  to  his  account  of  himself,  he  was  the 
kindest,  the  tenderest,  the  most  indulgent  of  parents;  and  it  was  his 
daughter's  misery,  not  to  know  the  blessing  she  had  in  him. "  At  length. 
Miss  Stott,  at  the  deceased's  suggestion,  was  taken  home  by  Mr.  Goff; 
with  whom  she  resided,  at  Edmonton,  for  nearly  two  years;  how  she 
conducted  herself  during  which  period,  in  particular,  in  the  estimation 
of  this  witness,  will  presently  appear.  '^  In  all  this  time,"  he  says, 
"the  deceased  never  saw'her^ — ^he  had  promised  not  to  interfere,  with 
her, — ^but,  she  had  scarcely  left  him  when  he  began  to  harass  the  wit- 
ness with  letters,  and  interrogatories,  as  to  all  her  conduct,  and  multi- 
plied directions  about  her."  At  the  end  of  this  two  years,  the  de- 
ceased became  dissatisfied  with  Mr.  Goff,  for  his  too  great  indulg^ce  to 
.his  daughter;  and  took  her  away.  His  avowed  object,  in  placing  her 
with  Mr.  Goff,  I  should  say,  was,  that  "in  his  family  she  might  learn 
obedience,  and  to  effect  a  change  in  her  temper,  and  habits."  The 
witness  was  content  to  take  her  on  these  terms — though  fully  sensible 
he  says,  that  "the  change  required  was  a  change,  not  in  his  daughter, 
but,  in  the  deceased  himself." 

The  witness,  Mrs.  Duplay's,  knowledge  of  the  deceased,  began  in 
1803^with  his  daughter  she  was  -not,  personally,  acquainted  till  1805 
or  1806.  From  the  first,  she  says,  that  "the  deceased  wad  in  the 
habit  of  expressing  himself,  to  her,  or  in  her  presence,  as  a  parent  under 
the  severest  affliction,  from  the  peculiar  depravity  of  an  only  child — 
this  was  the  constant  burthen.  On  whatever  topic  the  conversation 
began,  whether  literary  or  religious,  or  any  other,  in  this  it  constantly 
ended.  In  point  of  general  enect,  his  declarations,  as  to  the  conduct  of 
his  daughter,  never  varied — it  was  uniform  and  consistent — she  was  the 
property  of  some  Satanic  power— a  child  of  the  devil — ^a  devirincarnate 
— destitute  of  all  principle,  truth,  and  goodness."  And  this  delusion^ 
in  respect  to  his  daughter,  ^for  so  this  witness  expressly  charges  it  to 
have  been,  as  indeed,  in  effects/  least,  does  every  other  witness,]  never 
abated-— on  the  contrary,  she  says,  it  went  on,  progressively  iQcreasing, 
and  gaining  strength.  She  also,  I  should  say,  subsequently  became  well 
acquainted  with  Miss  Stott;  and,  like  every  other  witness,  similarly  cir- 
cumstanced in  this  respect,  she,  too,  deposes,  that  so  far  from  meriting 
these  gross  imputations — in  her  opinion,  who  had  every  opportunity  of 
forming  true  notions  on  the  subject,  "  her  temper  was  amiable,  in  every 
particular,  and  her  conduct,  uniformly  correct" 

To  repeat  what  occurs  on  this  head,  in  the  testimony  of  all  the  wit- 
nesses, would  be  wholly  unnecessary.     It  may  be  sufficient  to  say,  that 
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it  fully  bears  out  the  representations  of  the  witnesses^  whose  depositions, 
on  this  heady  have  already  been  stated — in  particular,  it  bears  out  the  re- 
presentation of  the  last  witness,  that  the  ^/e/t^^'on  (for  so  the  Court  must, 
in  common  with  this,  and  all  the  witnesses  term  it)  under  which  the  de- 
ceased laboured  in  this  particular,  never  abated.  In  confirmation  of  this, 
the  Court  has  only  to  refer  to  the  evidence  of  Mr.  Wilson  and  Mr. 
Bartlett,  to  both  of  whom,  during,  and  throughout,  his  intercourse  with 
them,  (of  a  nature,  and  on  a  subject,  to  be  spoken  of  in  the  sequel),  the 
deceased  was  in  the  constant  habit  of  representing  his  child  as  a  moral 
monster — of  unequalled  depravity,  vice,  obstinacy,  and  profligacy — the 
special  property  of  Satan — a  very  devil — ^possessed  of  Satanic  art,  and  ca- 
pable of  fdeceiving  the  devil  himself.  How  much  the  reverse  of  all  this 
again  the  daughter  really  was,  in  the  opinion  also  of  these  witnesses,  will 
be  said  in  its  place. 

Such,  then,  were  the  deceased's  notionSy  generally ^  on  the  subject  of 
his  daughter — notions  which  the  deceased,  at  least,  very  early  imbibed, 
and  which  he  persisted  in  through  his  whole  life;  whether  to  be  traced 
up,  originally,  to  his  hatred  of,  or  antipathy  to,  her,  from  her  yery  birtb^ 
as  she  supposes;  or  whether  not  rather  owing,  (as  I  have  already  said, 
an  attentive  consideration  of  all  the  evidence  inclines  me  to  believe),  to 
some  early  checks,  which  his  absurd  wish  to  render  her  "  more  than 
human,^'  &c.  were,  of  course,  doomed,  and  could  not  fail,  to  experience. 
My  present  business,  however,  is,  rather,  with  the  effect  of  these,  than 
the  cause — their  effect,  I  mean,  on  the  actual  conduct  of  the  deceased 
to  his  daughter,  which  I  now  proceed  to  consider,  as  it  stands  in  the 
evidence.     Of  that  evidence  the  Court  would  willingly  dispense  to  itself 
with  reciting  any  part — ^but  it  is  absolutely  necessary  that  parts  of  it 
should  be  recited,  in  order  to  render  the  case  itself,  and  the  Court's  judg- 
ment upon  it,  fully  intelligible. 

Of  the  deceased's  general  treatment,  then,  of  his  daughter,  such  as  I 
have  described  her,  from  the  evidence,  almost  from  her  infancy,  as  de- 
posed by  a  variety  of  witnessesy^  it  would  be  difficult  to  speak  without 
indignation,  if  the  Court  were  not  disposed  to  adopt  the  conclusion  of 
nearly  all  the  witnesses,  that  it  did,  and  could,  only  proceed  from,  and 
be  founded  in,  insanity.     His  general  deportment  towards  Her  was  such, 
as,  not  only  to  negative  all  idea  of  natural  affection,  but  to  betray,  unless 
accounted  for  by  actual  delusion,  a  temper,  the  most  truly  fiend-like. 
His  manner  towards  her  was  not,  as  the  witness,  Goff,  says,  '<  such  as 
merely  to  alienate  the  affection  of  any  child,  and  make  the  father  an  oH- 
ject  of  dread,  and  hate,  instead  of  love,  and  respect;  but  it  was  fiery,  and 
terrific — ^the  very  mention  of  her  name,  (in  her  absence),"  he  says, 
<^  was  like  setting  fire  to  gunpowder — the  instant  she  appeared,  his  eye 
flashed  with  rage,  and  scorn;  his  countenance  underwent  a  total  change; 
and  he  spurned  her  from  him  as  a  reptile."     "  His  behaviour  to  her," 
says  another  witness,  Mr.  Sheen,  ^'  when  she  was  living  at  home  with 
him  in  Hart-street,  was  that  of  a  brute.     He,  the  deponent,  often  dined 
with  him,  when  she  was  at  home;  but  never  with  her — if  she  was  in  the 
room  for  a  little  while,  he  could  not  bear  the  sight  of  her,  and  ordered 
her  out;  though  his  look  was  enough — his  countenance  changed  at  her 
very  presence;  and  his  aspect  became  savage,  and  ferocious.^'     It  would 
be  quite  unnecessary  to  prolong  this  detail — only  let  it  be  remembered, 
that  what  the  witnesses  are  deposing  to  on  this  head,  is  to  a  system — 
they  so  represent  it — and  such  tiieir  representation  is  confirmed  by  the 
testimony  of  many  witnesses  to  the  same  effect    Affection  for  such  a 
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father,  on  the  child's  part,  as  one  of  the  witnesses  expresses  it,  was  al- 
together impossible;  her  manner,  and  deportment,  could  neither  be  ex- 
pected, nor  would  have  been  permitted,  to  express  any  feeling  of  that 
nature  towards  him.  In  fact,  she  is  represented,  by  nearly  aU  the  wit- 
nesses, as  so  overpowered  with  terror  in  his  presence,  as  to  be  nearly 
inanimate — so  subdued  by  fear,  as  the  witness,  Mrs.  Duplay,  terms  it^ 
as  to  be  actually  ^^ parab/sed.^^  Yet  no  witness  pretends  to  have  ever 
seen  anything  like  a  want  of  duty,  or  reiq>ect,  or  attention,  to  the  de- 
ceased, in  her  manner  and  deportment  towards  him«^on  the  contrary, 
her  humility,  and  a  wish  to  oblige,  and  obey  him,  inall  things, is  proved 
to  have  manifested  itself  in  her  whole  conduct  to  the  deceased,  in  every- 
thing that  she  either  did  or  said,  in  his  presence. 

To  this  head  of  general  treatment,  belongs  the  evidence  as  to  the 
several  occupations  forced  by  the  deceased  upon  his  dau^ter — and  to 
the  persons  with  whom  he  compelled  her  to.  associate.  It  will  be  re- 
membered, that  she  was  to  be  a  perfect  phenomenon— -the  most  elegant 
and  accomplished  among  women — superior  to  any  thing  ever  seen  upon 
earth— **  «wrMy  of  himself  ^^ — for  so  the  deceased  was  in  the  habit  of 
expressing  it  to  the  witness,  Goff,  by  way  of  climax.  In  order  to  accom- 
plish this,  tasks  were  imposed  on  her,  to  which,  apparently  even,  she 
was  quite  unequal:  and  her  slow  advances  in  education,  and  not  improv- 
ing her  mind  with  sufficient  rapidity  to  <'  qualify  herself  to  sit  at  the 
head  of  his  table,  and  to  be  a  credit  to  him,''  were  constantly  enumerated 
by  the  deceased,  to  the  same  witness,  among  other  subjects  of  complaint. 
Meantime,  what  were  the  young  lady's  occupations,  and  who  were  her 
associates  ? 

The  witness,  Hannah  Wright,  deposes,  that  ^^  when  she  was  in  tlie 
service  of  the  deceased.  Miss  Stott,  whom  she  knew  when  at  home, 
(which  was  for  about  half  a  year),  was  a  tallish,  fine,  girl,  not  less  than 
about  fifteen.  During  that  time,  she  never  had  her  meals  with  her 
father — never,  that  she,  the  deponent,  recollects,  sat  down  at  table  with 
him.  She  was  compelled  to  do  the  most  menial  offices,  as  making  the 
beds,  sweeping  the  roomls,  scouring  down  the  stairs,  &c. ;  and  at  a  time 
(in  bitter  cold  weather)  when  she  was  sufiering  so  severely  from  chil- 
blains, that 'her  fingers  were  running  down  with  blood,  he  insisted  on 
her  washing  all  his  linen,  which  had  been  usually  sent  out  to  be  washed 
when  Miss  Stott  was  from  home.  She  (the  witness)  assisted  her  in  this 
— but  only  by  stealth."  The  witness,  Barnard,  who  lived  with  the  de- 
ceased, as  footman,  from  October  1806,  to  February  18Q8,  says,  that 
<<  during  the  whole  of  that  period,  when  Miss  Stott  was  at  home  with 
the  deceased,  she  was  in  the  capacity  of  a  servant,  not  a  daughter— she 
frequently  had  to  scour  grates,  and  do  other  parts  of  household  work,  of 
the  lowest  and  hardest  kind.  In  the  summer  of  1807,  Miss  Stott  was 
at  Southampton,  for  a  month  or  six  weeks,  and  at  Lymington  for  about 
as  long  with  her  father,  in  company  with  the  two  Miss  Tcrrys,  one  of 
whom  the  deceased  afterwards  married.  There,"  he  says,  **as  well  as 
at  home,  whenever  deponent  saw  her,  except  at  meals,  she  was  in  some 
household  work,  assisting  the  servant  hired  to  cook — and  both  there, 
and  at  home,  any  person  coming  into  the  house,  not  knowing  who  she 
was,  must  have  taken  her  for  a  servant"  The  witness,  Martha  Wright, 
lived  with  the  deceased  from  April  1806,  to  January  1808;  she  says, 
<*  Miss  Stott  never  dared  to  be  seated  in  the  presence  of  her  father,  un- 
less he  gave  her  permission — she  was  chiefly  in  the  kitchen^  and  had 
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her  meals,  and  passed  her  time,  there,  with  the  witness;  though  oc- 
casionally, the  deceased  had  her  in  the  parlour  at  meal-times — she  took 
her  share  of  the  household  work,  as  a  servant,  only  that,  in  some  respects, 
she  was  treated  worse;  as,  while  the  deponent  had  warm  water  to  scour 
the  stairs,  &c..  Miss  Stott  was  compelled  to  use  cold — she  got  up,  with 
the  servants,  to  wash,  at  three  o^clock,  pn  washing  days;  at  all  times  she 
was  up  at  six.'*  The  witness,  Nicholson,  says,  "fiiat  during  the  eleven 
months  that  she  lived  with*the  deceased,  in  1809,  Miss  Stott  took  half 
the  household  work,  thb  same  as  the  deponent;  except  that  the  deponent 
cooked  the  victuals — but  Miss  Stott  washed  the  dishes,  scoured  the  house, 
&c.;  and,  one  time,  when  the  deponent  was  ill  for  a  week,  she  did  all 
the  work  of  the  house,  except  what  the  footboy  did.  She  never  was 
mistress  of  a  sixpence — ^her  dress  was  common  and  mean — her  bonnet, 
such  as  the  witness  would  not  have  worn;"  and  she  was  just  like  a  ser- 
vant, except  that  she  had  her  meals  with  the  deceased;  but"  (these,  it 
should  seem,  so  scanty,  that)  ^'  she  has  often  begged  the  deponent  to 
give  her  something  to  eat  that  might  not  be  missed.  The  deceased's 
whole  treatment  of  his  daughter,"  concludes  this  witness,  "  was  unna<- 
tural — she  knows  not  how  to  describe  it  justly,  but  by  saying  it  was 
diabolical — his  looks  towards  her  were  frightful,  and  furious,  and  his 
whole  study  apparently  to  degrade  her,  and  torture  her  feelings."  If 
remonstrated  with,  for  instance,  about  keeping  his  daughter  in  the 
kitchen,  the  deceased's  answer  was,  that  "  the  l^itchen  was  too  good  for 
such  a  wretch" — if  requested  not  to  make  her  wash,  while  her  fingers 
were  running  down  with  blood,  he  would  reply,  with  an  oath,  that 
"  washing  would  cure  them,"  or  to  that  effect  All  this,  and  very  much 
more  of  the  same  sort,  is  in  the  evidence,  though  it  is  impossible  to  re- 
cite it  all.  It  is  in  evidence,  too,  that  the  deceased  was  in  the  habit  of 
abusing  his  daughter,  in  the  grossest  terms — ^and  that  his  language,  on 
those  occasions,  was  filthy,  and  indecent,  in  the  highest  degree — not  fit, 
as  the  witness,  Wright,  says,  to  be  uttered — whose  evidence,  on  this 
head,  is  confirmatory  of  that  of  the  Bishop  of  Durham;  that  his  ideas  on 
the  subject  of  his  daughter's  propensities,  (which  there  is  not  one  syl- 
lable in  the  evidence  to  countenance  throughout),  were  most  abominable. 

Meantime  at  the  actual  barbarities  inflicted  by  the  deceased  on  his 
unhappy  child,  it  is  impossible  to  glance,  without  shuddering.  For  in- 
stance, it  is  in  evidence,  that,  at  between  ten  and  eleven  years  old,  for 
some  prevarication,  or  lying,  as  he  termed  it,  in  giving  an  account  of 
her  secret  thoughts,  (that  is,  for  not  confessing  herself  guilty  of  some 
crime  with  which  he  charged  her),  the  deceasetl  stript  her  naked,  tied 
her  to  a  bed-post,  and,  after  flogging  her  severely  with  a  large  rod,  in- 
tertwisted with  brass  wire,  rubbed  her  back  with  brine,  fetched  out  of  a 
pickle  tub — ttiat  he,  repeatedly,  and  on  the  most  trivial  occasions, 
struck  her  with  his  clenched  fist,  and  cut  her  with  a  horsewhip — tore  out 
her  hair  by  the  roots — and  on  one  occasion,  even  plucked  out  a  lock  of 
her  hair,  with  the  skin  attached  to  it,  &c.  &c.  The  evidence  of  the 
two  Wrights,  of  Nicholson,  Barnard,  and  others;  and  the  deceased's  own 
admissions,  or  rather  boasts,  to  that  effect,  establish  even  this  part  of 
the  daughter's  case,  incredible  as  it  might  seem,  beyond  any. possibility 
of  doubt,  or  question.  Nor  let  it  be  supposed  that  these  severe  and  igno- 
minious chastisements,  were  inflicted  by  the  deceased  on  his  daughter, 
in  her  childhood  only.  Thus  it  appears  in  the  evidence  of  Hannah 
Wright,  that  in  1806  and  1807,  the  deceased,  on  the  slightest  supposed 
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provocation^  would  fly  upon  his  daughter,  and  knock  her  down  with  his 
fist,  or  strike  her  with  a  whip  across  the  shoulders,  so  as  to  raise  large 
wheals  on  her  neck  and  breast — this,  when  the  daughter  was  sixteen  or 
seventeen,  a  woman  grown.  The  evidence  of  Nicholson,  and  others, 
is  to  the  same  conduct,  at  a  still  later  period,  in  1808  and  1809.  And 
Miss  Atkinson  deposes,  that  on  two  occasions,  at  least,  of  goingto  her 
father's,' whom  she  went,  occasionally,  to  visit^  whilst  at  Miss  JBrent's 
school.  Miss  Stott  returned  with  her  face  bruised,  and  her  shoulders 
black,  as  from  violent  blows;  no  doubt,  of  the  father's  infliction.  This 
in  1809  or  1810,  when  the  daughter  was  one  or  two  and  twenty. 

Of  the  daughter's  patience  and  submissiveness  under  this  course  of 
barbarous  usage,  generally,  quite  enough  has  already  been  said.  It  ap- 
pears, however,  from  a  series  of  testamentary  scripts  before  the  Court, 
that  Uie  father  charged  her,  particularly,  in  three  instances,  with  having 
<*  revolted,  and  flung  herself  from  under  his  protection"(a).  It  may  be 
proper,  therefore,  to  say  something  as  to  the  nature  of  these  **  revolts^^' 
—as  these,  it  seems,  were  especially  present  to  the  mind  of  the  deceas- 
ed, when  addressed  to  his  testamentary  stcts. 

The  nature  of  the  first  "revo/^,"  will  be  best  understood',  from  the 
evidence  of  Frances  Ward,  on  the  eighth  article  of  Mrs.  Dew's  allega- 
tion. In  her  evidence,  on  the  preceding  article,  this  witness  had  depos- 
ed to  the  severe  mode  in  which  the  deceased  had  been  flogging  his 

(a)  The  Court  here  adverted  to  those  two  clauses  in  the  will  propoanded»  and 
several  testamentary  scripts,  which  purported  to  recite  the  deceased's  motives^ 
or  reasons  for  beoueathing  legacies  respectively,  to  Mr.  Golf,  and  Miss  Iley. 
That  relative  to  Mr.  GofTs  legacy,  in  the  will  propounded,  was  in  these  words — 
**  I  give  and  bequeath  unto  Daniel  Goff,  of  Newington,  in  the  county  of  Middle- 
sex, the  sum  of  "  (the  amount  left  In  blank),  <*  as  a  token  of  my  esteem  for 
his  virtue  and  integrity,  fully  evidenced  in  endeavouring  to  promote  the  tafne 
good^  in  conjunction  with  me,  towards  my  daughter,  although  he  failed.*'  This 
expression,  *'the  name  good,"  is  only  intelligible,  when  taken  in  conjunction  with 
the  clauw  respecting  Miss  Iley's  legacy, — a  clause  which,  of  course,  should  have 
preceded  that  other,  though  U  follows  U,  (a  circumstance  afterwards  observed 
upon  by  the  Court)  in  the  executed  will.  The  clause  as  to  Miss  Iley's  legacy, 
was  in  these  words:  **  And  I  make  this  bequest  in  her  favour,  in  consideration  of 
her  good  and  faithful  endeavours,  to  assist  my  humble  efforts,  in  training  np  my 
daughter  to  habits  of  honest  industry  and  frugality,  and  of  affording  her  every 
advantage  to  acquire  a  sound  knowledge  of  herself,  and  receive  a  good,  mond, 
and  religious  education,  after  she  had  thrice  revolted^  and  flung  herself  from  my 
care  and  protection,  and  refused  to  adopt  a  line  of  conduct,  conformable  to  my 
dom  estic  arrangements. " 

The  same  sentiment,  expressed  in  the  same,  or  very  similar  terms,  was  found 
to  occur  in  every  one  of  the  several  testamentary  scripts  before  the  Court. 
Thus,  in  the  script  No.  1,  following  the  bequest  to  Miss  Iley,  were  these  words, 
**  And  this  I  do  in  consideration  of  her  good  and  faithful  endeavours,  to  assist 
my  humble  eflforts  in  training  up  my  daughter  to  habits  of  honest  frugality,  and 
industry,  and  in  the  promotion  of  her  real  interest,  in  affording  her  every  aid  van- 
tage to  acquire  a  sound  knowledge  of  herself,  and  receive  a  good  education, 
religious  and  moral,  after  she  had  thrice  flung  herself  from  my  constant  care  and 
protection,  and  refused  to  adopt  aline  of  conduct  suited  to  my  domestic  arrange- 
ments."— And  Mr.  Goff 's  legacy,  in  script  No.  1,  was  in  tlicse  words:  "  I  give 
and  bequeath  to  my  friend,  Mr.  Daniel  Goff,  8cc.,  the  sum  of  100/.,  sterling,  as  a 
token  of  my  esteem  for  his  virtue,  and  faithfulness,  which  he  exercised  in  con- 
junction with  me,  to  reclaim  my  daughter."  And  in  each  of  the  other  scripts, 
Nos.  2,  3, 4,  and  5,  of  the  years  1816,  18ir,  and  1818,  the  legacies  to  Goff  and 
Iley  were  followed  by  the  same  assigned  reasons.  And  in  that  to  Iley,  the 
daughter  was  alluded  to  by  the  deceased,  in  each  of  them,  as  having  **  ^Arictf  re- 
volted, and  flung  herself  from  his,  the  deceased's,  constant  care  aud  protection.'* 
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daughter,  to  which  the  Court  has  just  alluded- — ^I  mean,  with  the  rod 
intermixed  with  brass  wire,  &c.  llie  witness  says,  indeed,  that  she  did 
not  actually  see  this  flogging  inflicted,  but  that  she  is  equally  sure  of  it 
as  if  she  had  seen  it  She,  herself,  afterwards,  '<  gathered  up,  under, 
and  round,  the  bed  post  of  the  bed  in  which  Miss  Stott  slept,  in  the  gar- 
ret, as  much  as  she  could  hold,  in  both  her  hands,  of  broken  birch,  as 
from  a  rod,  with  several  pieces  of  broken  wire,  small  brass  wire,  mixed." 
And  it  was  to  her  that  the  deceased  applied,  through  her  fellow  servant, 
for  brine,  out  of  the  pickle  tub,  to  rub  her  back  with — but  to  the  eighth 
article.  She  says,  that,  '^having  occasion,  some  time  after,  to  go  up 
stairs  about  her  work,  in  the  fore  part  of  the  day,  she  found  Miss  Stott' 
crying,  and  greatly  agitated,  from  the  apprehension  of  another  severe 
flogging,  for  not  learning  a  lesson  set  her  by  the  deceased,  which  she 
complained,  and  the  deponent  believes,  that  it  was  out  of  her  power  to 
learn.''  She  the  depoxient  then  saw,  she  says,  << straps  and  strings 
fastened  to  the  bed  post,  for  the  purpose,  as  she  had  no  doubt,  of  tying 
her  up,  as  she  had  been  tied  up  on  the  former  occasion."  Under  the 
present  terror  of  this,  it  is,  that  Miss  Stott  leaves  her  father's,  and  takes 
refuge  with  Mrs.  Ottley.  And  this,  I  take  it,  is  the  first  of  those  re- 
voltSj  as  he  calls  them,  alluded  to  by  the  deceased,  in  each  of  the  several 
scripts,  (as  well  as  in  the  will  propounded),  before  the  Court 

As  to  the  other  ^  revolts y^*  as  I  make  them  out,  these  are  still  less  of 
a  nature  (if  less  can  be,)  to  reflect  any  discredit  upon  the  daughter,  or 
to  provoke  any  feelings  oijust  resentment  on  the  father's  part  They 
are,  if  I  understand  them — ^first — ^that  the  daughter,  at  the  recommenda- 
tion, and  under  the  advice  of  most  respeetable  persons,  in  particular,  of 
the  late  Sir  Thomas  and  Lady  Barnard,  again  quitted  the  deceased's 
house,  in  1808,  wearied  out,  it  should  seem,  with  the  treatment  that 
she  uniformly  experienced  from  him;  and  was  placed  as  a  parlour  board- 
er, with  a  Miss  Brent,  at  Westminster,  (whose  evidence  has  already 
beep  adverted  to),  in  order  to  qualify  herself  as  a  governess— where, 
however,  it  should  be  stated,  that  the  deceased,  at  least  after  a  time, 
was  prevailed  upon  to  pay  for  her  board  and  education — and,  secondly, 
that,  after  being  for  some  time,  at  first  with  Miss  Brent,  and  then  with 
Miss  Atkinson,  she  did,  still  by  the  advice  of  Sir  Thomas  and  Lady 
Barnard,  take  the  situation  of  a  governess  in  the  family  of  Mr.  and  Mrs. 
Abbott  These  attempts,  to  render  herself  independent  of  him,  it 
seems,  as  especially  by  the  evidence  of  Miss  Atkinson,  that  the  deceas- 
ed deeply  resented.  And  these,  with  the  other,  are  the  revolts — the 
flinging  herself  three  times  from  under  his  protection — ^which  appear 
to  have  rankled,  at  all  times  subsequently,  so  deeply  in  the  mind  of  the 
deceased;  and  in  particular  to  have  been  present  to  him,  when  contem- 
plating his  testamentary  arrangements.  But  under  the  circumstances 
already  stated  out  of  the  evidence,  J  am  of  opinion,  that  this  removing 
herself  from  under  his  roof,  and  dominion,  was  an  act  of  mercy  in  the 
daughter,  as  well  to  the  deceased  as  to  herself — ^had  she  continued  with 
him,  the  consequences  might,  not  improbably,  have  been  fatal  to  botii. 
Who  can  entertain  any  doubt  of  this,  who  reads  such  passages  in  the 
evidence  as  the  following?  On  one  occasion  of  Miss  Atkinson's  visiting 
the  deceased,  and  urgine  him  to  be  reconciled  to  his  daughter,  she  says, 
tlfat  ''he  showed  her  a  long  mark  on  a  maho^ny  table  standing  in  the 
passage,  and  said  to  het,  in  his  eager,  determmed  manner--do  you  see 
that  ma'am,  do  you  see  that?     She  said,  yes,  she  did.     That,  he  said. 
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was  done  with  a  horsewhip,  and  the  blow  ou^t  to  have  been  on  his 
daughter's  back,  but  she  escaped  from  him.  It  was  a  long  deep  mark," 
says  the  witness,  <<  and  could  not  have  been  made  by  a  horsewhip;  it 
could  only  have  been  made  with  some  hard  instrument,  even  by  the 
deceased,  who  was  a  very  powerful  man."  The  deceased  showed  the 
same  €leni  {he  calls  it)  in  this  mahogany  table,  to  Mr.  Wilson,  stating 
to  this  witness,  also,  that  it  was  the  effect  of  a  blow  intended  for  his 
daughter.  <'  From  th^  appearance  of  that  dent,''  says  the  witness,  '^  the 
blow  by  which  it  was  made  must  have  been  such  as  he  should  suppose 
might  have  kilied  Miss  Stott  Something  of  iron,  or  harder  than  wood, 
must  have  made  it«— and  the  deponent  thinks  the  deceased  said  he  had 
done  it  with  the  poker."  I  should  say,  that  the  being  who  is  thus 
(H^oved  to  have  been  in  the  habit,  on  the  slightest  supposed  provocation, 
of  springing  on  this  delicate  female,  and  knocking  her  down,  &c,  with 
the  first  instrument  that  came  to  hand;  is  described  in  the  evidence,  ge* 
neralljfy  as  a  large,  powerful  man,  ^<  with  a  fist,"  says  one  of  the  wit* 
nesses,  ^  like  a  ploughman's." 

It  has  been  attempted,  in  the  argument j  to  refer  much  of  the  de- 
ceased's final  implacableness  towards  his  daughter  to  her  engagement  in 
Mr.  Dew's  family,  and  to  her  subsequent  connection  with  that  family, 
by  marriage.  And  the  nephews,  in  their  plea,  have  expressly  referred 
to  this  last,  as  the  proximate  cause  of  that  disposition  of  his  property, 
which  the  daughter  is  now  seeking  to  avoid.  But  in  this,  they  are  not 
outbome  by  m^  evidence.  That  implacableness  is  proved  to  have  ex- 
isted in  as  full  force,  long  before,  as  it  did  subsequent  to  that  connec- 
tion; so  as  to  negative,  altogether,  its  being  solely,  or  even  principally, 
referrable  to  this.  Witness  those  abortive  attempts  to  reconcile  the  fa- 
ther and  daughter,  prior  to  that  connection,  spoken  to  by  Mr.  Wilson 
and  Mr.  Bartlett — whose  evidence  on  this  head^  (or  that  of  one  of  them, 
for  both  witnesses  speak,  on  this  head,  to  the  same  general  effect),  both 
for  itself,  and  as  highly  illustrative  of  this  part  of  the  whole  case,  it  is 
now  necessary  to  refer  to,  even  at  some  length.  Of  the  evidence,  then, 
of  the  first  of  these,  that  of  Mr.  Wilson,  the  following  is  the  suh- 
atanee: 

He  says, — His  knowledge  of  the  deceased,  to  some  extent,  commenc* 
ed  in  1809,  or  1810,  by  his  attendance  at  St.  John's  chapel,  in  Bedford 
Row,  of  which  chapel  he,  the  deponent,  was  then  minister— the  de- 
ceased's first  visit  to  him  was  probably  in  1813,  or  1814 — its  professed 
object  beine  to  complain  to  him  of  the  condnct  of  his  man-servant,  for 
some  trivial  offence,  he  thinks,  that  of  not  having  blacked  his  shoes 
properly — but,  he  says,  that  the  deceased  had  hardly  sat  down,  before 
he  began  on  the  subject  of  his  daughter,  bursting  into  tears,  and  bewail- 
ing himself,  as  the  most  unhappy  of  parents;  and  describing  his  child  as 
the  most  abandoned  of  profligates.  His  description  of  her,  in  short, 
was  such,  the  deponent  says,  as  to  produce  an  impression  on  his  mind, 
that  she  was  a  ^^ common  prostitute.'^  He  says,  that  he  passed  over 
the  subject^  as  quietly  as  possible,  with  civil  expressions  of  a  hope  that 
she  might  see  .her' errors,  and  reform,  &c.;  being,  at  length,  induced  to 
suspect,  from  the  deceased's  whole  appearance  and  manner,  and  evident- 
ly exa^erated  statements,  that  the  daughter  might  possibly  not  be  that 
very  abandoned  character  which  he  described  her.  <^  His  general  ac- 
count of  his  treatment  of  his  daughter,  at  this  time,  was  alarming — his 
manner  vehement  and  ferocious."    After  this  interview,  the  witness 
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BvyBf  that  he  saw  the  deceased  only  occasionally,  till  sometime  in  the 
year  1816,  when  his  second  wife  died — he  was,  then,  in  consequence 
of  a  very  proper,  and  becoming,  note  from  Miss  Stott,  expressing  a  wish 
to  that  effect,  induced  to  attempt  to  avail  himself  of  the  opportunity  af- 
forded by  his  visits  to  the  fa^er,  about  that  time,  (of  which  she,  the 
daughter,  must  have  heard  from  some  other  quarter,)  to  attempt  a  recon- 
ciliation between  them.  On  seeing  Miss  Stott,  then  a  governess  at  Mi*. 
Dew^s,  in  consequence  of  that  note,  he  describes  himself  as  agreeably 
surprised  at  finding  her  a  person  so  totally  different  from  the '  one  he 
had  been  led  to  expect  her.  He  found  her,  '^a  superior  young  woman, 
virtuous,  modest,  and  amiable,  and  with  rather  more  of  the  reserve  and 
retiring  character  of  her  sex  in  her  than  usual'' — in  short,  even  in  his 
then  judgment,  (which  a  more  intimate  knowledge  of  her  seems  less  to 
have  shaken  than  confirmed,  ^  such  a  daughter  as  would  have  been  a 
delight,  comfort,  and  honour  to  any  parent''.  In  bespeaking  his  inter- 
ference, he  says,  she  did  not  appear  to  indulge  any  great  hope  of  suc- 
cess; but  to  think  it  her  duty  to  omit  no  opportunity  of  attempting  to 
conciliate  her  father,  whatever  might  be  the  probable  result  Now  to 
the  actual  result  of  this. 

In  consequence  of  this  interview  with  Miss  Stott — the  witness,  on 
the  evening  of  his  wife's  funeral,  requests  a  private  audience  with  the 
deceased;  and,  as  a  minister  of  the  gospel,  proposes  to  him  again  to  re- 
ceive, and  be  reconciled  to,  his  child.  He  adopts  the  proposal  with  the 
greatest  eagerness,  saying,  that  it  will  be  his  salvation^  and  so  on,  and 
the  witness  retires,  promising  to  renew  the  subject  at  an  early  opportu- 
nity. Soon  after,  he  again  sees  the  deceased,  on  the  same  subject,  at 
hia  own  house,  by  appointment  The  deceased  again  expresses  the  live- 
liest satisfaction  at  the  prospect  of  a  renewed  intercourse  with  his  daugh- 
ter— telling  the  witness  that  there  never  was  such  a  kind,  indulgent,  fa- 
ther, as  he  had  been;  and  referring,  in  proof  of  this,  [and,  apparently, 
says  the  witness,  without  the  slightest  notion  of  any  inconsistency,  in 
his  so  doing],  to  his  having  scourged  her  till  she  bled,  and  then  rubbed 
her  back  with  cantharides — having  plucked  out  her  hair  by  the  roots, 
and  other,  similar y  tokens  of  affection;  of  which  so  many  have  already 
appeared,  that  the  Court  spares  itself  the  pain  of  reciting  any  from  the 
testimony  of  this  witness.  The  mtness  endeavoured,  he  says,  to  con- 
vince him  of  this  inconsistency;  and  that  his  own  admissions  proved 
undue  severity,  and  cruelty,  towards  his  daughter;  but  his  efforts  were 
useless— he  immediately  exclaimed,  with  vehemence,  "  No,  sir,  I  never 
had;  I  have  not  now  a  single  unkind  thought  towards  her" — ^producing, 
at  the  same  time,  a  bundle  of  papers,  as  to  justify  himself  by  her  own  writ- 
ten confessions  of  all  sorts  of  crimes;  which  the  witness,  however,  refused 
to  look  at,  saying,  that  confessions  of  crimes,  under  such  circumstances, 
could  not  be  relied  on.  The  deceased,  however,  says  the  witness,  was 
in  no. state  to  be  influenced  by  such,  or,  indeed,  by  any  suggestions; 
and  the  witness  told  him,  that  he  was  plainly  under  a  delusion  on  the 
subject  He  was,  at  this  time,  he  says,  under  some  apprehension  of 
personal  violence  to  himself,  so  furious  was  the  deceased's  manner,  and 
his  look  so  ferocious.  ^^  His  feelings  towards  his  daughter,  when  speak- 
ing of  her  having  left  him,  and  refused  to  return,  was  apparently  that 
of  a  wild  beast,  disappointed  of  its  prey."  The  witness,  at  length,  find- 
ing reasoning  unavailing,  proposed,  in  a  tone  of  authority ,  an  entire 
amnesty  on  both  sides,  as   all  that  should,  or  could,  be  done  in  the 
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case^-^that  the  daughter,  on  her  part,  should  acknowledge  sorrow  for 
whatever  she  might  have  done  amiss;  and  the  father  tender  a  free,  and 
full  forgiveness  of  her,  on  his  part 

On  these  terms,  they  separate;  the  deceased  assenting,  apparently; 
and  the  daughter,  at  an  early  day  after,  accompanies  the  witness  to  her 
father's  house.  The  deceased,  says  the  witness,  <<  met  him,  the  wit- 
ness, as  usual;  but  at  the  sight  of  his  daughter,  his  countenance  under- 
went a  sudden  change — his  eye  lit  up  witili  an  expression  of  fury,  and 
malignity,  that  was  terrific."  The  witness,  thinking  the  moment /ire^tf- 
ingy  told  him,  at  once,  that  he  had  brought  his  daughter  to  him,  to  con- 
fess her  faults,  and  implore  his  forgiveness  and  blessing — which  she, 
herself,  at  the  same  moment,  seconded,  by  throwing  herself  at  his  feet, 
and  addressing  the  same  language  to  him  in  a  beautiful  manner,"  says 
the  witness;  ^^  for  nothing  could  exceed  the  propriety  of  her  whole  con- 
duct, and  demeanour."  The  witness  watched  the  deceased  at  this  mo- 
ment: "there  was  not,"  he  says,  "the  slightest  token  in  his  word,  or 
look,  of  what  had  so  passed  having  any  efitect  on  him — ^his  countenance 
retained  the  same  sternness,  severity  and  fierceness — he  was,  apparent- 
ly, quite  insensible  that  he  had  any  duty  to  perform."  The  witness, 
seeing  all  this,  and  fearing  that  the  deceased  would  have  struck  his 
daughter — as  a  last  resort,  requires  him,  authoritatively,  to  repeat  a 
Joftn  of  forgiveness  to  his  child;  which  he  does,  qfterihe  witness, 
<<  but  reluctantly,  and  with  pauses  between  each  word,  like  a  man  act- 
ing under  restraint;  and  only  considering  whether  he  dared  refuse.'^ 
This  is  the  whole:  the  deceased,  after  it  is  finished,  remains  just  as  be- 
fore; apparently  only  restrained  by  the  presence  of  the  witness  from 
falling  on  his  child — and  the  witness  thinks  it  necessary  to  remove, 
and  actually  removes,  her  from  his  presence,  under  that  impression,  as 
quick  as  possible. 

A  few  days  afterwards,  the  witness  makes  one  more  (a  final)  effort, 
on  behalf  of  Miss  Stott,  by  accompanying  her  to  her  father's  to  drink 
tea  with  him;  pursuant  to  a  previous  arrangement,  to  that  efiect,  ^^st{f- 
fered  only,"  he  says,  "by  the  deceased."  His  assistant  at  the  chapel, 
Mr.  Bartlett,  was  also  present  at  this  interview.  What  occurs  is  a  mere 
repetition  of  what  had  occurred,  at  the  former  interview:  the  same  du- 
tiful observance,  and  meek  attempts  at  conciliation,  on  the  child's  part — 
the  same  sullen  ferocity,  on  that  of  the  father— only  restrained,  says  the 
witness,  by  his  presence,  and  that  of  Mr.  Bartlett,  from  breaking  out  in 
words,  if  not  acts,  of  violence.  And  this  interview  concludes,  like  the 
other,  without  any  beneficial  efiect,  in  spite  of  their  united  efibrts,  being 
produced  on  the  deceased — ^the  witness  again  taking  Miss  Stott  away; 
as,  he  says,  •'<  he  would,  on  no  account,  have  risked  leaving  her  in  the 
power  of  the  deceased. " 

What  the  witness  does,  after  this  (apparently,  all  he  could  do)  is,  to 
remonstrate  with  the  deceased,  on  the  inconsistency  of  his  conduct  to 
his  daughter,  with  his  professions  and  promises.  The  deceased  answers, 
that  he  has  forgiven  her — ^what  can  he  do  more?  disclaiming,  at  the 
same  time,  all  unkind  feelings  towards  her;  insisting  'that  he  is  a  most 
affectionate  father,  &c.,  as  at  all  priqr  times.  To  all  that  the  witness 
further  urges,  on  this  head,  his  sole  reply  is,  "  Let  her  come  home  to 
me" — [and  this,  says  the  witness,  was  evidently  the  point  to  which  his 
mind  was  turned] — "I  insist  on  her  coming  home  to  me."  The  wit- 
ness tells  him,  that  she  was  prepared  to  do  so,  under  his,  the  witness's, 
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advice;  but  that  this  he  could  not  advise^  in  the  deceased's  ^A#n  frame  of 
mind,  as  not  thinking  that  his  daughter's  life  would  be  safe  in  his  hands. 
The  witness  can  get  no  more  out  of  him ;  and,  finding  it  a  fruitless  en- 
deavour to  bring  him  to  anything  like  reason  on  the  subject,  finally 
quits  him,  as  he  says,  in  despair.  He,  subsequently,  writes  him  a  letter, 
announcing  to  the  deceased  his  regret  at  being  under  the  necessity  of 
closing  the  negotiation;  a  draft  of  which  letter  he  annexes  to  his  depo- 
sition. 

Before  I  conclude  with  this  witness,  I  may  say,  that  he  had  one  other 
interview  with  the  deceased,  during  his  last  illness;  the  witness  calling 
upon  him,  in  the  hope  that  the  deceased  might  then  be  in  a  state  to  re- 
ceive more  favourable  impressions  than  formerly.  This  before  the  de- 
ceased was  declared  a  lunatic.  But  the  deceased,  on  seeing  the  witness, 
breaks  out  into  an  exclamation,  that  ^^the  devil  had  sent  him — ^that  the 
witness  is  the  greatest  enemy,  he,  the  deceased,  ever  had — that  he  it  is, 
vrho  has  fomented,  and  encouraged  his  daughter's  unnaturalness,  and  re- 
bellion, &c.,"  and  so  end  all  transactions  between  them,  pretty  much 
as  they  began.  It  is,  perhaps,  quite  unnecessary  to  add,  that  this  wit- 
ness speaks  of  the  deceased  as  a  madman,  (in  a  word,)  on  the  subject  of 
his  daughter,  throughout  his  whole  evidence.  He  concludes  it  by  ex- 
pressing his  firm  belief,  that  ^<the  deceased's  state  of  mind,  in  tiiis  par- 
ticular, was  clearly  and  essentially  different  from  that  of  a  merely  wicked 
man,  or  of  one  under  the  influence  of  a  prejudice,  however  strong,  on 
the  subject  of  his  child.  He  regards  it,"  he  says,  <<as  a  complete  delusion^ 
which  he  had  no  power  of  resisting — and  which  was  liable  to,  and  did, 
go  frightful  lengths,  in  the  absence  of  temporary,  external,  restraints." 

I  abstain  from  reciting  the  nearly  similar  evidence  of  Mr.  Bartlett,  as 
to  many  of  the  above  particulars,  having  gone  so  much  at  length  into 
that  of  Mr.  Wilson.  But  I  am  bound  to  say,  that  I  see  nothing  in  Mr. 
Bartlett's  evidence,  to  discredit  him  as  a  witness.  I  am  even  bound  to  say, 
that  I  see  nothing  in  his  conduct,  as  with  relation  to  this  whole  cause, 
looking  at  all  the  evidence,  but  what  I  consider  to  be  eminently  pious, 
*and  worthy,  and  humane.  It  is  true,  that  he  may  be  a  biassed  witness, 
in  favour  of  the  daughter,  as  strongly  intimated  by  the  nephew's  coun- 
sel, in  their  argument — it  was  natural,  I  was  going  to  say,  creditable  to 
him, .  that,  to  a  certain  extent,  he  should  be  a  biassed  witness.  The 
Court  itself  has  been  compelled  to  exercise  great  vigibince,  to  guard  its 
own  feelings  from  that  bias  in  her  favour,  which  the  case  set  up  by  the 
daughter,  by  its  very  nature,  was  eminendy  calculated  to  produce.  And 
the  necessity  of  protecting  itself  from  the  suspicion  of  having  been  so 
biased,  in  framing  its  Judgment,  has  been  one  motive  with  the  Court  for 
going,  at  the  length  which  it  has  gone,  into  the  evidence  in  this  cause. 
Admitting  him,  however,  a  biassed  witness,  to  some  extent,  in  favour  of 
the  daughter,  what  obligation,  in  respect  of  his  testimony,  does  Mi^  im- 
pose on  the  Court?  Why,  the  obligation  of  looking  narrowly  into,  and 
placing  little  dependence  upon,  his  expressed  opinions  as  a  witness — 
out,  surely,  not  that,  (which  the  counsel  for  the  nephews  would  repre- 
sent it,)  of  discrediting  his  testimony  to .^/^ — of  deeming  his  evidence, 
as  to  factSy  not  to  be  relied  on.  In  justice  to  Mr.  Bartlett,  I  have  said 
thus  much  of  his  evidence;  though,  for  the  sake  of  brevity,  and  to  avoid 
repetition,  I  forbear  more  than  a  general  allusion  to  his  evidence  on  this 
^  head. 

In  reference  to  what  was  said  by  Mr.  Wilson,  of  the  deceased  insist- 
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ing  that  Ws  daughter  should  *<  come  home,"  &c.,  and  to  its  being,  "the 
point  to  which  he  evidently  laboured,*'  I  have  to  observe,  that  this  sort 
of  stipulation,  on  the  part  of  the  deceased,  plainly  impossible  to  be  com- 
plied with  on  the  part  of  Miss  Stott,  or  permitted  on  that  of  her  friends 
and  advisers,  appears,  by  the  evidence  of  several  of  the  witnesses,  to 
have  formed  an  insuperable  obstacle  to  her  return,  after  she  had  once 
quitted  her  father's,  under  the  mediation  of  Sir  Thomas  and  Lady  Bar- 
nard; and,  subsequently,  when,  after  completing  her  education  with 
Miss  Brent,  and  Miss  Atkinson,  she  had  herself  become  a  governess  in 
the  families,  successively,  of  Mrs.  Abbott  and  Mr.  Dew.  She  was  to 
return,  if  at  all,  for  so  the  deceased  required  it,  <^  as  a  prodigal,  and  con- 
fess her  sins — she  was  to  throw  herself,  entirely,  upon  him,  and  submit 
her  every  thought,  word,  and  action,  to  his  direction — she  was  to  see  no 
one,  write  to  no  one,  but  by  his  express  permission.''  This,  according 
to  Mr.  Bartlett.  So  in  the  evidence  of  Miss  Brent — "  She  was  to  come 
to  him  herself,  and  alone,  crawling  upon  her  knees,  like  a  wretch  as 
she  was."  So  again,  as  expressed  by  the  deceased,  to  the  elder  Mr. 
Dew,  when  urging  him  to  receive  her;  "  why  was  not  she  at  his  threshold, 
on  her  bended  knees,  confessing  her  crimes,  her  matchless  crimes?" 
And  so,  lastly,  in  1817,  after  the  daughter's  return  from  Switzerland, 
her  renewed  eflTorts  to  obtain  his  pity  and  forgiveness  are  met  with  as- 
surances, on  his  part,  that  "  the  only  plan  which  can  gain  her  access  to 
his  heart,  and  feelings,  is  to  throw  herself  into  his  arms,  determined,  like 
the  prodigal,  and  using  his  language,  to  be  governed  by  him  entirely,^' 
&c.(a{)  Now,  how  impossible  it  was,  in  the  deceased's  then  frame  of 
mind,  that  Miss  Stott  should  comply  with  stipulations  of  this  sort;  and 
how  impossible  it  was,  tliat  her  friends  should  have  suffered  this,  if  she 
herself  could  have  complied,  it  would  be  quite  useless  to  insist  All 
this,  however,  was  long  anterior  to  her  connection,  by  marriage,  with 
Mr.  Dew's  family;  so  that  to  ascribe  to  this,  or  to  her  connection  with 
Mr.  Dew's  family  at  all,  the  deceased's  final  implacableness  towards  his 
daughter,  is  an  argument  that  has  no  foundation  in  the  evidence.  As 
Uttle  foundation,  in  my  judgment,  is  there  for  the  suggestion,  that  the 
deceased  was  solely,  or  even  principally,  instigated  by  tfie  marriage  of 
his  daughter  with  the  younger  Mr.  Dew,  virtually,  to  disinherit  her, 
and  her  future  offspring,  who  could,  by  no  possibility,  have  been  guilty 
of  any  offence  to  him,  as  he  has  done  by  this  will.  A  series  of  scripts 
are  before  the  Court,  not  dissimilar,  in  point  of  general  effect;  of  which, 
some,  I  think,  bear  date  anterior  to  Miss  Stott's  introduction  to  the  fa- 
mily of  Mr.  Dew,  in  any  capacity.  True  it  is,  that,  after  Miss  Stott  be- 
came governess  in  the  family  of  Mr.  Dew,  and,  more  especially,  after 
she  became  a  member  of  that  family,  by  her  marriage  with  Mr.  George 
Dew,  the  deceased  himself  was  in  the  habit  of  representing  her  leaving 
his  house,  and  marrying  against  his  consent,  &c.,  to  Mrs.  Desormeaux, 
and  others,  as  his  motive  for  abandoning  her,  and  bequeathing  her  only 
a  small  part  of  his  fortune.  But  is  this  representation  at  all  consistent 
with  the  whole  case,  as  it  stands  in  the  evidence — or,  is  that  such  as  to 
lay  the  slightest  foundation  for  an  inference,  that,  either  by  staying  at 
home  with  him,  or  by  marrying  into  any  other  family,  or  by  remaining 
single,  the  daughter  would  at  all  have  bettered  her  prospect,  either  of 

(a)  Letter  from  the  deceased  to  his  daughter,— Exhibit  19,  annexed  to  the 
allegation  of  Thomas  and  Valentine  Clark. 
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recovering^  (if  ever  she  had  themy)  the  affections  of  the  father,  or  of  in- 
heriting his  property.  In  my  judgment,  the  probable  result,  in  either 
case,  would  have  been  just  what  the  actual  result  is:  and  the  suggestion 
to  the  contrary,  raised  in  the  plea,  and  laboured  in  the  argument,  has,  I 
think,  no  foundation  whatever,  in  the  evidence.  Founding  it  in  the  de* 
ceased's  representations  on  the  subject,  is  begging  the  question  again — 
the  daughter's  very  case  being  that,  in  every  thing  relating  to  A^,  the 
deceased  was  insane,  and  acting,  throughout,  under  a  gross  delusion. 
So,  again,  when  the  deceased's  suggestions  to  that  effect,  are  made  the 
foundation  of  a  charge,  also  much  laboured  in  the  argument,  against  the 
elder  Mr.  Dew — as,  that  Ae  well  knew  the  deceased  to  be  a  man  of  large 
property;  and  that  marrying  his  son  to  Miss  Stott,  was  only,  forsooth, 
a  politic  scheme,  on  his  part,  to  secure  the  reversion  of  this,  somehow 
or  other,  (for  haw  does  not  very  distinctly  appear,)  to  his  own  family-— 
all  this  too,  is  equally  beside  the  mark.  The  deceased  did  suspect  Uiis, 
and  a  great  deal  more — he  was  full  of  jealousies,  and  suspicions,  of  his 
daughter,  as  persons  tainted  with  insanity,  not  unfrequently  are  of  those 
about,  and  connected  with,  them:  his  daughter,  according  to  him,  was 
constantly,  from  her  infancy,  <^  plotting  with  his  enemies;"  <<  compro- 
mising his  character;"  ^^  depriving  him  of  his  friends;"  <<  robbing  him 
of  his  patients;"  '<  conspiring  even  to  swear  away  his  life;"  and,  I  know 
not  what  But  founding  any  argument  in  proof  of  his  sanity,  on  what^ 
the  deceased's  notions  might  have  been  on  such  subjects— the  daughter's 
case  being,  that  the  deceased  was  insane  on  such  subjects;  and  she  her- 
self exhibiting  those  very  notions,  as  proofs,  among  others,  of  such  his 
insanity«-is  really  arguing  in  a  circle:  the  only  conclusion  it  suggests, 
being  that  at  which  persons  usually  arrive,  who  so  argue;  that  is,  in 
effect,  no  conclusion  at  all.  Upon  what  other  foundation,  however,  than 
the  deceased's  mere  suspicions,  the  charge  in  question  against  Mr.  Dew, 
(a  charge,  after  all,  pretty  immaterial  to  the  real  question  at  issue,  in  this 
cause,)  rests,  I  am  at  a  loss  to  discover.  His  real  inducement  to  sanction 
that  marriage,  according  to  the  evidence,  I  must  take  to  have  been,  a 
wish  to  promote  his  son's  happiness,  by  uniting  him  with  the  object  of 
his  affections,  a  female  of  unquestionable  character,  as  he  expresses  it; 
known  and  approved  to.  him  as  such,  by  her  whole  conduct,  during  a 
previous  residence  of  several  years  in  his  family.  He  must  have  known, 
knowing  what  he  did  of  the  deceased,  that  his  daughter's  prospect  of  in- 
heriting, by  his  will,  any  considerable  portion  of  his  property,  was  ex- 
tremely problematical, — and  of  any  notion,  on  his  part,  at  that  titnef 
of  a  suit,  in  the  nature  of  the  present,  to  avoid  any  will  of  the  deceased, 
made  not  in  favour  of  his  daughter,  it  would  be  quite  idle  to  suspect 
him.  It  is  wholly  nesatived,  too,  by  what  appears  in  the  evidence,  of 
his  conduct  upooy  and  immediately  subsequent  to,  the  death  of  the  de- 
ceased. I  have  only  to  add,  that. this  marriage  of  Miss  Stott  with  Mr. 
George  Dew,  seems  to  have  been  sanctioned  and  approved  of  by  all  the 
husband's  family.  I  do  this,  as  something  to  the  contrary  is  suggested 
by  the  nephews,  in  their  interrogatories — as  if  the  mother,  Mrs.  Dew, 
had  grounds  of  dislike  to  her  future  daughter-in-law;  and  was  averse  to 
the  connection.  But  what  turns  out  to  have  been  the  fact,  in  this  re- 
spect? It  seems  that  Mr.  Dew  had  two  sons,  each  of  whom  was  a 
wooer  of  Miss  Stott,  and  that,  as  one  only  of  the  two  could,  in  the  na- 
ture of  things,  be  the  successful  wooer,  the  other  (to  his  own  future  re- 
gret) was  betrayed^  (by  envy,  and  malice,  I  am  sorry  to  say,)  into  ipis- 
VoL.  11.  60 
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representations  of  Miss  Stott,  by  which,  to  a  certain  extent,  for  a  tim^ 
at  least,  the  mother,  Mrs.  Dew,  no  doubt,  was  prejudiced.  But  the 
whole  effect  of  that  prejudice  soon  subsided — it  was  at  Mrs.  Dew's  spe- 
cial request  and  invitation,  that  Miss  Stott,  after  a  short  absence,  occa- 
sioned by  those  misrepresentations,  returned  to  Mr.  Dew's;  and  she  was 
married  from  that  house,  in  the  presence  of  Mrs.  Dew  herself,  and  of 
the  principal  members  of  Mr.  Dew's  family,  both  male  and  female. 

The  Court  has  now  gone  through  the  whole  of  this  part  of  the  case— 
with  the  exception,  however,  of  what  still  remains  to  be  said,  as  to  cer- 
tain exhibits  in  the  case,  connected,  immediately^  with  this  part  of  it 

It  is  expressly  pleaded,  by  the  nephews,  in  support  of  their  charge 
of  such  misconduct,  on  the  daughter's  part,  as  is  to  account,  rationally^ 
for  whatever  severity  she  might  have  been  treated  with  by  the  father, 
that  she,  the  daughter,  "frequently  made  to  her  father,  voluntary 
promises,  as  well  written  as  verbal,  that  she  would  attend  to  the  rules, 
which  her  father  laid  down — would  exert  herself  to  correct  her  vile 
disposition,  and  bend  her  stubborn  will — would  strive,  night  and  day, 
to  regain  his  lost  affections,  and  to  feel,  in  return,  that  affection  for  him 
which  she  never  had  felt."  And  in  proof,  were  exhibited  five  several 
letters,  from  his  daughter  to  the  deceased,  containing  such  admissions  of 
misconduct;  and  accompanied  with  promises,  (pleaded  never  to  have 
been  kept,)  of  such  reformation  and  amendment 

In  reply  to  this,  it  was  admitted,  and  pleaded  by  the  daughter,  that 
she  did  make  the  confessions,  and  promises  alluded  to,  but,  that  such 
confessions  were  not  voluntary — that  they  were  extorted  from  her,  by 
previous  harsh  treatment,  and  its  threatened  repetition;  and  were  writ- 
ten by  her,  when  in  a  state  of  great  mental  anguish,  and  anxiety,  under 
either  the  deceased's  own  immediate  dictation  or  that  of  persons  to  whom 
he  had  previously  misrepresented  her  conduct  and  character.  For  the 
promises — she  pleads,  that  it  was  her  constant  endeavour  to  fulfil  these 
— ^but  that  all  her  efforts  to  please  him  were  rendered  unavailing,  by  that 
fatal  delusion,  under  which,  quoad  hanc,  she  charges  the  deceased,  at 
aU  times,  to  have  laboured.  Which,  then,  of  these,  is  the  true  state  of 
the  case;  and  which  representation  is  the  Court  bound  to  adopt,  upon 
the  evidence?  * 

Now,  I  must  say,  that  the  mode  in  which  it  appears,  by  the  evidence, 
that  the  deceased  was  in  the  habit  of  procuring,  or  rather  extorting, 
confessions  and  admissions  of  this  sort,  from  his  daughter,  leaves  no 
doubt  whatever,  in  my  mind,  on  this  part  of  the  case.  Almost  from 
her  infancy,  was  this  unhappy  child  to  account,  to  her  scarcely  less  un- 
fortunate father,  not  only  for  all  her  actions,  but  for  all  her  thoughts — 
she  was  to  communicate  to  him  from  time  to  time,  the  most  secret, 
transitory,  thought  that  arose  in  her  -mind,  &c. — and^some  supposed 
prevarications,  on  her  part,  in  this  latter  particular,  were  the  pretexts, 
it  seems,  on  several  occasions,  for  the  horrid  barbarities,  proved  to  have 
been  actually  inflicted  upon  her,  by  the  father,  in  certain  specific  in- 
stances. And,  indeed,  I  may  almost  say,  that,  according  to  the  testi- 
mony of  nearly  all  the  witnesses,  (twenty  in  number,)  examined  on  the 
part  of  Mrs.  Dew,  this  "  withholding  of  her  thoughts  from  him,  or 
prevaricating  in  her  account  of  them,"  as  he  insisted,  were  the  only 
specific  proofs  of  rebellion,  un naturalness,  depravity,  &c.  &c.,  which  the 
deceased,  when  put  to  it,  was  ever  able  to  object  to  her.  But  to  the 
mode  in  which  confessions  and  admissions,  of  the  sort  in  question,  were 
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actually  procured  by  the  deceased.  It  will  be  sufficient  to  refer  to  the 
evidence  of  one,  or  two,  witnesses,  on  this  head;  as  their  testimony  is^ 
in  substance  and  effect,  precisely  that  of  all  the  witnesses  to  this  part  of 
the  case* 

**The  deceased,'*  says  the  witness,  Martha  Wright,  "did  require  from 
his  daughter,  a  regular  account  of  her  thoughts — she  was  to  write  out, 
for  him,  a  confession  of  every  thing  that  she  did  amiss,  and  also  an  ac- 
count of  all  that  passed  in  her  mind.  He  told  the  witness,  that  he  did  all 
this,  in  order  to  shew  his  daughter  the  depravity  of  her  heart — and  she 
has  frequently  heard  him  saying,  <  you  know  what  a  depraved  bad  girl 
you  are' — to  which  Miss  Stott  would  answer,  *  yes,  papa' — a  good  deal 
of  that  kind  passed — he  called  her  a  depraved  wretch,  &c. ;  but  Miss 
Stott  never  made  any  other  reply  than  *yes,  papa. '  "  The  witness  says, 
indeed,  that  she  cannot  depose  of  his  having  <' compelled  her  to  write  a 
confession  of  any  crimes  or  sins,  of  which,  in  his  delusion,  he  imagined 
her  to  be  guilty"— of  "every  thing  she  did  amiss,"  as  also  of  **all 
that  passed  in  her  mind,"  we  have  seen  that  he  did  require  his  daughter 
to  write  confessions,  according  to  the  testimony  of  this  witness. 

The  witness,  Nicholson,  says,  that  "  when  the  deceased  went  out^ 
which  he  always  did,  in  the  after  part  of  the  day,  Miss  Stott  was  shut 
up  in  his  study,  to  write  an  account  of  her  thoughts;  the  witness  saw 
many  papers  which  she  wrote  on  such  occasions.  No  sooner  did  the 
deceased  return,  than  his  daughter  was  to  appear  before  him,  with  this 
written  account;  and  the  witness  dreaded  his  return  for  his  daughter's 
sake.  As  sure  as  he  returned,  the  storm  began«-he  stamped  on  the 
floor,  fit  to  break  it  through — thumped  on  the  table,  with  his  fist,  &c.y 
so  as  to  make  her,  the  witness,  shake.  No  one  can,  from  mere  descrip- 
tion, have  an  idea  of  his  violence  on  such  occasions.  The  witness  never 
was  present  when  the  deceased  actually  chastised,  or  struck  his  daughter; 
but  she,  many  timeSf  sav^  severe  marks  of  violence  on  her  person^ 
which  came,  she  has  no  doubt,  and  could  only  come,  from  blows  in- 
flicted on  her  by  the  deceased."  I  should  say,  that  although  this  wit- 
ness lived  eleven  months  in  the  deceased's  service.  Miss  Stott  was  at 
home  only  about  three  months  of  that  time.  She  then  quitted  him,  asy 
already,  more  tban  once,  said,  under  the  sanction  of  Sir  Thomas  Bar-  \ 
nard.  She  describes  him  as,  on  that  occasion,  like  a  man  raving  wild 
—but,  whether  this  were  owing  to  displeasure  with  his  daughter,  for 
leaving  him;  or  whether  to  regret,  on  his  own  score,  "^br  the  loss  of 
his  victim j^*  she,  the  witness,  declines  saying.  The  evidence  of  Mrs. 
Duplay,  and  of  some  others,  is  precisely  corroborative  of  this  of  Wright 
and  Nicholson.  But  there  are  other  witnesses,  again,  whose  €¥idence 
is  still  more  material  on  this  head,  as  coming,  more  directly,  to  written 
confessions,  made  in  the  (personal)  absence,  altogether,  of  the  father-— 
of  the  nature  of  which  are  the  exhibits  in  question,  annexed  to  the  alle- 
gation of  the  residuary  legatees. 

It  will  be  recollected,  that,  on  Miss  Stott's  first  escape  from  her 
father's,  under  the  present  terror  of  a  severe  threatened  punishment,  ibr 
not  doing  what,  it  should  seem,  she  was  unequal  to  perform,  she  took 
refuge  with  a  then  patient  .of  her  father's,  who  had  a  daughter,  about 
the  same  age  with  herself,  Mrs.  Otdey.  She  remained  at  Mrs.  Ottley's, 
on  that  occasion,  about  three  months.  "  During  that  period,"  says  Mrs. 
Ottley,  "  the  deceased  required  her  to  write  letters  to  him — she  was 
particularly  to  give  him  an  account  of  all  her  thoughts,  &c— he  wrote 
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also  a  great  variety  of  questions,  for  her  to  answer — ^the  purport  of 
these  was,  <  don't  you  do,  so  and  so;  or,  don't  you  think,  so  and  so?' 
— so  as  to  lead  to  just  such  answers  as  he  pleased ;  proposing  the  question 
and,  at  the  same  time,  suggesting  the  reply — and  his  daughter  dared  do 
no  other  than  obey," 

Miss  Stott  was,  at  this  time,  probably,  twelve  or  thirteen.  Now  to 
the  evidence  of  a  witness  who  carries  down  this  system  (for  so  I  am 
warranted  in  calling  it)  to  a  time  when  Miss  Stott  had  finally  left  her 
father.  The  witness  I  refer  to,  is  Miss  Atkinson,  who  was  a  teacher  at 
Miss  Brent's  school,  at  Westminster;  where  Miss  Stott,  after  quitting 
her  father,  had  been  placed,  by  Sir  Thomas  Barnard. 

She  says,  <<that  while  Miss  Stott  was  at. Miss  Brent's,  she  kept  a 
journal,  and  wrote  letters  to  her  father,  the  contents  of  which  were  the 
subject  of  a  good  deal  of  conversation  between  her,  and  the  witness. 
The  witness  saw  several  of  them.  She  cannot  depose  that  what  Miss 
Stott  then  wrote,  was  written  by  command  oi  her  father,  but  she  verily 
believes  it;  as  no  young  woman  could  otherwise  have  so  written.  Her 
answers  were  shaped  so  as  to  please  her  father — always  in  a  humiliating 
strain;  confessing  her  sinfulness,  and  so  on.  The  witness  has  also  seen 
letters  from  him  to  her,  in  which  she  was  required  to  confess  to  him  her 
thoughts^  words,  and  actions — ^particularly  he  required  confessions  from 
her,  that  she  was  vile,  wicked,  wretched,  abandoned,  and  the  like.'' 
Miss  Stott,  at  that  time,  was  one  or  two-and-twenty. 

But  to  obviate  any  possible  doubt,  if  any  possible  doubt  can  exist,  on 
this  part  of  the  case,  it  is  only  necessary  that  the  Court  should  refer, 
finally,  to  the  evidence  of  Mr.  Goff.  This  witness's  long  intimacy  with 
the  deceased,  and  that  his  daughter  was  resident  in  the  witness's  family, 
at  the  age  of  about  fourteen  or  fifteen,  for  nearly  two  years,  between 
1803  and  1805,  has  already  been  stated. 

This  witness  deposes,  on  the  tenth  article  of  Mrs.  Dew's  responsive 
allegation,  that  <<  he  knows  less,  himself,  than  he  has  heard  from  others, 
of  Miss  Stott  having  written  to  her  father  in  the  language  articulate" — 

it.  e.  that  she  was  a  vile  wretch,  &c.  &c.]  "When  about  to  write  to  her 
ather"  [this  witness,  I  should  say,  had,  fornierly,  deposed,  that  although 
the  deceased,  on  placing  his  daughter  with  him,  had  promised  not  to 
interfere  with  her,  in  atny  way,  yet  th&t  she  was  scarcely  with  him,  when 
he  began  to  harass  him,  the  witness,  and,  I  presume,  also  his  daughter, 
with  letters,  and  interrogatories,  &c. — but  to  return — when  about  to 
write  to  her  father]  ^^  she.  Miss  Stott,  repeatedly  asked  the  witness  what 
she  should  say,  and  was  willing  to  write  any  thing  to  conciliate  him;  but 
the  witness  never  actually  interfered,  or  advised  her,  in  that  respect 
Exerting  heriself  to  <  correct  her  vile  disposition,'-— <  doing  her  duty  to 
her  father' — *  bending  her  stubborn  wilr — <  striving,  most  assiduously, 
night  and  day,  to  regain  his  lost  affections' — (though,"  says  the  witness, 
<^  Uiis  she  truly  did,]  are  expressions,  which  were  constantly  in  the  d&- 
•ceased's  moutii;  and  could  only  have  been  adopted  by  his  daughter,  to 
please  him;  as  every  one^  who  had  any  intercourse  with  him  about  his 
daughter^  must  know.  From  the  closest  observation  of  her  conduct, 
and  all  the  witness  ever  knew  of  her — from  bis  knowledge  of  the  de- 
ceased's treatment  of  her,  and  of  her  suffering  and  terror,  under  it;  suchy 
that  the  witness  is  astonished  that  she  did  not  Jail  a  victim  to  it,  in 
one  way  or  other — the  witness  is  sure,  that  nothing  she  wrote  in  the 
way  of  confession,  or  in  terms  of  acknowledgment  of  vileness,  stubborn- 
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nesB,  or  the  like,  otlght  to  be  taken  to  her  prejudice:  or,  as  being  any 
thing  more  than  expressions,  dictated  by  the  deceased,  or  used  by  her,  as 
borrowed  from  him,  in  the  hope  of  softening,  and  appeasing  him;  though 
all  her  eflTorts  to  this,  (and  she  did  all,"  says  the  witness,  <nhat  At/man 
nature  could  do,)  were  rendered  ynavailing  by  that  in  the  deceased's 
mind  which  poisoned  every  thing,  and  found,  even  in  compliances  with 
what  he  expressly  required  to  be  done,  only  fresh  grounds  of  hate  and  ani- 
mosity. "  The  witness  cannot  swear,  he  says,  that  the  deceased  required 
her  to  write  in  that  ^^ particular  strain,  or  to  use  those  particular  ex- 
pressions; but  he  certainly  did,  in  his  letters,  so  express  A? w^e(/)  though 
artfully^  and  ambiguously,  as  to  lead  to  answers  in  that  strain — he  used 
to  write,  that  if  she  had  a  just  sense  of  her  vileness,  she  would  do  so  and 
so,  or  promise  so  and  so,*'  &c. — ^speaking  precisely,  in  short,  as  the  wit- 
nesses, Ottley,  and  Miss  Atkinson,  had  spoken  on  this  head. 

One  more  instance,  connected  with  the  present  immediate  subject  of 
inquiry,  out  of  the  evidence  of  this  witness,  and  I  have  done. 

The  nephews  expressly  pleaded,  in  the  twelfth  article  of  their  allega- 
tion, that,  during  the  residence  of  Miss  Stott  in  the  family  of  Mr.  Goff, 
•he  Miss  Stott,  succeeded  (as  she  had  also  succeeded  in  tiie  instance  of 
other  of  his  friends)  in  creating,  by  her  artful  misrepresentations,  a  great, 
and  unfounded,  prejudice,  in  the  mind  of  Mr.  Goff,  against  the  deceased; 
which,  at  length,  occasioned  a  total  destruction  of  their  long  established 
friendship — and  this,  by  inducing  Mr.  Goff  (as  she  had  also  induced 
others)  to  believe,  that  the  deceased  really  treated  her  with  unmerited 
harshness,  and  severity — in  order  to  which,  she  both  wilfully  misrepre- 
sented the  conduct  of  the  deceased  to  her;  and  artfully  palliated,  or  alto- 
gether concealed,  her  own  delinquencies.  They  also  expressly  pleaded, 
that,  she.  Miss  Stott,  some  time  after  leaving  Mr.  Goff's,  confessed  her 
falsehood,  and  duplicity,  in  these  particulars;  and  voluntarily  wrote, 
and  sent  him,  a  letter,  in  which  she  entreated  his  forgiveness  for  such 
her  misconduct,  while  resident  in  his  family.  And  the  letter  itself,  so 
pleaded  to  have  been  written,  is  exhibited,  in  supply  of  proof,  in  the 
usual  form;  The  counter  plea  to  all  this,  on  the  part  of  Mrs.  Dew,  is, 
first,  a  denial  of  the  facts  so  pleaded:  and,  secondly,  an  averment,  that 
the  letter  in  question,  which  she  admits  to  be  her's,  was  written  by  her 
under  intimidation,  and  not  voluntarily;  and  by  the  express  order,  and 
directions,  which  she  did  not  dare  disobey,  of  the  deceased  himself. 

Now,  upon  this  twelfth  article  of  their  allegation,  the  single  witness 
produced  by  the  nephews,  is  Mrs.  Desormeaux — and  it  is  but  due  to  the 
nephews,  that  her  evidence  upon  it  should  be  stated;  before  I  proceed 
to  what  is  deposed  by  Mr.  Goff,  himself,  on  the  daughter's  counterplead 

She  says,  then,  on  this  twelfth  article  of  the  allegation,  that  all  she 
knows  of  4he  circumstances  therein  pleaded  is,  that  the  deceased,  in  a  let- 
ter to  her,  written  (as  it  should  seem)  about  that  time,  mentioned  his 
having  placed  his  daughter  at  Mr.  Goff's  at  Edmonton — and  she  then 
proceeds,  in  the  following  words: — she  says, — "  she  heard,  both  from 
the  deceased  himself  some  years  afterioardsy  and  also  from  Mb. 
GoPF,  that  such  misrepresentations  had  been  made,  by  Miss  Stott,  of  her 
father's  conduct  towards  her;  and  her  own  misconduct  had  been  so  art- 
fully palliated,  that  the  said  Mr.  Goff  believed j  that  her  father  was  treat- 
ing her  with  unmerited  harshness,  and  severity;  and  it  ended,  finally,  in 
a  termination  of  the  friendship  between  Mr.  Goff,  and  the  deceased. "  It 
need  scarcely,  perhaps,  be  said,  that  the  whole  stringency  of  this  piece 
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of  evidence,  consists  in  the  words,  on  which  the  Court  has  dwelt,  [and 
ALSO  FROM  Mr.  Goff:]  for  what  the  deceased  himself  told  this,  or  any 
witness,  on  this,  or  any  such  subject,  has,  for  a  reason  that  has  been 
given  over  and  over,  nothing  whatever  to  do  with  the  question. 

Now,  then,  to  the  evidence  of  Mr.  Goff  himself,  on  the  counter  plea 
— which,  viewing  it  in  coimexion  with  his  whole  deposition,  so  com- 
pletely, of  itself,  in  my  judgment,  disposes  of  the  question  [and  this,  in 
spite  of  what  Mrs.  Desormeaux,  whether  from  forgetfulness,  or  miscon- 
ception, or  what  else,  I  do  not  stop  to  inquire,  represents  herself  2^  hxv- 
ing,  sometime  or  other,  heard  from  Mr.  Goff]  that  the  Court  may 
sately  venture  to  leave  it  without  any  comment,  which  could  only  weak- 
en its  effect — and  may  conclude,  or  nearly  so,  with  a  bare  statement  of 
this,  'its  inquiry  into  this  part  of  the  case.  The  evidence  is  as  follows: — 

**He  can,''  the  witness  says,  "  and  Aoes  positively y  depose,  that  Miss 
Stott  never  did,  either  by  representations  of  the  deceased's  conduct  to* 
wards  her,  or  by  palliation,  or  concealment  of  her  own  misconduct,  or 
by  any  other  means,  induce  the  witness,  or,  to  his  knowledge  or  belief, 
any  other  friend  of  the  deceased,  to  believe,  that  she  w£&  treated  by  the 
deceased  with  unmerited  harshness,  or  severity.     She  did  not,  during 
her  residence  in  his  family,  attempt  to  create  in  his  mind,  or  that  of  his 
late  wife,  any  unfounded  prejudice  against  the  deceased;  on  the  contrary, 
she  concealed  much  of  what  the  witness  knew,  from  the  deceased  him- 
self, of  his  treatment  of  her;  and  made,  on  all  occasions,  favourable  sug- 
gestions for  him:  she  wasy  to  the  witness's  knowledge^  treated  with  un- 
merited  harshness  and  severity.     She  merited  the  reverse  of  what  she 
experienced — and  his  behaviour  towards,  and  punishment  of  her,  as  seen 
by,  and  described  to  the  witness  by  the  deceased  himself,  were  such,  as 
no  misconduct,  even,  on  her  part,  could  have  justified.  The  witness  has 
no  reason  to  believe,  or  suspect^  that  Miss  Stott  ever  attempted  to  im- 
pose on  him,  or  any  one,  on  the  subject  in  question;  or  that  she  ever  said 
any  thing  upon  the  subject,  that  was  not  strictly  true,  except  when  pal- 
liating some  qf  her  father* s  enormities.    The  deceased,  indeed,  often 
attempted  to  persuade  the  witness  that  she,  the  daughter,  imposed  upon 
the  witness — that  in  her  promises  to  comply  with  his,  the  deceased's 
wishes,  and  to  follow  the  witness's  advice,  she  only  deceived  the  wit- 
ness— that  it  was  finesse,  insincerity,  and  hypocrisy,  and  artfulness — an 
artfulness  exceeding  all  belief,  on  her  part;  but  he,  the  witness,  knewS)a!e, 
contrary  of  all  this.  He  did  receive,"  he  says,  "  a  letter  from  her,  to  the 
effect  of  that  articulate — he  never  had  a  doubt  that  such  letter  was  not 
her  own — the  witness  full  well  knew,  that  it  could  not  be  her^s;  the  con- 
fessions and  declarations  contained  in  that  letter  are  wholly  unfounded, 
and  untrue.     The  witness- had  jTreviow^/y  determined,  not  to  be,  again, 
on  any  terms  of  intimacy  with  the  deceased,  and  was  resolved  to  show 
him  this;  not,  however,  by  reason  of  any  thing  his  daughter  had  ever 
said,  but  by  reason,  exclusively,  of  his,  the  deceased's,  own  conduct" 
This,  in  chief-^in  answer  to  an  interrogatory,  addressed  to  him,  on  the 
part  of  the  nephews,  on  the  same  subject,  he  says — **  The  producent," 
Miss  Stott,  that  is,   **  was  the  innocent  occasion  of  his,  the  witness's, 
friendship  for  the  deceased  being  finally  broken  off;  this,  however,  was 
not  in  consequence  of  any  representations  made  by  her,  but  because  flie 
witness  was  tired  out.  She  didy  after  she  ceased  to  reside  in  his  family^ 
confess,  first  by  letter,  and  afterwards  by  word  of  mouth,  that  not  only 
many,  but  all,  the  representations  that  she  had  previously  made  to  the 
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witness,  of  her  father's  conduct  towards  her,  were  totally  false — she  did 
express  contrition  for  having  made  such  representations — she  did  earnest- 
ly solicit  the  witness  to  renew  that  intimacy  with  the  deceased,  which 
ahfe,  herself,  she  said,  had  been  the  occasion  of  destroying — she  did 
write,  and  say,  all  this,  as  interrogate — but  the  witness  knew  that  not 
one  word  of  this  was  her  own — ^that  the  whole  of  it  was  put  in  her 
mouthy  and  extorted  from  her,  by  her  father. '' 

The  Court  abstains  from  making  any  comment  upon  this  evidence  of 
Mr.  Goff,  for  a  reason  already  suggested.  But,  previous  to  finally  dis- 
missing this  part  of  the  case,  some  observations  may  still  be  proper,  on 
such  of  the  exhibits,  annexed  to  the  allegation  of  the  residuary  legatees, 
as  purport  to  be  letters  from  the  father;  those  hitherto  observed  upon, 
purporting,  only,  to  be  letters  from  the  child. 

It  may  be  remembered,  that  the  Court  has  already  said  of  these  gen-- 
erallyj  upon  what  their  ultimate  effect  upon  the  question  at  issue  really 
depends,  (a)  It  depends  not,  I  repeat,  upon  their  furnishing  proofs,  how 
ample  soever,  that  the  writer  was  a  person  capable  of  reasoning  cor- 
rectly, and  deducing  right  concltisions — ^it  depends  on  the  premises 
assumed  by  the  writer,  on  which  to  found  his  reasonings,  and  from  which 
to  deduce  his  conclusions.  Of  what  nature  are  these  premises  ?  Do 
'  they  argue  him  ^^sui  composj*^  in  possession  of  the  "  mens  sana^^^  on 
the  one  hand;  or,  on  the  other,  are  they  such  as  infer  him  a  person  of 
deranged  intellect?  That  is  the  true  question — for  the  rest,  we  have 
heard,  from  Mr.  Lock,(d)  and  we  all  know,  that  madmen  may,  and  not 
unfrequently  do,  argue  rightly  enough;  so  that  the  effect  of  exhibits  of 
this  nature,  the  productions  of  an  alleged  madman,  on  the  question  of  his 
sanity,  I  asain  say,  depends,  not  upon  the  shrewdness  of  his  inferences, 
as  to  be  collected  from  these,  but  upon  the  soundness  of  his  principles. 
If  this  be,  however,  the  true  test,  as  I  take  it  to  be,  the  exhibits  in  ques- 
tion, instead  of  inferring  the  deceased's  sanity,  tend,  themselves,  to  im- 
peach it  For  I  may  now  say,  after  that  ample  discussion  which  the 
evidence  on  this  head  has  just  undergone,  that  there  is  scarcely  a  pas- 
sage in  any  one  of  these  exhibits,  where  mention  of  the  daughter  occurs, 
not  bottomed  on  a  visibly  disturbed,  and  disordered  imagination. 

In  the  first  place,  I  can  hardly  think,  that  very  much  of  this  is  not  dis- 
coverable in  the  general  tone  and  character  of  these  exhibits;  without 
;oing  into  particular  passages.  Take,  for  instance,  the  very  first  exhibit: 
~^hat,  throughout,  is  the  general  tone  and  character  of  this?  It  begins, 
**  Charlotte — I  write  not  to  please  you,  or  to  satisfy  the  curious,  busy 
world,  but  to  acquit  my  conscience  of  a  duty  I  owe  to  God,  to  you,  and 
to  tnyself you  have  revolted  once  more  from  duty,  obe- 
dience, and  true  affection — ;you  fly  in  the  face  of  heaven  from  the  pro- 
tection of  a  tender y  kind,  and  too  indulgent  patent — a  parent  who  has 
manifested  his  love  from  the  first  dawn  of  your  infancy.  [I  should  say,  that 
the  nature  of  this  particular  ^^  revolt'*  does  not  appear;  nor  does  it,  in- 
deed, appear  where  Miss  Stott  was,  when  this  letter  was  written.  It  was 
written,  however,  previous  to  her  leaving  Mrs.  English's,  atHampstead; 
being  dated  the  23d  of  January,  1822,  in  the  middle  of  which  year, 
only,  she  left  Mrs.  English's;  accordingly,  it  was  previous  to  that  mis- 
conduct, in  consequence  of  Which,  as  allegedj  she  actually  left  Mrs.. 
English's — a  circumstance  which  is  to  be  kept  in  mind,  for  a  reason  that 

(a)  Vide  page  445>  ante.  (Jb)  Vide  page  442,  ante. 
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will  presently  appear.  Meantime,  of  the  modes  in  which  this  <<  tender^ 
kind,  and  but  too  indulgent  parent/'  was  in  the  habit  of  ^<  Dumifesting 
his  love''  to  his  daughter,  '<  from  her  infancy,"  sufScient  may  be  judged, 
from  what  has  been  recited  out  of  the  evidence — but  to  proceed  with 
the  letter]  ^<  .  .  .  You  say,  in  my  illfless,  I  told  you  that  you  was 
indifferent  to  me;  this  is  an  untruth  which  my  conduct  even  at  this  mo- 
ment contradicts;  for  if  you  could  be  indifierent  to  me,  the  kind  hand  of 
mercy  would  not  be  held  out,  in  preference  to  the  hand  of  justice,  which 
ought  rather  to  overtake  and  punish  you  for  your  crimes,  your  match- 
less crimes —  .  .  .  .  Can  you  say  I  have  not  just  cause  to  be  offended? 
and  who  is  to  redress  me? — Am  I  to  hold  out  the  olive  branch  of  peace 
and  forgiveness,  to  a  yet  hardened  and  relentless  sinner?  Do  not  deceive 
yourself — that  will  not  be — the  feelings  of  a  tender  parent  shall  bend 
even  his  gray  hairs  to  the  grave,  in  support  of  his  duty — his  conduct  is 
to  be  scrutinised  before  an  awful  judge — to  that  judge,  he  refers  his 

cause,  and  he  fears  not  of  yet  meeting  a  reward You  know 

the  base  part  you  have  acted — the  numberless  crimes  you  have  com- 
mitted, &c.  While  I  live,  Itmll  persevere  in  fny  plan^  arid  observe 
consistency,^^  &c.  Now,  I  really  think,  that  a  letter  so  written,  from 
such  a  father,  to  such  a  child,  scarcely  fourteen  years  old,  even  in  the 
general  style  of  it,  which  may  readily  be  conceived  from  the  above  ex- 
tracts, savours  of  delusion:  and  the  same,  or  a  similar  observation,  applies, 
more  or  less,  to  nearly  exery  exhibit,  ^e  production  of  the  deceased,  on 
the  subject  of  his  daughter;  or  where  mention,  I  might  almost  say,  of 
the  very  name  of  Miss  Stott  occurs. 

Of  the  true  inference  furnished,  by  specific  passages  of  these  exhibits, 
on  the  question  of  the  deceased's  sanity,  or  insanity,  one  instance  must 
suffice. 

The  exhibit.  No.  24,  annexed  to  the  allegation  of  the  residuary  le- 

fatees,  is  in  the  shape  of  a  letter,  addressed  by  the  deceased  to  Mrs. 
lesormeaux,  dated  on  the  10th  of  March,  1803.  It  appears,  by  the 
letter  itself,  that  Miss  Stott  was  then  resident  at  Mr.  Goff's — and  it  also 
should  seem,  from  this,  that  the  writer  was,  at  that  time,  upon  distant, 
and  by  no  means  upon  familiar,  terms,  with  the  party  written  tOw  It  is 
addressed,  in  facts,  as  to  an  almost  total  stranger,  being  in  these  words. 


^^  Mr.  Stott  has  never  failed  to  make  constant  inquiries  after  Mrs.  De- 
sormeaux;  is  extremely  happy  to  hear,  through  the  medium  of  Mr.  Tit- 
ford,  that  her  health  is  so  well  established — it  is  to  be  hoped  that  her 
temporal  (as  there  can  be  no  doubt  that  her  eternal)  peace  of  mind  bears 
an  equal  proportion;  may  each  be  continued  as  long  as  she  desires  to  be 
useful  on  earth — the  like  good  will  and  good  wishes  are  extended  to  her 
family  and  connexions  throughout  Mr.  S.  would  not  have  broke  si- 
lence, which  has  been  deemed  necessary,  had  he  not  learned  diat  Mrs. 
D.  expressed  a  satisfaction  on  her  hearing  where  Miss  Stott  is  placed, 
and  wishing  that  her  education  may  be  carried  on  under  proper  masters, 
appointed  to  attend*  her,  in  her  present  retirement,  for  that  purpose.  Mr. 
S.  is  thoroughly  convinced  of  the  genuine  principle,  and  goodness  of 
disposition,  in  Mrs,  D.,  for  which  he  ever  has,  and  always  will  retain, 
a  proper  sense  of  acknowledgment. 

"  Miss  Stott  being  dismissed  from  the  school  at  Hampstcad,  at  which 
place,  it  is  to  be  lamented  that  her  vicious  habit  had  gained  strength 
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equal  to  her  years,  Mr.  S.  placed  her,  for  the  tiine*beingy  at  Mrs.  But- 
ton's farm-house  in  the  country,  and  advertised  for  a  situation.  He  was 
answered  by  nearly  two  hundred  applications. 

<<  This  caused  him  to  travel  above  one  thousand  miles  round  the  me- 
tropolis, without  gaining  the  wished-for  asylum.  The  circumstance  of 
expense  was,  and  i^)  the  least  consideration;  for  her  board  only  he  now 
pays  fifty  guineas. 

<<  To  promote  the  establishment  of  her  mind  in  a  good,  solid,  and  vir- 
tuous education,  many  things  must  be  considered.  First,  there  must 
be  a  DISPOSITION  to  learn;  a  want  of  this  disposition  is  so  manifest,  she 
will  not  take  a  book  of  any  kind  in  her  hand  to  study;  and  she  declares 
to  Mr.  6off,  that  no  force  shall  prevail  to  oblige  her.  Secondly,  where 
can  masters  be  found,  supposing  she  had  a  proper  disposition,  whose  in- 
tegrity may  be  such  as  to  resist  temptation  ?  Mr.  Goff  asserts  he  is 
obliged  frequentiy  to  exert  himself,  to  preserve  a  proper  distance;  and 
that  she  is  not  fit  to  be  placed  in  any  house  where  a  man  resides.  She 
asks  for  masters,  saying,  she  cannot  learn  without;  no  doubt,  they  might 
be  useful;  but  might  not  the  trial  be  attended  with  evil  instead  of  good? 
She  works  at  her  needle,  will  do  any  thing  in  the  house,  even  to  drudg- 
ery; but,  because  the  refinement  of  her  excellent  mind  is  held  out  as  a 
qualification  to  render  her  life  valuable  to  herself,  her  father,  and  to  so- 
ciety; Mr.  S.  says,  because  it  is  so  suggested,  and  pressed  home,  she 
is  determined  it  shall  not  be  so:  such  is  the  perverseness  of  human  na- 
ture. • 

Mr.  S.  would  be  happy  to  receive  Mrs.  D.'s  sentiments,  on  this 
most  unfortunate  subject,  in  writing,  whenever  she  has  a  disposition  and 
leisure  to  oblige  him  therewith:  in  the  multitude  of  counsellors  there  is 
much  wisdom.  Mr.  S.  prays  fervently  for  divine  direction,  and  uses 
his  best  endeavours  to  submit  himself  patiently;  waiting  for  the  great 
purpose  which  he  is  convinced  his  Heavenly  Father  has  here  in  view. 

Mr.  S.  sends  Mrs.  D.  the  result  of  the  proceedings  of  the  Society  for 
bettering  the  conditioiTof  the  Poor;  should  there  be  any  wanting  in  her 
set^  he  begs  td  be  acquainted  therewith,  that  the  same  may  be  rendered 
complete. 

*«  lOM  Marchy  ISOS.—JIart^treet, 


The  above  is  the  letter,  or  exhibit,  itself.  Now  to  the  evidence  of 
Mr.  Golf,  who,  it  will  be  seen,  is  vouched  as  the  deceased's  informant 
to  no  insignificant  part  of  the  grave  charges,  which  he,  the  deceased,  is 
preferring,  in  this  letter,  against  his  only  child-^preferring  them,  too, 
for  po  earthly  reason  that  I  can  conceive,  to  a  mere  stranger,  were  the 
charges  themselves  ever  so  true.  But  to  the  evidence  of  Mr.  Goff,  as 
to  the  truth  of  these;  on  the  daughter's  plea,  formally  denying  them  to 
be  true. 

Of  the  conduct,  generally ,  of  Miss  Stott,  during  her  residence  in  his 
family,  according  to  the  opinion  of  this  witness,  enough  has  already  ap« 
peared.  He  deposes,  in  a  word,  speaking  of  her  conduct,  chiefly,  dur- 
ing that  period,  that  she  uniformly  behaved  with  the  greatest  decorum 
and  propriety — that  "her  general  temper  was  very  good— her  principles, 
habits,  and  conduct,  strictly  moral  and  virtuous;"  in  short,  that,  << if  hea- 
ven had  blessed  Mm  with  a  daughter,  he  could  only  have  wished  her  to 
resemble  Miss  Stott"  But  the  part  of  his  evidence  to  which  I  now, 
more  particularly,  refer,  is  that,  which  relates  to  the  representations 
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which  he  is  youchetf,  in  this  letter  to  Mrs.  Desormeaux*  to  hitve  acts- 
i^ly  made  to  the  deo^^sed,  on  the  subject  of  Miss  Stott's  aversion  to  stu- 
djf  and  precocious  sexual  propensities,  whilst  so  resident  in  his  family* 
What  he  deposes,  on  this  head,  is  as  follows: 

^^The  witness  never,"  he  says,  '^stated  to  the  deceased,  or  to  any 
personj  that  Miss  Stott  had  declared,  either  to  him,  or  to  others,  that 
no  force  should  prevail  with  her,  to  take  a  book  in  her  hand  to  study; 
or  any  thing  to  that,  or  the  like,  effect  The  witness  never  did,  on  any 
occasion  whatever,  assert  to  the  deceased,  or  to  any  other  person^  that 
he  was  obliged,  frequently,  or  ever,  to  exert  himself,  to  keep  Miss  Stott 
9fi  a  distance;  or,  that  she  was  unfit  to  be  placed  in  a  house  where  a  man 
i»sided;  or  any  thing  to  that  effect-^the  witness  never  said  any  thing 
of  the  kind*— what  the  deceased  lorote  on  that  head,  if  he  did  so  write, 
in  the  letter  referred  to,  is  false '—/Ae  deceased  frequently  attempted 
to  make  the  witness  say  that  such  was  the  fact j  bttt«the  witness  never 
did — if  he  had  so  said,  it  would  have  been  a  gross  calumny  against 
her.  The  witness  never  saw  any  thing  approaching  to  indelicacy^  or 
indecorum,  in  her  conduct,  or  conversation;  or  the  slightest  departure 
firom  what  was  perfectly  correct^  and  becoming  a  modest  and  virtu- 
ous young  woman. " 

.  Svich  is  Mr.Ooff's  evidence  upon  the  subject  of  this  letter,  of  which 
it  is  impossible  to  doubt  the  truth;  not  only  from  there  being  nothing 
whatever  in  the  cause  to  impeach  his  credibility;  but,  still  more,  from 
the  circumstance  of  his  evidence,  on  this  particular  head,  precisely  ac* 
Qording  with  his  whole  evidence  to  the  conduct  and  character  of  Miss 
Stott;  and  from  this,  asain,  as  precisely  according  with  that  of  a  host 
9f  witnesses,  deposing  m  this  cause,  on  the  same  subject,  to  the  very 
fame  i^ffect  Accordingly,  I  am  bound  to  conclude,  that  the  charges  in 
question,  made  by  the  deceased,  in  this  letter  to  Mrs.  Desormeauz,  as, 
very  principally,  on  Mr.  Goff's  authority,  are  charges  that,  at  least,  have 
no  such  foundation.  And  I  add^  upon  ajll  the  evidence,  that  they  are 
Ciharges  which  have  no  foundation,  whatever,  infant  of  any  description. 

Having,  however,  no  foundation  in  fact,  to  what  can  the  Court  possi- 
bly ascribe  them,  but  to  thai  gross  delusion,  on  the  subject  of  his  child* 
which  prompted  this  unhappy  mak^,  among  other  fancied  enormities  laid 
to  her  charge,  to  heap  upon  her,  almost  in  her  infancy,  aspersions  of  this 
tdious  nature  in  pau*ticular;  as  plainly  results  from  the  testimony  of 
several  of  the  witnesses;  of  the  late  Bishop  of  Durham,  and  of  Wright, 
^specially.  What  the  Bishop  of  Durham  says,  or  rather  hints,  upon 
this  head,  has  appeared  already(a), — Wright's  evidence  is  both  couched 
in  plainer  language,  and  is,  itself,  more  remarkable.  This  Wright,  I 
should  say  {Hannah  Wright,  for  there  are  two  witnesses  of  this  sur- 
nan>e,  the  other  being  named  Martha)  was  staying  with  the  deceased 
for  several  months,  in  the  beginning  of  ISOQ ^nom^inally  as  housekeeper. 
]3ut  it  \a  in  evidence,  that  she  received  nothing  for  her  ^rvices;  and,  as 
she  expresses  it,  *<  was  glad  to  get  aw.iy"  from  the  deceased — so  that  I 
can  scarcely  regard  her  a  common  domestic.  At  the  time  of  her  exam- 
ination, she  describes  herself  as  living  in  her  own  house,  on  her  own 
property,  which,  she  says,  is  more  than  adequate  to  her  support  Much 
9(  this  witness's  evidence,  as  to  the  deceased's  general  notions  respect- 
ing, and  treatment  of,  his  daughter,  the  Court  has  already  recited— it 
forbears  to  recite  that  pait  of  it  more  especially  applicable  to  his  notions 

(fl)  Viiie  p.  461,  ante. 
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respecting  his  daughter,  in  these  particulars;  being  anxidus>  of  course^ 
to  give  as  little  publicity  as  may  be  to  matter  of  thie  description.  In 
the  language  of  the  witness,  they  were  '^  filthy,  indecent,  and  not  fit  to 
be  uttered,''  though,  she  concludes  (an  observation  not  less  forcible,  from 
the  witness's  homely  expression  of  it)  <<Miss  Stott  was  as  different  a 
girl  as  possiblsj  in  these  respects,  from  what  her  father  accused  her  of 
being." 

It  being  clear,  then,  I  repeat,  that  the  gross  imputations  sought  to  be 
fixed  on  Miss  Stott,  by  the  deceased,  in  his  letter  to  Mrs.  Desormeaux^ 
have  no  foundation  in  fact;  the  Court,  in  my  judgment,  has  no  choice^ 
but  to  ascribe  them  purely  to  delusion;  to  treat  them  as  the  mere  fictions 
of  a  disordered  imagination;  and  to  regard  them  (and,  by  consequence^ 
the  letter  itself  which  records  them,)  as  evidence  of  such — unless,  mdeed. 
the  Court  were  to  resort  to  [the  only  other  alternative  that  I  see,  that  of] 
supposing  that  the  deceased  wrote  all  this  to  Mrs.  Desormeaux,  perfetil^ 
€onsciouSy  at  the  same  time,  that  Groff  not  only  affirmed  nothing  of  the 
sort,  but  the  very  contrary — t/uiS  the  passages  in  question,  are  ddiberatd 
assertions  so  many  wilful  falsehoods,  on  his  part;  invented  by  the  dc^ 
ceased,  for  the  sole  purpose  of  blasting,  and  calumniating  (and  this  to  an^ 
almost,  stranger,  and  for  no  conceivable  reason)  the  conduct  and  oharae* 
ter,  in  so  sensible  a  particular,  of  a  youthful  female,  of  extraordinary 
hope,  and  promise;  and  that  youthful  female  his  (the  asmrser's)  on/y 
child.  But,  not  to  insist  on  the  utter  extravagance  of  such  a  sttp« 
position,  on  the  face  of  it,  I  miist  say,  that  the  case  itself  supposed 
would  argue,  in  the  deceased,  a  peculiar  venom,  and  malignity,  almost^ 
i  think,  good  in  proof  of  insanity,  of  themselves. 

The  Court  hasnow, certainly  not  without  pain  to  itself,  travelled  through 
the  whole  of  the  evidence  to  this  principal  part  of  the  case  before  \U 
In  stating,  and  commenting,  as  it  went  along,  upon  that  evidence^  the 
Court's  impression  as  to  its  bearing  upon  the  true  question  at  issue  in 
the  cause  has,  by  a  sort  of  necessity,  been  so  fully  disclosed,  incidental* 
ly,  that  little  upon  this  head  remains  to  be  said.  To  state,  however, 
that  impression,  in  form,  it  is,  that  the  deceased  in  this  cause,  is  fully 
proved,  generally  speaking,  to  have  been  in  a  state  of  delusion,  through<> 
out,  as  to  his  child's  conduct  and  character,  almost  from  her  earliest  in^ 
fancy:  and  that  the  attempt,  on  the  part  of  the  residuary  legatees,  to  ae* 
count  for  the  extraordinary  treatment,  which  the  child  is  proved  to 
have  uniformly  experienced,  at  the  hands  of  the  father — namely,  by  im* 
puting  this  to  gross  misconduct  in  the  child,  operating  upon  a  peculiat 
state  of  feelings,  and  opinions  (short  of  insanity)  in  the  father — has  whol- 
ly failed.  Admit,  for  argument's  sake,  that  tfie  evidence  is  really  su A 
as  to  convict  the  daughter  of  some  sullenness  and  perverseness  of  temr 
per;  of  some  unwillingness,  or  inaptitude,  to  profit  by  the  pains  bestow«> 
ed  upon  her  education— of  some  substantive  facts^  even  of  youthful 
indiscretion.  It  would  be  impossible  to  contend,  that  the  evidence  does 
any  more  than  this;  taking  every  thing  deposed  to,  on  this  head,  by  the 
witnesses  for  die  nephews  to  be  true,  in  its  full  extent;  and  putting 
every  thing  said  by  the  witnesses  for  the  daughter,  in  opposition,  abso>- 
lutely  out  of  the  case.  [At  the  same  time,  I  must  here  ol^serve/  by  Htut 
'^slYj  that  in  really  taking  all  this  evidence,  as  against  the  daughter,  le 
he  true,  in  lis  full  extent,  I  should  be  doing  a  piece  of  extreme  injtf^tiioo^ 
«Ven  in  viewing  that  evidence,  per  scy  and  not,  as  contrasted  with  aniy 
adverse  testimony.     On  the  contrary,  I  am  of  opinion,  that  it  is  to  be  ^ 
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taken  as  true  ai  all^  only  with  many  grains  of  allowance,  for  aeveral 
reasons.  For  instance,  Mrs.  Desormeaux,  whose  representations  of 
Miss  Stott^s  conduct,  and  character,  are,  upon  the  whole,  possibly,  ra- 
ther Ic88  favourabUxYi^n  those  of  any  other  witness,  with  how  many 
grains  of  allowance  her  representations,  on  this  head,  are  to  be  taken  as 
true,  will  appear  from  this  consideration.  She,  Mrs.  Desormeaux,  fully 
belieyed  the  deceased,  all  along,  to  have  been,  not  merely  a  very  clever, 
and  a  very  religious  man;  but  to  have  been  a  perfectly  sane  man,  at  all 
times,  and  in  all  respects.  She  still  believes  him  to  have  been  all  this; 
and  she  has  so  sworn,  in  her  deposition.  This  witness's  opinions,  then^ 
in  respect  to  the  daughter,  I  am  bound,  in  common  candour,  to  take,  as 
formed,  or  coloured,  to  a  great  extent,  from  the  father's  representations. 
I  am  bound,  I  think,  to  approach  her  evidence  on  this  head,  under  this 
impression,  in  t>rder  to  arrive  at  the  true  effect  of  it.  And  llie  observa- 
tion applies,  in  substance,  to.  the  testimony  of  every  witness  who  has 
deposed,  unfavourably,  of  the  daughter's  principles  and  habits — ^but  to 
quit  this  digression].  Admitting,  then,  I  repeat,  for  argument  sake,  the 
evidence  really  to  convict  the  daughter  of  some  sullennessand  perverse- 
ness;  some  indocility;  some  youthful  levities,  or  indiscretions;  still,  even 
this,  possibly,  might  little  advance,  or  relieve,  the  case  sought  to  be 
made  out  by  the  residuary  legatees.  In  most  cases  of  delusion,  the  de- 
lusion founds  itself,  originally,  on  some  slight  circumstance,  the  magnify- 
ing of  which,  beyond  all  reasonable  bounds,  is  nearly,  or  quite,  as  good 
in  proof  of  its  being  a  delusion,  as  the  taking  up  some  absurd  prejudice, 
which  is  utterly  uri/oundedj  pr  that  rests  upon  no  basis.  If  one  whose 
eyesight  is  slightly  affected,  conceives,  and  in  spite  of  all  argument  per^ 
sists  in,  and  acts  under,  a  conception,  that  he  is  totally  blind;  this,  to 
my  mind,  is  as  perfectly  a  delusion,  on  the  part  of  that  one,  as  if  nothing 
at  all  were  the  matter  with  his  eyes.  If  another,  the  proprietor  of  a  large 
domain,  on  the  loss  of  a  comparatively  small  portion,  is  convinced  to 
himseifthaX  he  has  been  deprived  of  the  whole  of  it — if  he  persists  in 
that  conviction,  in  spite  both  of  argument  and  of  evidence  to  the  con- 
trary— not  only  so — if  he  suffers  that  conviction  to  poison  and  preclude 
his  enjoyment  of  the  ample  portion  that  still  remains  to  him,  during, 
and  throughout,  all  the  rest  of  his  life, — this,  in  my  judgment,  is,  as  es- 
sentially, a  delusion  on  the  part  of  that  other,  as  if  he  were  still  in  pos- 
session of  every  acre  of  his  original  estate.  So,  if  the  parent  of  a  child 
really  blameaUe,  to  a  certain  extent,  in  some  particulars,  takes  occasion 
from  this,  to  fancy  her  a  <<  fiend,  a  monster,  an  incarnate  devil;"  if, 
moreover,  he  be  found,  through  his  whole  life,  acting  under,  and  upon, 
tfiat  conception — [to  the  destruction  both  of  his  own,  and  of  his  child's, 
peace  and  happiness;  and  to  the  actual  horror  of  every  one  really  ac- 
quainted with  the  excesses  into  which  thkt  fancy  has  betrayed  him; 
which  is  this  case'\ — such  a  parent  is,  I  should  say,  as  much  in  a  state 
of  morbid  delusion,  and  so.  of  insanity,  in  regard,  to  that  child,  as  if  the 
child's  conduct  were  wholly  irreproachable.  Hence,  a  finding  of  the 
daughter  guilty,  to  the  umost  arguable  extent,  upon  this  evidence,  would 
still  leave  the  effect  of  the  whole  evidence  upon  the  question  of  the  de- 
ceased's sanitj,  pretty  much  what,  in  my  judgment,  it  actually  k.  But 
it  i^  only  for  mere  argument's  sake,  that  any  thing  of  the  sort  supposed, 
wa  be  admitted:  there  is  nothing,  whatever,  in  the  evidence  to  found 
it  On  the  contrary,  it  is  my  judgment,  and  Mrs.  Dew,  attacked  as 
she  has  been,  has  a  right  to  the  benefit  of  my  judgment^  in  this  hebalf, 
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that  she  has  come  out  of  that  fiery  ordeal  to  which  she  has  been  subject- 
ed in  the  course  of  this  inquiry,  untouched  and  untainted.  And  view- 
ing the  whole  evidence,  as  to  this  part  of  the  case,  I  am  bound  to  say,  that 
even  if  the  case  rested  here,  I  should  have  no  difficulty  in  pronouncing, 
that  the  deceased's  whole  conduct  tpwards,  and  in  respect  to,  his  daugh- 
ter, as  it  stands  in  the  evidence,  is  irreconcileable  with  the  notion  of  his 
having  been  ot  sound  mind,  in  this  particular;  making  every  allowance 
for  any  peculiar  state  of  feelings,  and  opinions,  whatever,  (short  of  in- 
sanity) by  which  the  deceased  may  have  been  actuated — and  even  for 
any  whatever  degree  of  irritation  which  the  daughter's  misconduct  (ad- 
mitting it  proved  to  the  Jull  arguable  extent)  can  be  reasonably  held 
capable  of  producing,  upon  a  mind  so  constituted. 

II.  The  Court  has  now  arrived  at  that  other,  or  second,  generalheAd^ 
under  which  it  proposed  (a)  to  consider  this  whole  evidence:  and,  since 
the  evidence  on  tha  first  of  these  has  been  so  fully  discussed,  this,  on  the 
other,  will  not,  necessarily^  detain  the  Court  at  any  considerable  length. 

Persons  partially  insane,  are  usually,  not  to  say  always,  in  a  high  de- 
gree^  eccentric  in  their  general  conduct.  Hence  it  is,  that  great  gen- 
eral eccentricity,  as  the  common  coincident,  being  proved,  this  assists, 
materially,  in  ttie  proof  of  partial  insanity,  where  partial  insanity  is  sus- 
pected to  exist  For  as  persons  actually  insane  in  some  particulars,  are 
commonly  highly  eccentric  in  many,  or  most;  so  persons  highly  eccentric 
in  many,  or  most  particulars,  are,  at  least  not  unfrequently,  actually  in- 
sane in  some.  People  who  dwell  on  the  confines  of  two  empires,  are  likely 
enough  to  be  found  in,  sometimes  the  one,  and  sometimes  the  other — and 
they  are  the  more  likely  to  be  so  found,  when  the  line  of  demarcation  be- 
tween the  two,  is  under  an  indefinite  and  uncertain  something,  a  sort  of 
mist,  which  renders  a  transition  from  the  one  to  the  other  side  of  it  easy, 
and  almost  imperceptible — which  I  apprehend  to  be  always  the  case  in 
respect  of  that  actual  (though  invisible)  line  of  demarcation,  (for  some . 
such  there  must  needs  be),  between  mere  eccentricity,  situate  on  the  one 
side,  and  downright  insanity,  being,  and  lying,  upon  the  o&er:  in  short, 
it  is  next  to  impossible,  in  such  a  case,  to  be  constantly  touching  upon 
the  line,  without  ever  going  beyond  it  Taking,  then^  the  other  evi- 
dence in  the  cause,  as  to  the  deceased's  conduct  and  character — that,  I 
mean,  as  to  his  conduct  and  character  in  points  with  which  the  daughter 
is  unconnected,  to  the  evidence  upon  which  last  alone,  the  Court's  view 
has,  hitherto,  been  confined,  is  that  such,  let  me  ask,  (for  the  question 
may  not  inconveniently  be  put  in  this  shape),  as  to  assist  in,  or  present 
any  obstacle  to,  the  proof  of  that  partial  insanity,  (that  insanity  quoad 
hanCf  as  to  her,  the  daughter,  in  particular),  the  setting  up  of  which  con- 
stitutes her  principal  case  ?  A  drie/*  consideration  of  this,  will,  I  think, 
justify  the' conclusion  at  which  the  Court  is  disposed  to  arrive,  that  this 
other  evidence  is,  not  only  such  as  materially  to  assist  in  the  proof  of 
the  ddLVLghter's  principal  case,  but  that  it  is  even  sufficient  to  sustain  her 
secondary f  or  subordinate  case,  so  to  call  it,  (if  that  were  necessary), — 
namely,  that  the  deceased  was  a  person  non  compos  mentis,  as  to  parts 
^  of  his  conduct,  in  matters  with  which  she,  the  daughter,  had  no  sort  of 
connection.  Whether,  indeed,  such  other  instances  of  mental  unsound- 
ness, supposing  this  evidence,  in  the  judgment  of  the  Court,  to  furnish 
any,  would  be  of  avail,  to  defeat  the  operation  of  this  identical  will,  is 

%  (a)  See  page  448t  ante. 
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another  question,  and  one  with  which  the  Court  has  no  immediate  con- 
cern; though,  it  will  endeavour  to  state  its  sense  of  this,  generally  speak- 
ingy  by  implicalion  at  least,  in  the  sequel;  when  it  considers  the  effect 
of  the  whole  evidence,  on  the  point  at  final  issue  in  the  cause;  the  valid- 
ity, namely,  or  the  invalidity,  in  lajv,  of  this  jvar/icu/a^r  will.  But  first 
to  the  evidence,  briefly,  as  to  certain  parts  of  his  conduct,  quite  irrespec- 
tive of  the  daughter,  in  which  the  deceased  is  pleaded,  by  the  daughter, 
to  have  been,  and  to  have  conducted  himself  as,  a  person  of  unsound 
mind;  and  so  as  to  subject  himself  to  an  actual  charge  of  insanity,  from 
those  who  were  eye  witnesses  to  his  conduct  in  such  particulars. 

It  is  pleaded,  on  the  daughter's  part,  going  back,  this,  to  a  period  im- 
mediately subsequent  to  her  own  birth,  that  her  mother  was  delivered 
of  her  in  the  month  of  November,  1788;  a  few  days  only,  after  which, 
the  deceased  ordered  that  she  should  be  taken  from  her  bed,  and  washed, 
from  head  to  foot,  with  cold  water — that  the  nurse,rtLnd  others  about  her 
remonstrated;  but,  at  length,  reluctantly  obeyed,  on  the  deceased  per^ 
emptorily  insisting  that  such  his  orders  should  be  carried  into  effect— 
and  that  the  consequence  (as  might  have  been  expected)  was,  thatunder^ 
and  by  reason  of,  such  extraordinary  treatment,  the  mother  became  ve- 
ry ill,  and  died,  in  a  Week  or  ten  days*  The  counter-plea,  on  the  part 
of  the  nephews,  is  a  denial  of  the  fact  pleaded,  and  an  averment,  thiU 
the  mother's  death  was  occasioned  by  a  severe  cold,  and  inflammatory 
fever,  produced  by  her  having  sat  up,  for  a  considerable  time,  to  have 
her  hair  dressed;  of  which  it  is  pleaded,  that  she  had  a  great  quantity. 
Now  to  the  proofs,  on  both  sides: 

In  proof  of  her  averments  on  this  head,  the  daughter  has  produced  the 
witness,  Phoebe  Wall,  to  whose  evidence,  upon  another  head,  the  Court 
has  already  adverted.  Her  statement  as  to  this,  and  to  the  general  con- 
duct of  the  deceased  to  this  his  (first)  wife,  (previously  also  pleaded,  on 
the  daughter's  part,  in  the  same,  the  second,  article,  of  her  first  allega- 
tion, to  have  been  extremely  harsh,  and  cruel,  in  \\:&  general  complexion,) 
is  as  follows: — 

Wall  (who  has  been  represented,  in  the  argument,  as  a  mere  girl,  but 
'who  proves,  by  a  reference  to  dates,  to  have  been  a  young  woman  of 
eighteen,  at  the  period  of  Miss  Stott's  birth)  deposes,  on  this  article, 
-^^  that  she  first  knew  the  deceased  in  this  cause  about  forty  years  ago, 
when  she  was  very  young"  (probably,  at  this  commencement  of  her 
acquaintance  with  him,  about  fourteen  years  old)«— <<  she,  at  that  time, 
was  an  attendant  upon  Mrs.  Wellings,  who  was  companion  to  the  dow- 
ager Lady  Clive,  then  resident  at  Englefield,  in  Berkshire.  He  had 
married  his  first  wife,  Mary  Simpson,  some  time  before,  hxxi  privately; 
for  their  marriage  was  not  known."  [The  circumstances,  by  the  way, 
attending  the  consummation  of  this  marriage,  as  detailed  by  the  wit- 
ness, Mr.  Sheen,  from  the  deceased* s  oum  communication^  are  pretty 
extraordinary;  though  I  forbear  to  detail  them,  for  a  reason  that  may 
easily  be  comprehended^^but  to  return  to  Wall's  evidence.]  She  says, 
in  substance,  though,  in  reciting  her  evidence,  I  do  it,  principally,  in 
her  oum  words,  that  her  personal  knowledge  of  the  deceased  was  con- 
fined to  those  visits  which  he  was  in  the  habit  of  paying  to  his  wife  at 
Lady  Clive's,  about  three  times  a  year,  of  three  or  four  days  continuance 
^each,  more  or  less."  She  says,  «  while  Mr.  Stott  was  on  those  visits 
to  his  wife,  as  aforesaid,  she  saw  them,  frequently,  together,  and  saw  a 
good  deal  of  his  behaviour  to  his  wife:  they  were  together  in  the  upper 
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aervants',  the  housekeeper's,  and  the  steward's,  rooms;  both  at  Ende- 
fieldy  and  at  Kelvedon,  in  Essex;  where  lady  Clive  removed,  a  few 
months  before  Mrs.  Stott's  confinement  The  witness  remembers  well 
Mrs.  Stott  was  in  tears,  almost  the  whole  time  that  her  husband  was 
with  her — ^from  the  time  his  letter  was  received,  to  say  he  was  coming, 
her  life  was  wretched:  his  conduct  to  her  was  most  unfeeling  and  cruel 
— so  perverse,  and  extraordinary,  that  the  witness  always  believed  him 
to  be  deranged— and  the  witness  was  confirmed  in  her  belief,  by  what 
others,  her  elders,  also  believed,  in  this  respect  Mr.  Martin,  the  very 
respectable  house-^steward  of  Lady  Clive,  and  others,  always  said  of  him" 
(a  prediction,  we  have  seen,  in  effect,  verified  in  the  result)  "that  *he 
would  die  in  a  mad-house.'  Mrs.  Stott  was  a  fine-grown,  elegant  wo- 
man; and  of  such  a  very  sweet  disposition,  that  every  body  loved  her. 
Mr.  Stott's  conduct  to  her  was  exceedingly  harsh;  continually  torment- 
ing her,  and  delighting,  as  it  seemed,  to  make  her  miserable— quarrel- 
ing with  her  about  the  most  trifling  maUers,  and  without  any  cause.  He 
would  find  occasion  to  quarrel  with  her,  if  any  little  part  of  her  dress 
was  not  put  on  to  please  him — ^she  would  alter  it  any  way  he  liked — 
she  would  do  any  thing  to  please  him,  but  could  never  succeed.  He 
unmld  quarrel  with  her — she  answered  him,  meekly,  and  prettily;  but 
the  more  submissive  she  was,  the  more  he  was  aggravated;  and  he  put 
himself  in  such  passions,  as  to  be  quite  ungovernable.  His  conduct  was 
very  strange  about  the  letters  which  his  wife  wrote  to  him.  She  saw 
Mrs.  StotC  on  more  than  one  such  occasion,  when  she  had  received  a 
cruel  letter  from  the  deceased,  returning  all  the  letters  which  she  had 
written  to  him  (on  one  occasion  more  than  twenty,  and  another  parcel 
on  a  subsequent  occasion)  ordering  her  to  write  them  all  over  again,  be- 
cause of  spme  little  faults  which  he  pointed  out;  and  because  the  writing 
was  not  good  enough  for  him."  [Up  to  this  point,  the  evidence  of  Wall 
is  confirmed  by  that  of  a  most  respectable  witness,  Mrs.  Wellings,  her 
(Wall's)  more  immediate  mistress,  at  Lady  Clive's — whose  evidence  to 
the  temper  and  conduct  of  Mrs.  Stott,  and  to  her  sufferings  under,  and 
in  consequence  of  her  husband's  unmerited  harsh  treatment  of  her,  is 
precisely,  in  substance,  accordant  with  that  of  Wall.  But  to  proceed 
with  Wall's  evidence.]  "  The  deceased  frequently,"  she  says,  ^  made 
his  wife  stand  in  his  presence;  even  when  she  was  pregnant,  and  her 

ika  he 

— indeed,  she  trembled  at  the  very  sight  of  him — she  was  afrajl^iat 
times,  of  her  life— -and  the  witness  remetnbers  her  even  requesting  that 
some  of  the  servants  would  sleep  in  the  next  room  to  them,  to  be  ready 
to  save  her;  and  they  did  so.  His  conduct,  in  all  these  particulars," 
she,  the  witness,  says,  ^^  could  only  be  ascribed  to  derangement;  and  that 
was  the  opinion  of  every  one  in  Lady  dive's  family,  where  he  was  fre- 
quently called,  or  spoken  of,  as  <  Mad  Stott.' "  The  above  is  Wall's 
statement  to  this  part  of  the  case,  generally — her  account  of  Mrs.  Dew's 
birth,  and  what  ensued  upon  it,  is,  with  some  curtailment,  in  the  fol- 
lowing words: — 

^<  Mrs.  Stott  was  delivered  of  her  daughter,  the  present  Mrs.  Dew,  at 
A  cottage,  situate  a  short  distance  from  Lady  Clive's.  Mr.  Martin,  the 
house-steward,  and  his  wife,  went  immediately  to  the  cottage,  and  took 
Ae  witness  with  them.  As  soon,  almost^  as  they  arrived,  and  while 
^low  stairs^  Mr.  Stott  brought  down  the  infant,  quite  naked,"  (I  omit 


legs  swelled  so,  that  it  was  painful  to  her  to  stand:  he  would  makaher 
stand  before  him,  though  she  scarcely  could,  and  trembled  all  the  ^We 
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a  circumstance  as  to  his  own  personal  appearance  on  the  occasion,) 
*^ exclaiming,  that  ^he  had  done  his  part*  *'  [Mr.  Stott,  it  will  be  re- 
collected, was  no  medical  practitioner  at  this  time,  or  ought  to  have  been 
present  at,  much  less  to  have  interfered  in,  his  wife's  actual  delivery.] 
"  It  shocked  the  witness,  and  others,"  she  says,  **to  see  his  conduct; 
and  he  boasted  of  what  he  had  done,  and  talked,  and  behaved,  in  such 
a  way,  as  to  make  the  witness,  and  Mr.  and  Mrs.  Martin  (who  are  both 
dead)  consider  him  deranged  at  the  time.  A  few  days  after,"  she  says, 
"she,  the  witness,  having  gone,  alone,  to  the  cottage,  to  see  Mrs.  Stott, 
found  her  just  put  to  bed  again,  after  having  been  washed  in  cold  wnter 
— the  witness  did  not  see  it  done — but  she  saw  the  water,  and  the  cloths 
being  then  put  away.  Mrs.  Stott  told  the  witness  what  had  been  done 
to  her — that  Mr.  Stott  had  had  her  out  of  bed,  and  washed  her;  and  that 
she  was  afraid  she  was  injuted — that  she  had  entreated  his  forbearance, 
but  to  no  purpose.  On  the  witness  asking  the  nurse,  *  why  she  permit- 
ted it,'  her  answer,  she  well  remembers,  was,  *  Lord,  madam,  I  was  so 
frightened  at  the  man.'  Mr.  Boodle,  the  surgeon  who  had  delivered 
her,  [who  had  j9flfr//y  delivered  her,  that  must  mean;  for  the  circumstance 
of  his  appearance,  which  I  have  omitted,  proves  that  the  deceased  him- 
self must  have  also  taken  an  active  part  in  this]  "  came  in  about  an  hour, 
and  was  very  angry  with  the  nurse.  The  nurse,  who  was  a  poor  trem- 
bling woman,  excused  herself  by  saying,  that  she  was  *  so  frightened  at 
Mr.  Stott'  Mr.  Boodle  expressed  his  fears  that  her  husband  had  killed 
her.  She  swelled  soon  after,  and,  in  a  few  days,  died — from  cold," 
says  the  witness,  "  which  she  had  taken  from  that  washing,  as  ^Ae,  the 
witness  J  feels  very  confident. ^^ 

Such  is  Wall's  evidence  to  the  conduct  of  the  <leceased,  in  this  parti- 
cular— and  also,  to  the  impression  made,  at  that  time,  on  those  who 
witnessed  the  deceased's  treatment  of  this,  his  first  wife,  the  mother  of 
the  present  plaintiff,  generally;  in  which  she  is  confirmed,  to  a  great  ex- 
tent, as  already  said,  by  Mrs.  Wellings. 

On  the  nephews'  counter  plea,  contained  in  the  fourth  article  of  their 
allegation,  responsive  to  that  first  given  in  on  the  part  of  Mrs.  Dew,  two 
witnesses  have  been  produced,  and  examined;  Mrs.  Desormeaux,  and 
Mr.  Paternoster. 

Airs.  Desormeaux  says,  that  she  knows  nothing  of  the  deceased's 
trea^ent  of  his  first  wife,  whom  she  never  saw;  having  only  become 
acoKnted  with  the  deceased  many  years  after  her  death;  but  the  de- 
ce^Ms?  was  in  the  habit  of  speaking  of  her  in  terms  of  the  warmest  affec* 
tion,  and  attachment;  and  appeared  to  have  felt  the  loss  of  her  severely; 
and  he  always  kept  a  miniature  of  her  hanging  over  his  parlour  mantle- 
piece.  "  He  has,"  she  says,  "  when  speaking  of  her  death  to  the  wit- 
ness, told  her,  that  it  was  occasioned  by  a  violent  cold,  and  inflammation, 
caught  during  her  confinement,  by  sitting  up,  a  long  time,  to  have  her 
hair  dressed,  as  she  wore  her  hair  very  long." 

The  evidence  of  Mr.  Paternoster,  on  this  fourth  article  of  the  nephews' 
allegation,  is  much  to  the  same  efiect  as  that  of  Mrs.  Desormeaux.  He, 
too,  never  saw  the  first  Mrs.  Stott — hwt  judges  that  the  deceased  was  an 
affectionate  husband  to  her,  from  the  tenor  of  his  own  declarations  in 
that  respect  <*  He  remembers  her  death,"  he  says — ^^  that  it  took  plaee 
about  a  twelvemonth  after  he  became  acquainted  with  the  deceased;  and 
/Aa/,  ahe  died  in  child-bed."  He  goes  on  to  say,  that  "he  perfectly 
recollects  the  circumstance,  of  the  deceased  being  Accused,  at  the  time 
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of  his  said  wife's  death,  of  great  want  of  judgment,  in  some  plan,  which 
he  was  said  to  have  recommended  for  her — ^he  believes  it  was  her  wash- 
ing in  cold  watery  soon  after  her  confinement — and  that  it  occasioned 
a  chill,  which  produced  inflammation,  and  terminated  fatally;  but  the 
deceased^  who  was  aware  of  the  report  as  well  as  the  witness,  positively 
contradicted  it;  and  saidy  that  the  fault,  if  there  was  any,  was  her  own 
— for  that  she  would  have  her  hair  combed,  and  dressed;  and  that  the 
length  of  the  time  occupied  by  this,  gave  her  the  cold,  of  which,  in  the 
end,  she  died.'' 

Now  so  far  is  the  testimony  of  these  witnesses  from  inducing  the 
Court  to  suspect  (in  substance)  the  truth  of  Wall's  narrative,  that  it  even 
furnishes,  I  think,  a  material  confirmation  of  it  It  results,  from  the  tes- 
timony of  the  last  of  the  two,  Mr.  Paternoster,  that  a  charge  of  this  na- 
ture (an  utterly  unfounded  charge,  I  can  scarcely  suppose)  was,  at  the 
timCj  preferred  against  the  deceased.  And  that  the  deceased  should 
have  had  art,  and  cunning,  enough,  in  his  own  vindication,  to  Paternos- 
ter, and  others  probably,  to  invent  this  story  of  the  "  hair  dressing,"  by 
way  of  meeting  the  charge  so  preferred,  is  quite  consistent,  both  with 
the  fact  itself,  as  deposed  to  by  Wall,  and  with  Wall's  suggestion,  (in 
which  the  Court  is  quite  disposed  to  go  with  her,)  that  the  conduct 
of  the  deceased  in  relation  to  that  fact,  could  only  be  founded  in  (and 
consequently  is  evidence,  even  at  that  time,  of)  a  disordered  imagina- 
tion in  the  deceased.  And  the  story,  being  once  invented,  the  deceased, 
of  course,  would  persist  in  it,  to  his  friend,  Mrs.  DesormeauiL  In  short, 
when  I  balance  the  two  stories,  in  point  of  probability y  that  of  Wall, 
looking  to  all  the  evidence  in  the  cause,  is  so  infinitely  more  probable, 
than  that  the  mild,  persecuted  creature,  that  the  first  Mrs.  Stott  is  de- 
scribed to  have  been,  should  pertinaciously  have  insisted  (in  spite,  I  must 
E resume,  of  argument,  and  entreaty,  to  the  contrary)  on  sitting  up  in 
ed,  at  (he  peril  of  her  life,  a  few  days  only  after  her  delivery,  to  <^have 
her  hair  dressed,"  which  is  the  deceased's  version,  (and  after  all,  is  only 
the  deceased's  version,  of  the  story,  and  so  no  contradiction,  in  substance, 
<rf  Wall's) — that  I  have  no  scruple  whatever,  in  subscribing  to  the  sub- 
stantial correctness  of  Wall's  narrative;  and  of  making  the  same  unfo" 
vourable  inference  to  the  deceased's  sanity,  at  that  time,  made  by  Wall, 
herself,  and  by  others,  as  she  deposes,  eye-witnesses  of  the  deceased's 
actual  conduct  in  respect  of  the  matter  narrated. 

It  can  never  be  expected,  that  the  Court  should  travel,  with  this  mi- 
nuteness of  detail,  through  the  several  similar  transactions,  {similar,  I 
mean,  in  their  bearing,  in  my  judgment,  on  the  question  of  the  de- 
ceased's sanity),  that  disclose  themselves  in  the  course  of  this  bulky 
evidence.  Such,  for  instance,  as  the  .whole  transaction  between  the  de- 
ceased and  Mr.  Willatts — whom,  though  a  perfect  stranger,  the  de- 
ceased, in  the  year  1813,  accosts,  as  he  is  oomine  out  of  St  John's 
chapel,  in  Bedford  Row,  and  invites  to  accompany  him  home — ^to  whom, 
learning  that  he  is  under  difficulties,  he  immediately  advances  4500/. ; 
and,  in  the  end,  12,000/.,  at  first,  without  any  security, — and  whom 
he  insists,  at  times,  on  living  with  him,  declaring  that  he  will  make  him 
his  heir,  and  leave  him  all  his  property*  &c.  for  the  best  part  of  two 
years;  when  this  strange  connection  between  the  deceased  and  Willatts 
seems  to  have  ended,  almost  as  unaecountably,  on  the  deceased's  part, 
as  it  began.  But,  in  satisfying  itself  with  this  general  reference  only 
to  the  whole  transaction  between  the  deceased  and  Mr.  Willatts;  and  in 
Vol.  n.  62 
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omitting,  altogether,  the  evidence  to  some  other  similar  transactions 
(as  explained  above)  detailed  in  the  evidence;  the  Court  must  be  under- 
stood as  doing  this  for  brevity's  sake  only — the  true  inference  to  be  de- 
duced on  the  question  of  the  deceased's  sanity,  from  each,  and  every  of 
them,  being  in  its  judgment,  that  which  the  Court  has  already  deduced 
from  the  whole  conduct  of  the  deceased,  as  spoken  to  by  the  witnesses, 
towards  his  wife,  the  first  Mrs.  Stott  There  are  still,  however,  some 
few  particulars,  so  important,  in  this  respect,  as  to  require  being,  at  least 
hritjly^  adverted  to — and,  however  it  may  be  said  of  them,  that  they 
are  unsatisfactory,  on  a  question  of  this  nature,  taken  separately  \  still 
it  can  n^ver  be  denied,  that,  taken  collectively^  they  are  forcible  to,  or 
even  conclusive  of,  the  question.  The  particulars  to  which  I  princi- 
pally allude,  are  those  which  appear  in  the  evidence,  on  this  part  of  the 
case,  to  the  deceased's  religious  notions,  viewed  in  connexion  with 
his  (surely  in  parts  of  it),  most  irreligious  and  pro/ane  conduct — and 
to  his  extravagant,  and  I  must  say,  insane  fancies  (for  I  know  not  what 
else  to  term  them)  about  electricity. 

(I).  The  deceased  is  pleaded,  in  particular,  by  the  nephews,  as  alrea- 
dy said,  to  have  been  imbued  with  peculiar,  but  at  the  same  time  highly 
rigid  notions  on  religious  subjects:  and,  certainly,  so  far  at  least  as  re* 
spects  a  mere  form  of  godliness,  and  external  observances,  their  allega- 
tions on  this  head  are  borne  out  by  several  of  the  witnesses;  as  by  the 
witness  Mrs.  Desormeaux,  by  her  daughter,  and  by  some  others,  who 
have  been  examined  on  this  part  of  the  nephews'  plea — who  also  indeed 
fully  believed,  no  doubt,  both  that  the  deceased's  views  on  the  subject 
of  religion,  were  correct,  and  that  his  practice  corresponded  with  his 
principles,  and  professions,  in  this  particular,  as  they  have  severally 
deposed.  And  several  of  Mrs.  Dew's  witnesses,  as  Mrs.  Duplay,  Goff, 
and  others,  admit,  that  the  deceased  was  strict  in  religious  ordinances^ 
(not,  indeed,  in  their  view  of  himiin  his  religious  duties) — that  he  was 
urgent  with  others  to  attend  to  these — and  that  he  was  fond  of  talking 
of  religion,  and  of  expressing  himself  in  figurative,  scriptural,  language. 
But  how  wild,  how  irrational^  how  palpably  insane,  on  this  whole  sub- 
ject, as  well  the  notions,  as  the  actual  conduct,  of  the  deceased,  really 
were,  clearly  results,  I  think,  from  the  evidence  taken  on  the  part  of 
Mrs.  Dew — evidence  qf  which  it  is  impossible  to  suspect  the  truth, 
from  the  numerous  witnesses  who  furnish  it,  though  each,  singly,  cre- 
dible; and  from  those  numerous  witnesses  all  deposing,  without  any 
semblance  of  concert,  in  perfect  consistency. 

Take,  for  instance,  Hannah  Wright's  evidence,  connected  with  this 
subject.  "  The  deceased,"  she  says,  in  her  evidence  in  chief,  "  used  to 
expound  the  scriptures  in  the  evening  to  his  servants,  and  then  to  pray 
ex-tempore.  This  in  the' front  room,  up  one  pair  of  stairs.  And  the 
witness  has  heard  people  in  the  street  stopping  underneath,  and  talking 
and  laughing  about  it,  while  he  raved  on,  his  manner  was  so  violent 
He  prayed  for  an  hour  and  a  half,  or  more,  at  a  time,  and  made  such  a 
noise,  that  the  witness  could  not  stand  li,  and  has  been  oblised  to  get 
up  and  leave  the  room.  The  deceased  used  to  say,  that  <  it  was  his 
prayers  that  had  such  an  effect  on  her,  that  she  was  unable  to  bear 
them;'  which  she  says,  was  true,  but  not  in  hi4  sense.  He  used  to 
speak  of  his  power  in  prayer  as  being  such,  as  could  bring  down  the 
very  angels  among  them;  with  more  of  the  same  sort.  On  one  occa- 
sion, he  compelled  his  housemaid,  and  foot  boy,  a  poor  ignorant  lad,  so 
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to  pray,  ex-tempore.  He  used  to  particularine  his  servants  in  his 
prayers;  pray  ins  for  the  witness,  by  name,  as  a  poor  lost  creature«»and 
once  for  a  boy,  Will,  whom  he  told  the  Almighty  could  not  clean  shoes, 
and  sweep  the  door,  as  he  ought;  praying  to  God  to  instruct  him  in 
such  particulars;  and  give  him  courage  to  go  through  his  work,  &c.  &c." 
Upon  interrogatories  she  deposes,  thaty  ^^  the  deceased  did  express  hini- 
s^lf  with  fervour  on  religious  subjects;  and  was  particular  in  attending, 
in  his  way,  very  strictly,  to  religious  duties  and  exercises,  and  he  urged 
others  to  do  the  same:  but  it  was  in  his  own  peculiar  way — swearing 
shockingly  [by  turns],  and  talking  [at  times]  in  the  most  filthy  and  in- 
decent manner/'  The  witness  had  previotisly  deposed,  that  the  de- 
ceased <<  was  in  the  habit  of  uttering,  at  times,  all  manner  of  oaths,  and 
of  talking  all  manner  of  stuff,  about  girls  and  so  on,  not  jfit  to  be  re* 
peated,  and  of  calling  the  witness  a  ^sanctified  bitch'  for  objecting  to 
it.^'  I  have  already  spoken  to  the  general  respectability  of  this  wit- 
ness, and  of  the  truth  of  her  evidence,  confirmed  as  it  is,  in  most  parti- 
culars, by  that  of  many  others,  there  can  be  no  doubt  She  concludes 
by  stating  her  impression,  that  <<  the  deceased,  if  he  was  not  a  madman, 
which  she  fully  believes  him  to  have  been,  was  the  most  unckedqf 

The  evidence  of  all  the  other  servants,  (of  whom  six  have  been  ex- 
amined,) who  lived  with  the  deceased  at  different  times,  for  different  pe- 
riods, precisely  accords  with  this  of  Hannah  Wright  Take,  for  instance, 
that  of  Martha  Wright,  who  is  described  in  the  evidence  as  an  elderly 
female,  <^  rather  a  superior  person  in  her  station,'^  (a  character  which  she 
seems  to  have  merited,)  what  does  she  say  on  this  head?  She  says,  <<  it 
was  chiefly  at  family  prayer  that  the  deceased  was  in  the  habit  of  abusing 
his  daughter;  calling  her  a  depraved  wretch,  &c.,  and  going  on,  in  that 
way,  till  he  worked  himself  into  passions,  which  it  was  frightful  to  be- 
hold— he  would,  on  such  occasionSy  shake  his  fist  at  her,  stamp  with 
his  foot,  and  strike  the  table  violently,  while  he  was  pouring  forth  his 
abuse  of  her.  She  has  heard  him  damn  his  daughter,  with  the  Bible 
before  him.  He  did  express  himself,  at  times,  with  warmth  and  fervour 
on  religious  subjects;  but  in  a  way  so  strange;  wandering  from  one  sub- 
ject to  another;  going,  from  comment  on  scripture  to  what  was  quite 
nonsense;  and  all  mixed  up  with  such  enthusiasm,  and  strange  matter,  as 
quite  to  bewilder  the  witness.  He  prayed  always  ^x-tempore;  at  times, 
so  loud  and  vehement,  as,  no  doubt,  to  attract  attention  in  the  street, 
though  she  recollects  no  actual  instance  of  this.  With  all  thb,  he  swore, 
repeatedly,  both  at  his  daughter,  and  at  others." 

Again,  on  this  subject  of  his  swearing,  the  witness  Barnard  deposes, 
that  ^*  he  has  heard  the  deceased,  in  particular,  when  he  had  the  Bible 
before  him,  which  he  was  attempting  to  expound,  utter  oath  upon  oath. 
He  would  read  a  passage,  and  then  ask  Martha  (Wright,)  what  she 
thought  of  it  Martha  would  answer  well  enough,"  the  witness  says, 
**  in  his  judgment:  but  if  the  deceased  thought  otherwise,  he  would  fly 
into  a  passion,  knock  the  book  about,  and  swear  at  her;  and  he  turned 
her  out  of  the  room  on  one  such  occasion:"  On  the  subject  of  his  prayers, 
he  says,  "  He  prayed  ex-temporCy  and  with  great  violence  and  singu- 
larity— it  could  not  be  called  prayer — the  witness  and  his  fellow  ser- 
vants have  been  on  their  knees  for  as  much  as  two  hours  together,  while 
the  deceased  has  been  rambling  and  raving,  in  a  manner,  which,"  the 
witness  says,  <<  he  used  to  consider  as  blasphemous." 
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The  depositions  of  some  others,  as  of  Ward,  Madden,  and  of  NiehoI« 
son,  are  only  a  repetition  of  the  same  thing  in  other  words;  but  theeri- 
dence  of  Mr.  Willatts  may  still  be  referred  to,  as  striotly  confirmatory 
of  what  those  others,  being  all,  severally,  servants  of  the  deceased,  have 
said  on  this  head.  He  says — '<  Under  any  irritation,  though  not  in  his 
common  language,  the  deceased  was  in  the  habit  of  swearing;  and  his 
oaths  then  were,  like  his  other  language  and  manner,  vehement  and  vio- 
lent On  one  occasion  the  deceased  desired  to  have  his  boots — ^they 
were  brought  him  by  his  servant  boy,  a  lad  about  fourteen — the  deceased 
looked  at  them,  and  said,  <  take  them  away  again' — the  boy  did  so,  and 
was  followed  by  the  deceased  down  stairs,  where  the  witness  presently 
heard  him  flogging  the  boy  unmercifully. — ^The  cries  of  the  boy  were 
distressing,  but  the  witness  was  afraid  to  interfere:  as  the  deceased  was 
more  than  his  match,  and  his  passion,  at  the  time,  was  ungovernable. 
In  the  evening,  at  family  prayer,  which  was  ex-tempore,  as  usual,  a  spe- 
cial petition  was  introduced,  that  *  God  would  change  die  boy's  heart, 
(naming  him,)  and  teach  him  to  black  boots  better.'  It  was  the  deceas- 
ed's practice,"  continues  the  witness,  ^<to  expound  a  portion  of  the 
scriptures  to  his  servants,  every  evening;  or  rather  to  attempt  it,  as  no- 
thing could  be  more  unintelligible  and  absurd  than  his  expositions — 
then  het  always  prayed  ex-tempore;  and  in  prayer,  or  what  he  substi- 
tuted for  prayer,  he  was  ]oud,  and  vehement,  and  extravagant  His 
I  prayers  were  mere  rhapsody,  but  he  had  a  notion  that  they  were  excel- 
ent;  and  frequently  expressed  his  astonishment  at  their  having  no  greater 
efiect  on  the  witness  and  others.  He  had  a  maid  servant,  Martha 
(Wright,)  whom  he  called  upon  to  pray,  at  times — on  such  occasions, 
he,  himself,  read  a  chapter  in  the  Bible,  and  then  she  began  to  pray; 
stopping,  however,  in  the  middle  of  sentences,  and  praying  in  such  a 
manner  as  to  turn  the  whole  into  mockery. — On  refusing,  which  she 
sometimes  did,  the  deceased  would  fly  into  a  passion,  and  after  upbraid- 
ing and  swearing  at  her,  pray  himself." 

On  this  head  may  also,  briefly,  be  referred  to,  the  evidence  of  a  wo- 
man, named  Burrows.  Burrows  was  in  attendance  on  the  deceased,  in 
1810,  with  her  daughter,  whom  she  took  to  him  to  be  electrified  for  the 
palsy.  Observing  to  the  deceased,  on  one  such  occasion,  that  her  hus- 
band, who  was  afflicted  with  asthma,  was  very  poorly;  the  deceased  told 
her  he  would  die,  but  added,  '^  come  up  stairs  with  me,  and  I'll  pray  for 
him."  The  deceased  accordingly  took  her  up  stairs,  and  gave  her  a 
hassock  to  kneel  on;  and  then,  kneeling  himself,  made  a  prayer  for  her 
husband.  The  witness  forgets  the  words,  but  says,  that  the  deceased, 
she  remembers,  was  ^^  very  loud  and  boisterous,  and  made  a  deal  of 
noise;  and  that  she  did  not  consider  that  there  was  any  devotion  in  his 
prayers."  On  returning  down  stairs,  as  the  servant  opened  the  door, 
the  deceased  observed — ^^Mrs.  Burrows,  that  damn'd  fellow  of  mine 
is  going  away;"  and  asked  her  if  she  could  recommend  him  a  servant: 
the  witness  was  shocked,  she  says,  to  hear  an  oath  from  a  man's  lips, 
who  had  just  been  praying  as  the  deceased  had.  On  another  occasion  of 
the  witness  remarking  to  the  deceased,  that  ^^  Mr.  Wilson  had  given 
them  a  fine  lecture  on  the  preceding  (Sunday)  evening,"  the  deceased 
assented,  adding,  (with  reference,  I  presume,  to  that  lecture)—**  Yes,  I 
could  get  no  rest  all  night:  [1  suppose,  for  thinking  of  the  lecture]  ttie 
devil  and  I  were  wrestling  all  night;  but  damn  him,  I  conquered  him 
at  last"  "  Long  ago  as  it  is,"  says  the  witness,  *'she  remembers  it 
well." 
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As  connected  with  this  subject  may  also  briefly  be  adverted  to,  in  this 
plaoe^  what  appears  in  the  evidence,  in  reppect  of  those  high  notions, 
which  the  deceased  constantly  entertained  of  the  propriety,  in  all  par- 
ticulars, of  his  own  conduct;  and  of  the  immaculate  purity,  and  perfec- 
tion, of  his  own  character.     [The  Court  is  not  here  speaking  of  his  no- 
tions of  this  sort,  with  regard  to  his  treatment  of  his  daughter — as  rather 
belonging  to  (and  partly,  indeed,  spoken  of  under)  another  head.     Of 
these,  however,  the  Court  may  again  observe,  by  the  way,  on  the  utter 
absurdity — finding  the  deceased,  as  it  does,  aifter,  and  in  the  midst  even, 
of  conduct  towards, the  daughter,  such  as  that  already  described,  uni- 
formly representing  himself  as  the  tenderest  and  most  indulgent  of 
fathers — constantly,  and  vehemently,  protesting,  to  all  persons,  and 
upon  all  occasions,  that  ^<  he  had  never  harboured  an  unkind  thought  to- 
wardsTier" — "  never  had  spoken  an  unkind  word  to  her" — and  that  "  it 
was  his  daughter's  misery  and  misfortune,  not  to  be  sensible  of  the  bless- 
ing and  privilege  which  heaven  had  afforded  her,  in  the  possession  of  so 
mud  and  so  affectionate  a  parent.''}    But  the  Court  is  here,  principally 
referring  to  those  extravagant  ideas,  conceived  by  the  deceased,  of  his 
own  purity,  and  perfection,  generally — the  more  striking,  as  viewed  in 
contrast  with  those  opinions  of  the  "  total  and  absolute  depravity  of  hu- 
man nature,"  &c.,  which  he  is  pleaded,  by  the  nephews j  to  have  adopted, 
in  common  with  other  rigid  Calvinistical  principles.     For  no  part  of 
this  doctrine  does  the  deceased  seem  to  have  considered  applicable,  in 
his  own  particular  instance — quite  the  contrary.  He,  forsooth,  is  "per- 
fectly good,"  "perfectly  wise,"  " perfectly  happy" — it  is  impossible 
for  him,  "  either  to  think  or  do  wrong" — ^the  "  bare  idea  of  it  is  insup- 
portable to  him" — **  his  mind,"  he  tells  the  witness,  Mr.  Bartlett,  "  is  as 
pure  as  his  God's— he  is  perfect  as  the  Deity." 

(II.)  The  evidence  to  the  deceased's  extravagant,  and,  I  again  say, 
insane  notions  on  the  subject  of  electricity,  may  be  more  briefly  disposed 
o£  We  have  already  seen  him  (a)  actually  quarrelling  with  his  friend, 
Mr.  Paternoster,  for  laughing  at  his  boasts  of  *^  doing  more  than  any- 
body eke  with  his  electricity:^*  but  the  deceased,  l  take  it,  was  far  too 
deep  to  betray  all  his  fancies,  on  this  head,  to  Mr.  Paternoster.  Such, 
for  instance,  as  his  notion  of  the  feasibility  of  delivering  pregnant  wo- 
men by  electricity — an  experiment,  which  we  have  it  from  an  adverse 
witness,  Mr.  Pinhom,  that  the  deceased  proposes  to  try  on  a  baker's 
wife  in  his  neighbourhood;  promising  to  take  his  bread  of  the  husband, 
in  return  for  his  consent.  But  the  baker,  not  liking,  it  seems,  as  the 
witness  (himself  a  medical  man)  expresses  it,  the  ^^  shocking**  experi- 
ment, the  deceased's  theory,  on  this  head,  is  never,  that  I  see,  reduced 
into  actual  practice — probably,  however,  only  for  want  of  a  subject;  as 
I  collect  from  his  coolness  towards  Mrs.  Ottley,  deposed  to  by  that  wit- 
nessy  for  declining  to  furnish  him  with  a  subject,  in  the  person  of  one  of 
her  married  daughters,  then  near  her  confinement  In  conclusion,  on 
this  head,  it  can  only  be  requisite  to  refer  to  Mr.  Bartlett's  evidence,  on 
the  eighteenth  article  of  the  daughter's  first  plea.  He  deposes,  that "  the 
deceased,  in  speaking  of  his  professional  skill  to  him,  the  witness,  which 
he  was  in  the  habit  of  doing,  mentioned,  from  time  to  time,  instances  of 
cures  that  he  had  performed;  some  of  which  were  highly  improbable, 
and  others  quite  incredible.     Among  others,  he  said,  that  a  patient,  a 

(a)  Page  451,  ante. 
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young  woman,  was  once  brought  to  him  to  be  electrified,  for  a  muscular 
contraction  of  her  arm,  so  serious,  as  to  render  the  arm  perfectly  useless^ 
After  electrifying  her  for  some  time,  the  deceased,  perceiving,  as  he  told 
the  witness,  that  she  had  faith  to  be  healed,  commanded  her  to  <  stretch  forth 
her  arm' — whereupon,  he  added,  <  she  stretched  it  forth,  whole  even  as 
the  otlier.'  "  The  deceased,  the  witness  says,  was  perfectly  serious,  and 
earnest,  in  all  this — ^and  he  was  frequently  ofiended  with  the  witness, 
for  not  placing  implicit  reliance  in  his  account  of  ^^the  unlimited 
power,  which  he  considered  himself  to  possess,  of  curing  all  manner  of 
complaints  by  means  of  electricity. "  This,  according  to  M r.  Bartiett— 
so,  again,  Willatts  deposes,  that,  ^<  the  deceased  frequently  declared,  and 
seemed  to  be,  and  was^  he,  the  witness,  is  confident,  fully  assured,  that^ 
in  his  use  of  electricity,  he  was  endowed  with,  and- assisted  in  his  cures 
by,  a  supernatural  power."  And  several  other  witnesses  depose  to  the 
same  efiect. 

There  is  much  more  in  the  evidence  to  the  deceased's  conduct,  in 
particulars,  (still  quite  irrespective  of  his  daughter,)  which  it  is  impos- 
sible,  I  think,  to  account  for,  but  by  supposing  that  the  deceased  was  of 
unsound  mind,  in,  and  upon,  such  particulars.  For  instance — his  squab- 
bles with  draymen,  for  riding  on  the  shafts  of  their  waggons;  and  with 
drovers,  for  passing  with  their  cattle  down  his  street:  squabbles  from 
which  it  appears  that  the  deceased  was  glad,  at  times,  to  make  good  hi» 
retreat,  as  fast  as,  and  how,  he  could — his  sallies  out  with  his  horsewhip, 
upon  children  at  play,  in  his  neighborhood:  occasions,  upon  which,  it 
seems,  the  parties  assailed,  would  greet  their  assailant  with  shouts  of 
"Mad  Stott !"  "  Mad  Stott !"— his  alternate  fits  of  silence  and  loqua- 
ciousness'; of  elation  and  despondency:  at  times,  we  have  seen,  repre- 
senting himself  as  not  only  perfectly  good  and  wise,  but  <<  perfectly 
happy f^^  proposing  himself,  even  as  a  signal  instance  of  this — at  other 
times,  <<  walking  and  mcfping  about  the  house,  for  days  together,  with 
his  hands  behind  him,  sobbing  and  moaning" — in  short,  in  a  state  of 
utter  dejection.  Of  some  particular  transactionsy  again,  referable  to 
this  head,  let  the  following  be  taken  as  a  specimen.  The  deceased  in- 
sists on  liberally  rewarding  the  witness,  Mr.  Bartiett,  (as  by  purchas- 
ing a  benefice  for  him,  and  so  on),  for  trouble  taken,  and  expense  incur- 
red, by  Mr.  Bartiett,  in  relation  to  his  daughter — and  then,  by  way  of 
reward,  he  thrusts  a  crown  piece  into  his  hand,  which  the  witness  thinks 
it  safer  to  take,  than  reject;  the  deceased's  manner,  at  the  time,  he  says, 
being  "  actually  frantic."  Again — ^he  tells  the  same  witness  that  he  has 
applied  to  the  Lord  Chancellor,  (with  whom  he  pretends  an  interest,  in 
consequence  of  some  miraculous  cure  performed  on  one  of  his  daughters), 
for  a  living  for  him — he  sends  his  maid-servant,  in  the  presence  of  the 
witness,  with  his  (verbal)  compliments  to  Lady  Eldon,  begging  to  know 
if  the  living  is  ready — ["  the  living  for  Mr.  Stott's  friend — the  living 
for  Mr.  Stott's  friend" — repeating  it,  over  and  over,  in  a  manner  indes- 
cribable, the  witness  says] — and  he  becomes  extremely  indignant  at 
Lady  Eldon's  returning  for  answer,  in  efiect,  that  she  knows  nothing  at 
all  about  *•  the  living  for  Mr.  Stott's  friend — never  troubling  his  lord- 
ship on  such  subjects."  It  would  be  idle,  however,  to  repeat  all  of  this 
sort  that  occurs  in  the  evidence;  sufficient  having  been  repeated  in  my 
judgment,  to  justify  the  conclusion  at  which  I  arrive  on  this  part  of  the 
evidence — being,  as  already  said,  that  it  not  only  maieriaUy  assistSj 
in  proof  of  the  daughter's  principal  case  of  insanity,  quoad  hane;  but 
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that  it  also  proves  her  secondary,  or  subordinate,  case,  so  again  to  call 
it — ni^mely,  that  the  deceased  was  of  unsound  mind  in  matters,  and  upon 
subjects,  with  which  she,  the  daughter,  was  wholly  unconnected. 

(III.)  Was  the  deceased,  however,  sane  or  insane,  in  the  act,  and  so, 
at  the  iimej  of  making  his  will?(a}  I  couple  these  considerations^  as  I 
am  justified  in  doing,  for  this  plain  reason:  no  man  can  be  deemed  sane 
at  the  time  of  his  doing  an  insane  act — no  man  can  be  deemed  of  sound 
mind  at  the  very  period  of  doing,  that  which,  being  done,  argues  him  of 
unsound  mind — either  in  reason  or  in  kw.  Now  the  answer  to  this 
question  plainly  involves  the  point  2X  final  issue  in  the  present  cause — 
the  validity,  or  the  contrary,  in  law,  of  the  will  here  propounded.  Still, 
in  furnishing  that  answer,  and  so,  in  effect,  in  disposing  of  this  whole 
ease,  (which  is  all  that  remains  to  the  Court(6))  brevity  and  perspicuity 
are,  happily,  not  so  incompatible,  but  that  the  one  is,  I  think,  attainable, 
without  any  sacrifice  of  the  other. 

Was  the  deceased,  tfutii  I  repeat,  of  sound  or  of  unsound  mipd,  when 
he  made  and  executed  the  will  propounded  in  this  cause? — in  determin- 
ing which  I  am  to  remember,  that  though  the  deceased  is  proved,  in  my 
judgment,  as  already  said,  to  have  been  insane,  at,  and  long  prior  to,  that 
time  (throughout  nearly  his  whole  life)  in  many  particulars — still  that 
he  is  also  proved,  (indeed,  was  never  denied)  to  have  been  sui  juris  at 
all  times,  and  sane  upon  all  ordinary  subjects,  and  in  all  ordinary  re* 
spects;  at  least  until  a  period  subsequent,  by  several  years^  to  the  date 
c^this,  the  contested,  will.  Keeping  all  this  in  mind— upon  the  accu-- 
mulated  matter  in  evidence  before  the  Court — have  the  nephews  sus- 
tained their  plea.(c)  that  the  deceased  made  and  executed  this  will,  being 
qf  sound  mind  at  the  timey  on  the  one  hand — or  has  the  daughter,  on 
the  other  hand,  {proved  her  case,  that  in  the  act,  and  so,  at  the  timCy  of 
his  paaking  this  will,  the  deceased  was  of  unsound  mind;  or,  as  the  law 
best  expresses  it,  a  person  *^  non  compos  mentisJ*^ 

The  deceased's  state  of  mind,  at  the  time  of  his  making  his  will,  is 
intimately,  I  think,  connected  with  his  state  of  mind  on  the  subject  mat- 
ter of  his  will — understanding  by  this,  the  disposal,  by  will,  of  his  pro- 
perty. If  the  deceased  were  at  all  times  of  unsound  mind,  on  the  sub- 
ject matter  of  his  will,  he  must  have  been  of  unsound  mind  at  the  time 
of  makine  his  will.  To  suppose  the  contrary,  would  be  to  suppose  the 
deceased  both  sane  and  insane,  at  the  same  time,  on  the  same  subject; 
a  supposition,  I  apprehend,  equally  absurd  in  a  legal,  («{)  and  moral,  point 
of  view.     And, 

Subject  to  these  considerations,  the  question  in  the  end  to  be  deter- 
mined, the  point  Bt  final  issue,  is — not  whether  the  deceased's  insanity 
in  certain  other  particulars,  as  proved  by  the  daughter,  should  have  the 
effect  of  defeating  a  will,  generally j  of  the  deceased,  or  ev^n  this  iden- 
tical will — but  it  is,  whether  his  insanity,  on  the  subject  of  his  daughter^ 
aSy  also,  proved  by  the  daughter,  should  have  the  effect  of  defeating,  not 
80  much  any  will  (a  will,  generally),  of  the  deceased,  as  this  identical 
will — ^and  to  the  decision  of  that  question,  I  am  to  be  understood  as  solely 
addressing  myself  in  the  following  observations. 

Now,  the  daughter  being  in  this  case  a  sole  next  of  kin,  the  deceased's 
only  child,  it  is  quite  impossible,  I  think,  to  disconnect  the  daughter 

(a)  Vide  page  433,  ante.  (b)  Vide  page  449,  ante, 

(c)  Vide  page  436,  ante.  (nf)  Vide  page  443,  ante. 
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from  the  subject  matter  of  his  will;  from  the  disposal  by  will,  that  is^ 
of  his  property — they  are  subjects,  in  effect,  identified.  Hence,  the 
deceased's  insanity  on  the  subject  of  his  daughter,  generally  speakingf 
being  proved,  at  all  times,  in  my  judgment;  it  follows,  that  his  insanity, 
at  th^  times  of  making  his  will,  is  also  proved  in  my  judgment — ttkless, 
the  contrary  is  to  be  in/erred  from  the  will  itself.  But  the  inference 
furnished  1}y  the  will  itself  (and  it  is  for  this,  onlyy  that  I  refer  to  the 
dispositive  part — to  the  contents — of  the  will,  at  all)  is  quite  the  other 
way.  For  the  prominent  feature  of  the  deceased's  insanity,  in  respect 
of  the  daughter,  was  aversion,  or  antipathy,  to  the  daughter — so  pleaded, 
and  so  proved:  and  the  will  is  a  will  plainly  inofficious,  so  far  as  regards 
the  daughter;  being  a  will  by  which  she,  in  effect,  is  disinherited— dis- 
inherited, too,  in  favour  of  parties,  nearly  utter  strangers  to  the  deceas- 
ed (for  so  it  appears);  though  not  remotely  connected  with  him  by  blood, 
as  being  his  sister's  children.  Therefore,  it  follows,  that,  in  my  judg- 
ment, the  deceased  is  proved,  upon  the  whole  matter,  to  have  been 
insane  at  the  time  of  his  making  this  will;  which  was  the  daughter's 
case. 

At  the  same  time,  the  contents  of  this  will,  to  a  great  extent,  are  in- 
dependent of  the  daughter's  case,  though  referred  to  as  above,  by  the 
Court,  in  aid  of,  and  by  way  of  explaining,  that  case.  By  this  I  mean, 
that  the  contents  of  the  will,  in  this  case,  are  not,  by  any  means,  the 
substantive  ground  of  the  Court's  judgment  For  the  contents  of  the 
will  in  this  case,  are  clearly  not  of  a  nature,  substantively  taken,  to  found 
a  sentence  pronouncing  that  will  to  be  invalid.  Accordingly,  the  Court 
is  referring  to  them  for  no  such  purpose:  in  other  words,  it  is  neither 
concluding  that  the  deceased  in  this  cause  was  insane  as  to  his  daughter, 
BECAUSE  he  disinherited  his  daughter;  nor  any  thing  of  the  kind.  But 
having  concluded  the  deceased  insane,  as  to  his  daughter,  generally 
speaking,  (a  conclusion  at  which  it  has  arrived  by  other  means),  what 
the  Court  has  been  doing  is  this.  It  has  been  referring,  as  I  apprehend 
that  it  was  at  perfect  liberty,  and  even  bound,  to  refer  to  the  contents  of 
the  will,  in  order,  if  possible,  to  ascertain  by  these,  whether  such  in- 
sanity was  present  to  the  mind  of  the  deceased,  and  in  actual  operation, 
as  charged  by  the  daughter,  at  the  time  of  making  his  will.  And 
finding  it  to  have  been  so  present — finding  it  to  have  been  so  in  opera- 
tion(a) — the  contents  of  the  will  plainly  bespeaking  all  this — the  con- 

(a)  The  actual  presence  and  operation  of  this,  at  the  making  of  the  will,  being 
imfiercefitible  to  the  parties  immediately  connected  with  the  factum  of  the  wiU 
(the  witnesses  on  the  condidit)  might  be  partly  owing,  as  observed  by  the  Court, 
to  the  following  circumstance.  Mr.  Bramley,  the  solicitor  who  prepared,  and 
one  of  the  subscribed  witnesses  to,  the  will,  deposed,  that  in  his  several  in- 
terviews with  th6  deceased, on  the  subject  of  his  will,  "having  understood,  from 
various  sources,  that  there  was  a  dtsagreement  between  the  deceased  and  his 
daughter,  and  knowing  the  deceased  to  be  a  man  oi peculiar  temper,  he  avoided 
all  needless  communication,  on  the  subject  of  his  daughter,  as  much  as  he  could; 
being  determined,  simply,  to  receive,  and  obey,  the  directions  of  the  deceased 
relative  to  her;  so  that,  in  fact,  very  little  was  said  on  that  subject."  And  both 
this  witness,  and  the  other  subscribed  witness  examined  in  this  cause,  Mr.  Haoi- 
mond,  deposed,  that  at  the  actual  execution  of  the  will,  the  daughter  was  not, 
in  any  way,  mentioned,  or  alluded  to,  either  by  the  deceased,  or  by  any  other 
person."  Now,  the  deceased's  infirmity  chiefly  consisting  in  delusion  on  the  sub- 
ject of  his  daughter,  he  was,  clearly,  the  less  likely  to  betray  it,  on  the  occasion 
in  question, 'from  that  topic  being  studiously  avoided — ^thc  vibration,  if  any,  would, 
of  course,  be  less  sensible,  from  the  chord  not  being  struck.    Both  the  above 
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elusion  is,  I  think|  inevitable,  that  the  deceased  was  of  unsound  mind 
at  the  time  when  he  made  this  will.  Had  the  contents  of  the  will  fur- 
nished a  contrary  inference — had  the  will)  so  far  as  respects  the  daughter, 
been,  in  all  parts  of  it,  an  officious  will,  the  conclusion  upon  this  head, 
and  so  upon  the  whole  case,  might  have  been  different;  the  very  con- 
'  tents  of  the  will  would,  in  that  case,  have  inferred,  that  however  par- 
tially insane  (insane  on  the  subject  of  his  daughter)  the  deceased  might 
have  been,  generally  speaking,  still  that  such  partial  insanity  was  not 
present  to  his  mind;  was'  not  in  actual  operation,  at  the  time  of  hismak* 
ing  the  will,  in  which  event  the  will  might  have  been  valid.  It  is 
clear,  however,  that  in  respect  of  a  will  not  inofficious  as  to  the  daugh- 
ter, no  such  question  as  the  present,  in  its  whole  complexion,  could,  by 
possibility,  have  arisen. 

In  a  word,  the  will  propounded  in  this  cause,  a  will  virtually  disin- 
heritiilg  the  daughter,  being  (plainly  so  to  be  inferred)  the  direct,  un- 
qualified, offspring  of  that  morbid  delusion,  provedy  I  may  now  say 
without  any  qualification  or  restriction,  to  have  been  ever  present  to  the 
mind  of  the  deceased,  as  to  the  character  and  conduct  of  his  daughter— > 
being,  if  I  may  so  term  it,  the  very  creature  of  that  morbid  delusion 
put  into  act  and  energy — I,  at  least,  can  arrive  at  no  other  conclusion, 
than  that  the  deceased  was  insane  at  the  time  of  his  making  the  toill 
propounded  in  this  cause;  and  consequently  that  that  will  itself  is  null 
and  void  in  law. 

In  so  concluding,  the  Court  has  only  again  to  protest,  that  its  feel- 
ings in  this  case,  have  not  been  suffered  to  bias  its  judgment  Had 
the  daughter  appeared  even  more  amiable  than  she  does, — had  the  de- 
ceased's whole  treatment  of  that  daughter  been  proved  even  more  un- 
natural than  it  is — finally,  were  the  daughter's  disinherision  by  the  will 
here  propounded  even  more  total,  and  complete,  than  that  which  the 
will  here  propounded  purports  to  effect — still  in  the  absence  of  full 
proof,  that  the  whole  of  this,  on  the  part  of  the  deceased,  was  founded 
in,  and  solely  imputable  to,  morbid  delusion,  or  insanity,  (present  to 
the  mind  of  the  deceased,  as  well  generally j  as  at  the  time  of  his  mak- 
ing and  executing  this  identical  will),  on  the  subject  of  his  daughter,  and 
so,  on  the  subject  matter  of  the  will,  the  Court,  however  painful  to  its 
own  feelings,  should,  and  would,  have  adopted  a  different  conclusion  to 
that  at  which  it  actually  arrives.  But  the  whole  of  this  conduct  on  the 
part  of  the  deceased,  (the  actual  making  and  executing  of  this  will  in- 
clusive), being,  I  think,  fully  proved  to  have  been  founded  in,  and 

witnesses  deposed,  that  they  were  utter  strangers,  to  the  deceased  haviag  felt  or 
practised  any  such  antipathy  for,  or  conduct  towards,  the  daughter,  as  that  of 
which  the  evidence  convicted  him*-or  that  they  even  suspected  the  deceased  and 
his  daughter  of  being  on  terms  of  any  other  than  ordinary  disagreement. 

It  was  also  observed  by  the  Court,  as  a  circumstance,  that  there  was  a  some- 
thing, **  sounding  to  folly'*  upon  the  face  of  the  will  itself— alluding,  this,  to  the 
expresaed  reasons  for  the  (intended)  legacy  to  Goff,  and  for  that  to  Miss  Hey; 
the  former  only  intelligible  by  reference  to  the  latter  [see  note  (a)  page  466], 
The  deceased's  attention  was  called  to  this  by  the  solicitor,  previous  to  the  com- 
pletion of  the  instrument:  and  a  blank  had  been  left,  for  the  very  |)urpose  of  ena- 
bling him  to  avoid  this  absurdity,  or  incongruity,  by  slightly  varying  the  phrase 
in  which  his  reasons  for  the  legacy  (intended)  to  Mr.  Goff  were  expressed.  But 
the  deceased,  as  deposed  by  Mr.  Bramley,  declined  acceding  to  nis  suggestion 
upon  this  head— only  observing,  in  answer,  that  "the  words  mt/«/ remain  as  they 
were.*'  The  clause  in  question  was  then  inserted  verbatim  from  a  former 
■cript— in  which»  however,  the  clause  as  to  Miss  Iley's  legacy  had  fireeeded  it. 
Vol.  n»  63 
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60lel7  imputable  to,  that  morbid  delusion  just  described — without  an 
effectual  showing  to  the  contrary,  in  any  intelligible  isense  of  that 
phrase: — under  these  circumstances,  I  discharge  my  official  duty,  not 
consult  my  private  wishes  and  feelings,  (though  they  happen  to  concur 
with  this),  in  pronouncing,  as  I  now  do,  that  the  will  here  propounded, 
in  my  judgment,  is  null  and  void;  and  that  the  party  deceased  in  this 
cause,  to  my  conviction,  is  dead  intestate,  in  law. 


TRINITY    TERM. 


ARCHES  COURT  OF  CANTERBURY. 

BRETT  V.  BRETT.— p.  210. 


(On  Petition.) 

The  statute  25  Geo.  II.,  c.  6,  is  limited,  in  fiomt  of  true  cofutruction,  to  wills 
and  codicils  of  real  estate;  though  it  extends,  in  terms,  to  all  wills  and  codicils 
whatsoever.  Hence,  a  legacy,  Sec,  to  a  tubscribinM^  witness  to  a  mere  will,  or 
codicil,  of  fiersonalty  is  a  good  legacy,  and  as  such,  recoverable  at  law;  not- 
withstanding that  &tatute.(a) 

To  arrive  at  the  true  meaning  of  any  particular  phrase  in  a  statute,  that  parti- 
cular phraseis  not  to  be  viewed,  detached  from  its  context  in  the  statute — ^it 
is  to  be  viewed  in  connexion  with  its  whole  context;  understanding  by  this,  as 
well  the  **  title,"  and  **  preamble,"  as  the  <<  purview,"  or  enacting  pait,  of  the 
statute. 

A  DBCREE  in  this  cause>  issued  on  the  4th  of  April,  1826,  calling 
upon  Rosamond  Brett — administratrix,  with  the  will  annexed,  of  Eli- 
zabeth Grossman,  deceased,  by  virtue  of  letters  of  administration  (with 
the  said  will  annexed)  thentofore  granted  to  her  by  the  Prerogative 
Court  of  Canterbury,  as  the  daughter  and  a  next  of  kin  of  the  deceased, 
(the  residue  of  whose  personal  estate  was  undisposed  of  by  her  will) — 
to  answer  to  John  Brett,  a  legatee  of  the  said  deceased,  in  the  sum  of 
250/.,  in  a  cause  of  "subtraction  of  legacy.'^ 

wf  Proctor  appeared  to  this  decree,  for  the  party  citedy  alleging  (on 
petition)  that  John  Brett,  the  legatee  promotins  the  suit,  was  a  sub- 
scribing witness  to  the  will — submitting^  that  by  reason  of  this,  and 
of  the  statute  25  Geo.  2,  c.  6,  his  legacy,  being  the  very  legacy  sought 
to  be  recovered  in  this  suit,  was  null  and  void — and  praying,  that  his 
party  cited,  might  be  dismissed,  accordingly,  from  any  further  observ- 
ance of  justice  in  the  suit. 

In  objection  to  this  prayer,  it  was  denied  by  the  Proctor  for  the 
party  promoting  the  suit,  that  the  legacy  sued  for  was  null  and  void, 
by  the  said  statute;  admitting  the  legatee  to  be  a  subscribing  witness  to 
the  will.     And  in  support  of  that  denial,  it  was  submitted^  that  '^  the 

(a)  Vide  note  (a),  page  506. 
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aforesaid  statute  was  made  to  remove  doubts  that  had  arisen,  who  should 
be  deemed  legal  witnesses  within  the  intention  of  an  act  passed  in  the 
twenty-ninth  year  of  the  reign  of  Charles  the  Second,  for  the  preven- 
tion of  frauds  and  perjuries;  and  ihat,  by  the  fifth  section  of  such  lastr 
mentioned  act,  it  is  declared,  that  such  act  relates  to  the  devises,  and 
bequests,  of  lands  or  tenements,  devisable,  either  by  force  of  the  statute 
of  wills,  or  by  that  statute;  or  by  force  of  the  custom  of  Kent,  or  of  the 
custom  of  any  boroughs  or  any  other  particular  custom;  and  does  not 
contain  any  enaotment,  or  declaration,  in  respect  to  wiUs,  or  testaments, 
of,  or  concerning,  personal  estate  only.''  Upon  these  grounds  it  was 
prayed,  that  the  Court  would  reject  the  prayer  of  the  party  cited;  and 
direct,  or  permit,  the  suit  to  proceed. 

There  were  no  affidavits  exhibited  on  either  side — ^there  being  no 
fact,  or  facts,  in  dispute  between  the  parties.  The  question  of  law,  as 
to  tlie  true  construction  of  the  statute  of  George  the  Second,  now,  ^ter 
argument,  stood  for  the  judgment  of  the  Court 

On  th£  part  of  the  administratrix,  it  was  argued,  as  on  that  of 
the  plaintiff  in  the  case  of  <<  Lees  v.  Summersgill"(a),  and,  princi- 
pally, on  the  same  grounds,  that  a  legacy  to  a  subscribing  witness  to  a 
will,  though  of  personalty  only,  was  void,  under  the  statute  of  Geo.  II.: 
and  that,  what  inference  soever  might  be  furnished  from  its  preamble, 
in  favour  of  confining  the  operation  of  that  statute  to  wills  of  real  estate, 
still,  the  words  of  the  enacting  clause  were  too  clear,  and  peremptory, 
comprehending  all  wills  whatsoever,  to  admit  of  any  such  /imzVea  con- 
struction— it  being  a  known  rule  of  interpreting  acts  of  parliament,  that 
the  preamble,  though  it  may  assist  the  construction  of  ambigwms 
words,  cannot  controul  a  clear,  and  express,  enactment.  And  the  case 
of  ^'  Lees  and  Summersgill"  itself  was,  of  course,  relied  on,  as  a  case 
in  point — in  which  Sir  William  Grant,  the  then  Master  of  the  Rolls, 
had  decided,  upon  argument,  and  after  time  taken  for  deliberation,  that 
the  statute  extended  to  all  wills,  and  codicils,  whatsoever. 

On  the  contrart,  it  was  contended,  for  the  legatee,  as  for  the 
defendant  in  the  case  of  <<  Lees  and  Summersgill,"  that  the  statute  had 
no  reference  to  a  mere  will  of  personal  estate^its  sole  object  clearly 
being,  devises  within  the  Statute  of  Frauds.  And  the  decision  in  ^  Lees 
y.  SummersgiU"  was  suggested,  (in  answer  to  that  case)  to  have  been 
principally  owing  to  misinfarmation,  conveyed  to  the  Master  of  the 
Kolls,  as  to  the  construction  of  the  act,  here,  in  Doctors*  Commons^ 
where  the  act  was  said  (but  erroneously)  to  have  been  "uniformly  un- 
derstood not  to  affect  wills  of  personal  estate.''  And,  in  support  of  this 
part  of  the  argument,  the  practice,  here,  of  rejecting  the  evidence  of  a 
subscribing  witness,  being  also  a  legatee,  on  the  score  of  interest,  was 
relied  on;  as  was  also  the  judgment  of  the  late  Dean  of  the  Arches,  Sir 
William  Wynne,  in  the  case  of  "Linton  and  Blackburn  v.  Law*' — a 
note  of  which  case  (printed  in  the  margin)  (6)  was  read,  in  the  course  of 

(a)  Lees  v.  Summersgill,  17  Vesey,  p.  510. 

(b)  LINTONand  BLACKBURN  v.  LAW. 

IsABBLLA  Bbbbikav,  widow,  wds  the  deceased :  she  died  Aagust  1796,  having 
made  a  will»  and  thereof  appointed  WiUiam  Linton  and  Israel  Blackburn,  exe- 
cutorSk  The  wiU,  which  disposed  of  personal  property  only,  was  witnessed  by 
two  persons,  one  of  whom  was  the  said  William  Linton. 

A  caveat  having  been  entered*  on  the  part  of  Esther  Law,  widow,  the  sister  of 
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the  argument,  to  the  Court;  and  which  was  maintained  to  be  precisely 
in  point,  for  limiting  the  operation  of  the  act  to  wills  of  real  estate. 

the  deceased  against  probate  of  the  said  will  being  granted^  the  same  was  warned, 
on  behalf  of  the  executors;  and,  on  the  first  sesdon  of  Michaelmas  term,  1796, 
probate  was  prated  to  be  granted  to  them,  jointly;  and  the  cause  proceeded  un- 
til the  By  Day,  in  that  term;  when  the  proctor  of  the  said  William  Linton  ex- 
hibited a  proxy  of  renunciation,  from  his  party,  and  prayed  him  to  be  dismiued, 
for  the  purpose  of  becoming  a  witness.  This  was  objected  to  by  the  Proctor  for 
Mrs.  Law,  and  the  Judge  assigned  to  heainhe  petition  of  both  Proctors  thereon. 

The  objection  of  the  Proctor  of  Mrs.  Law  to  Linton  being  dismissed,  was  as 
follows : — "  That  both  the  executors  had  been  sworn  to  the  performance  of  the 
will — that,  shortly  after  the  death  of  the  testator,  the  said  William  Linton,  as  one 
of  the  executors,  took  upon  himself  the  active  management  of  the  deceased's 
affairs,  possessed  himself  of  the  whole  effects,  gave  orders  for  the  interment,  and 
applied  to  John  Henfree,  an  auctioneer,  for  the  purpose  of  selling,  by  public  auc- 
tion, the  deceased's  goods;  and  the  said  John  Henfree  did,  on  the  22d  November, 
J796,  and  whilst  the  validity  of  the  will  was  contesting,  agreeable  to  the  orders 
of  the  said  William  Linton,  advertise,  in  the  Public  Ledger,  for  the  sale  of,  and 
afterwards  sold,  the  same,  and  paid  the  proceeds  into  the  hands  of  the  said  Wil- 
liam Linton:  and  he  the  said  William  Linton,  among  other  things,  after- 
wards paid  on  account  of  the  deceased's  estate,  7L,  or  thereabouts,  to 

Errington,  for  the  use  of Connolie,  the  landlord  of  the  deceased's 

house;  and,  that  he,  the  said  William  Linton,  had  also,  by  a  proxy,  dated  19th 
November,  1796,  authorised  his  Proctor  to  propound  the  will  on  his  behalf,  as 
one  of  the  said  executors— and,  that,  on  the  23d  November,  the  will  was  pro- 
pounded on  bis  behalf;  and  a  common  condidit  given  in,  and  admitted  accord- 
ingly." It  was  therefore  submitted,  that,  "the  said  William  Linton,  having  so 
intermeddled,  he  could  not,  by  law,  and  practice,  be  at  liberty  to  withdraw  him- 
self from  the  said  cause,  for  the  purpose  of  being  examined  as  a  witness." 

On  the  part  of  William  Linton,  it  was  not  denied  that  he  had  so  intermeddled; 
but  it  was  stated,  that,  "  on  the  7th  day  of  September,  the  said  William  Linton 
attended,  with  the  said  Israel  Blackburn,  at  Doctors'  Commons,  and  was,  through 
error,  sworn  as  a  joint  executor,  under  the  supposition  that  he  was  legally  so 
appointed  therein;  that  no  caveat  having  at  that  time  been  entered,  the  said  Wil- 
liam Linton,  in  conjunction  with  the  said  Israel  Blackburn,  did  incautiously,  and  in 
his  own  wron&  intermeddle  in  the  goods,  chattels,  and  credits  of  the  said  deceased; 
and  that,  on  inquiring  into  the  necessary  evidence  to  be  produced,  and  examined, 
on  the  condidit,  to  prove  the  due  execution  of  the  said  will,  it  was  discovered, 
that  the  said  William  Linton  was  a  subscribing  witness  to  the  said  will;  and  there- 
upon, the  Proctor  of  the  said'  William  Linton,  on  the  By  Day  after  Michaelmas 
term,  1796,  prayed  him,  the  said  William  Linton,  to  be  dismissed  from  this  suit, 
in  order  to  his  becoming  a  witness;  submitting,  that  the  appointment  of  the  said 
William  Linton  to  be  an  executor  to  the  said  will,  was  and  is  null  and  void,  to  all 
intents  and  purposes,  in  law,  by  reason,  that  he  is  a  subscribing  witness  theret$». 
And  the  said  Proctor  then  declared,  that  he  proceeded  no  further,  in  the  said 
suit,  on  behalf  of  the  said  William  Linton;  and  prayed  him  to  be  dismissed." 

The  petition  came  on  to  be  heard;  when  Dr.  Nicholl,  counsel  for  Linton,  in 
support  of  his  case,  stated  the  act  of  the  25th  Geo.  II,  cap.  6. 

COUET. 

Sir  WiLLiAjf  WririiE. 

It  has  been  argued,  that  the  appointment  of  William  Linton  to  be  an  executor, 
is  void  in  law;  and,  in  support  ot  this,  the  act  of  the  25th  Geo.  IL,  has  been  re- 
lied on— 4his  objection  is  new— that  statute  relates  merely  to  reai  estate,  and  does 
not  Ap'ply^  to  fiersonal  property;  and  so  the  title  purports— if  it  had  been  intended 
to  extend  to /t^rsona/ estate,  it  would  have  been  mentioned.  The  act  runs  thus, 
*  VVhereas  some  doubts  have  arisen  on  the  act  for  preventing  of  frauds  and  per- 
juries, who  shall  be  deemed  legal  witnesses,  within  the  intent  ot  the  said  act;"  and  it 
goes  on  to  enact, «« that  if  any  person  shall  attest  the  execution  of  any  will  or  codi- 
cil, made  after  June  24,  1752,  to  whom  any  beneficial  devise,  legacy,  estate,  inter- 
est, gift,  or  appointment,  of,  or  affecting,  any  real  or  personal  estate,  shall  be 
thereby  given,  or  made,  such  devise,  legacy,  estate,  interest,  gift,  or  appointment, 
shall,  so  far  as  affects  such  person  attesting  the  execution,  be  utterly  void,"  &C 
Now  the  Statute  of  Frauds  and  Perjuries,  (29  Car.  2),  does  not  in  any  manner 
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Judgment. 

Sir  John  Nicpoll.    . 

Rosamond  Brett,  administratrix,  with  the  will  annexed,  of  Elizabeth 
Crossman,  is  cited  by  John  Brett,  a  legatee  in  the  will,  in  a  cause  of 
^^subtraction  of  legacy,'^  She  appears  to  the  citation,  but  prays  to 
be  dismissed — insisting,  that  the  legacy  is  void,  on  the  face  of  the  will, 
inasmuch  as  the  legatee  is  a  subscribing  witness.  The  legatee,  in  reply, 
admits  that  he  is  a  subscribing  witness,  but  denies  that  his  legacy  is  void 
on  that  score;  as  the  will  neither  disposes,  nor  purports  to  dispose^  of 
real  property.  The  question  before  the  Court  is,  accordingly,  a  mere 
question  of  law;  for  the  parties  are  agreed  as  to  the  facts  of  the  case. 
And  the  shape  in  which  that  question  presents  itself  is  this — Is  the  statute 
of  Geo.  II.,  in  point  of  true  construction,  liijnited  in  its  operation  to  wills 
and  codicils  of  real  estate:  or  does  it  extend  to,  and  affect,  all  wills  and 
codicils  whatsoever. 

The  key  to  the  opening  of  every  law,  is  the  reason  and  spirit  of  the 
law — it  is  the  ^^  animus  imponentisy^  the  intention  of  the  law-maker, 
expressed  in  the  law  itself,  taken  as  a  whole.  Hence,  to  arrive  at  the 
true  meaning  of  any  particular  phrase  in  a  statute,  that  particular  phrase 
is  not  to  be  viewed,  detached  from  its  context  in  the  statute:  it  is  to  be 
viewed  in  connexion  with  its  whole  context — meaning,  by  this,  as  well 
the  title,  and  preamble,  as  the  purview,  or  enacting  part,  of  the  statute. 
It  is  to  the  preamble,  more  especially,  that  we  are  to  look  for  the  rea- 
son, or  spirit,  of  every  statute;  rehearsing,  this,  as  it  ordinarily  does,  the 
evils  sought  to  be  remedied,  or  the  doubts  proposed  to  be  removed,  by 
the  statute,  and  so  evidencing,  in  the  best  and  most  satisfactory  manner, 
the  object  or  intention  of  the  legislature,  in  making,  and  passing,  the 
statute  itself. 

The  particular  phrase,  ^^any  will  or  codicil,"  occurring  in  the  statute, 
upon  which  the  present  question  depends,  viewed  thus  in  connexion 
with  its  whole  context  in  the  statute,  is  not  even  difficult  of  interpreta- 
tion, in  my  view  of  it  It  is  not,  I  think,  to  be  taken  in  thb  general 
sense,  which  the  phrase  of  itself,  "any  wlQ  or  codicil,"  imports — on 

apply  to  fierwnal  estate.  Again,  by  the  said  act  25th  Geo.  II.,  sec.  10,  it  is  re- 
cited, that  *'  whereas,  in  some  of  the  British  colanies»  or|plantations,  in  America, 
the  act  of  the  29  Car.  II.,  has  been  received  for  law;  or  acts  of  assembly  hare 
been  made,  whereby  the  attestation  and  subscription  of  witnesses,  to  devises  of 
lands,  tenements,  and  hereditaments  have  been  required :  therefore,  to  p;*event 
doubts  which  may  arise  in  relation  to  such  attestation,  it  is  enacted,  that  this  act 
shall  extend  to  such  of  the  said  colonies,  and  plantations,  where  the  said  act  of 
the  29th  Car.  II.  is,  by  act  of  assembly,  made,  or  usage  received,  as  law;  or  where, 
by  act  of  assembly,  or  usage,  the  attestation  and  subscription  of  a  witness,  or  wit- 
nesses, are  made  necessary  to  such  devise ;  and  shall  Have  the  same  force  and 
effect,  in  the  construction  of,  or  for  the  avoiding  of  doubts  upon,  the  said  act  of 
assembly,  and  laws  of  the  said  colonies,  and  plantations,  as  the  same  ought  to 
have  in  the  construction  of,  or  for  the  avoiding  of  doubts  upon,  the  said  act  of  the 
29th  Car.  II.,  in  England,"  If,  therefore,  there  had  been  any  doubt  upon  the 
meaning  of  the  preceding  part  of  the  act,  the  10th  section,  (which  relates  to  co- 
lonies), does  that  doubt  away;  for  (hat  clearly  relates  to  wills  of  land  only.  Be- 
sides, the  practice  of  the  Court  hath  been,  ever  since  the  passing  of  that  act,  for 
executors,  or  legatees,  who  have  bieen  subscribing  witnesses,  to  release,  for  the 
purpose  of  becoming  comfietent  lyitnesses :  and  if  they  have  been  examined,  with- 
out releasing,  their  depositions  have  constantly  been  refused  to  be  read ;  which 
proves  that  the  appointment,  or  legacy,  in  wills  of  personal  property  only,  is  not 
void;  nor  has  ever  been  considered  so  to  be. 

And  the  prayer  that  Linton  might  be  dismissed*  in  order  to  be  examined  as  a 
witncMu,  was  accordingly  rejected. 
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the*  contrary,  it  is  to  be  taken  in  that  limited  sense  of  *^  any  will  or  co- 
dicil of  real  estate,"  which  the  context  satisfies  me  is  the  true  interpre- 
t';ation  or  construction  of  the  phrase.  ^ 

The  professed  object  of  the  statute,  is  to  obviate  doubts  relating  to  the 
attestation  of  wills  of  real  estate.  This  is  manifest,  first  and  foremost, 
from  the  iiiie  of  the  act,  which  is  in  these  words,  "  An  act  for  avoiding, 
and  putting  an  end  to,  certain  doubts,  and  question?,  relating  to  the  at- 
teistation  of  wills,  and  codicils,  of  real  estate,  in  that  part  of  Great  Bri- 
Ttain  called  England;  and  in  his  Majesty's  plantations  and  colonies  in 
America. "  Now,  as  to  this  title  of  the  act  It  has  been  said,  that  this  act 
was  penned  by  Lord  Hard  wick:  but  Lord  Hard  wick  could  never  have 
used  the  phrase,  **any  will  or  codicil,"  in  the  sense  of,  **any  will  or 
codicil  of  real  estate;"  as  Lord  Hardwick  must  have  known  that  there 
were  wills  and  codicils  of  persoruilty^  as  well:  to  which,  equally  with 
the  other,  it  is  sought  to  be  inferred  from  this,  that  the  phrase,  <<  any 
will  or  codicil,"  ought,  in  point  of  true  construction,  to  be  extended.  I 
am  not  aware  that  the  Court  is  at  liberty  to  go  into  any  such  extrinsic 
consideration,  as  this  of  who  framed,  or  brought  in  the  bill — that  the 
Court  is  at  liberty  to  travel,  in  any  respect,  out  of  the  act  itself,  for  the 
true  interpretation,  or  construction,  of  the  act  But  if  it  be,  the  Court  may 
inquire,  how  could  Lord  Hardwick  so  misnofner  the  act,  as  it  obvious- 
ly is  misnomered,  if  the  act  was  meant,  and  must  be  taken,  to  afifect  wills 
of  personal  estate?  The  title  of  the  act,  if  this  be  the  true  construction, 
should,  at  least,  not  to  say,  must,  have  been  different  But  the  title  dT 
an  act  of  parliament,  I  may  observe,  is  settled  with  some  solemnity;  and 
this,  too,  after  it  becomes  an  act — that  is,  after  the  question  put,  whether 
the  bill  shall  pass?  and  that  question  carried  in  the  affirmative.  This 
seems  to  imply,  that  in  whatever  sense  the  phrase  **  any  will  or  codicil" 
was  understood  by  the  framer  of  the  bill,  the  sense  in  which  it  was  un- 
derstood by  the  legislature,,  and  in  which  the  Court,  consequently,  is 
bound  to  construe  it,  is  that  of  "  any  will  or  codicil  of  real  estate."  At 
all  events,  it  seems  to  me  full  as  unaccountable,  that  this  act  should  be  so 
entitled,  if  meant  to  affect  personal  estate,  as  that  Lord  Hardwick  should 
have  used  the  phrase  **any  will  or  codicil,'^  in  the  sense  of  "any  will  or 
codicil  of  real  estate" — limited,  as  the  phrase  is,  to  that  sense,  by  its 
whole  context 

So  much  for  the  title  of  the  act  Next,  as  to  the  preamble^  which  is 
in  these  words. — "  Whereas  by  an  act  made  in  the  29th  year  of  his  late 
Majesty,  king  Charles  H.,  entitled,  an  act  for  prevention  of  frauds  and 
perjuries,  it  is,  amongst  other  things,  enacted,  that  from  and  after  the 
24th  day  of  June,  in  the  year  of  our  Lord  1677,  all  devises  and  bequests 
of  any  lands  or  tenements,  devisable  either  by  force  of  the  Statute  of 
Wills,  or  by  that  statute,  or  by  force  of  the  custom  of  Kent,  or  the  cus- 
tom of  any  borough,  or  any  other  particular  custom,  shall  be  in  writing 
and  signed  by  the  party  so  devising  the  same,  or  by  some  other  person 
in  hip  presence,  and  by  his  express  direction;  and  shall  be  attested  and 
subscribed  in  the  presence  of  the  said  devisor,  by  three  or  four  credible 
witnesses,  or  else  they  shall  be  utterly  void,  and  of  none  effect,  which 
hath  been  found  to  be  a  wise  and  good  provision:  but  whereas  doubts 
have  arisen  who  are  to  be  deemed  legal  witnesses,  within  the  intent  of 
the  said  act;  therefore,  for  avoiding  the  same,  be  it  enacted,"  &c. 

Such  is  the  preamble;  in  which  the  self-game  object,  differently  ex- 
pressed^  is  specified,  as  in  the  title  of  the  act     As  expressed  in  the  pre- 
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ambley  it  is,  to  remove  doubts  ^^who  are  to  be  deemed  legal  witoesses 
within  the  Statute  of  Frauds.*'  As  expressed  in  the  tit  ley  it  is,  to  re- 
move doubts  "  relating  to  the  attestation  of  wills  and  codicils  of  real  es- 
tate.'^  But  the  title  and  preamble  strictly  correspond,  notwithstanding; 
as  the  anlt/  wills  and  codicils  to  the  validity  of  which  the  attestation  of 
subscribed  witnesses  is  essential,  by  the  Statute  of  Frauds,  are  "  wills 
and  codicils  of  real  estate.'' 

Its  professed  object,  then,  being  devises  within  the  Statute  of  Frauds, 
both  according  to  the  title,  and  the  preamble,  of  this  statute,  I  now  come 
to  the  first,  and  principal,  enacting  clause;  (being  that,  in  which  the 
phrase  to  be  construed  <*  any  will  or  codicil"  occurs)  and  which  is  in 
these  words.  Therefore,  for  avoiding  such  doubts,  be  it  enacted,  &c., 
tihat  <^  if  any  person  shall  attest  the  execution  of  any  will,  or  codicil^ 
which  shall  be  made  after  the  24th  day  of  June,  in  the  year  of  our  Lord 
1752,  to  whom  any  beneficial  devise,  legacy,  estate,  interest,  gift,  or  ap- 
pointment  of,  or  affecting,  any  real  or  personal  estate,  other  than  and  ex- 
dept  charges  on  lands,  tenements,  or  hereditaments,  for  payment  of  any 
debt,  or  debts,  shall  be  thereby  given,  or  made,  such  devise,  legacy, 
estate,  interest,  gift,  or  appointment;  shall,  so  far  only  a^  concerns  such 
person  attesting  the  execution  of  such  will,  or  codicil,  or  any  person 
claiming  under  him,  be  utterly  null  and  void;  and  such  person  shall  be 
admitted  as  a  witness  to  the  execution  of  such  will,  or  codicil,  within 
the  intent  of  the  said  act;  notwithstanding  such  devise,  legacy,  estate, 
interest,  gift,  or  appointment,  mentioned  in  such  will,  or  codicil." 

Now  it  seems  to  me,  that  the  phrase,  "  any  will  or  codicil,"  in  this 
enacting  clause,  is  so  limited  by  the  avowed  object,  as  expressed  in  the 
title  and  preamble  of  the  act,  to  devises — wills,  or  codicils  of  real  estate 
— ^that  it  ought  not  to  be  construed  to  affect  mere  testaments — ^wills,  or 
codicils,  of  personal  estate  only.  The  Statute  of  Frauds  required  the 
attestation  of  three,  at  least,  competent  witnesses,  to  every  devise: 
so  that  if,  of  three  subscribed  witnesses  to  a  devise,  one,  for  in- 
stance, was  a  legatee,  this  rendering  him,  of  course,  on  the  score  of 
interest,  an  incompetent  witness,  by  a  necessary  consequence  vacated 
the  whole  devise.  The  sole  object  of  the  act  in  question,  I  think,  is  to 
remedy  this  evil — and  this  sole  object  it  effects,  I  conceive,  by  annulling 
the  legacy  of  every  subscribed  witness  to  ^devise^  (and  to  di  devise  only,) 
in  order  to  restore  the  competency — preferring  the  sacrifice  of  a  parti- 
cular legacy,  or  of  particular  legacies,  to  that  of  the  whole  devise;  of  the 
whole  will,  so  far  as  it  relates  to  real  property,  inevitable  under  the  Sta- 
tute of  Frauds;  in  the  event  of  the  incompetency  of  any  one  of  the  three 
(there  being  only  three)  subscribed  witnesses  to  the  devise.  And  this 
being  so,  the  statute  of  Geo.  II.  has,  I  should  say,  no  reference  whatever 
to  a  mere  will  of  personalty,  in  true  conslruction — ^that  being  an  instru- 
ment not  requiring  the  attestation  of  any  subscribed  witness,  (either  by 
the  Statute  of  Frauds,  or  otherwise,  as  will  appear  in  the  sequel,)  in  or- 
der to  give  it  legal  force  and  validity. 

And  this  interpretation,  or  construction,  of  the  first  and  principal 
clause,  or  section,  of  the  act,  is  fortified  and  confirmed  to  my  mind,  oy 
what  occurs  in  the  tenth  section.  I  omit,  or  pass  over,  those  sections 
intermediate  between  the  first  and  the  tenth,  as  not  bearing  upon  the 
question,  possibly,  either  way— only  observing,  however,  that  the  second 
section,  plainly,  relates  merely  to  wills  of  real^.  But  to  the  tenth  sec- 
tion. Now,  the  tenth  section  provides,  that  this  is  to  extend  to  such 
only  of  the  British  colonies  as  have  received  for  law  the  ^<  Statute  of 
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Frauds/'  or  have  made  ^'  acts  of  assembly,''  requirii:^,  as  the  <<  Statute 

of  Frauds  does,  the  attestation  of  subscribed  witnesses'  to  devises,  or 
wills,  of  lands.  Hence,  if  this  act  applies,  in  true  construction,  to  wills 
of  personalty,  a  legacy  to  one  who  is  a  subscribed  witness  to  a  will  of 
persqnalty  is  voidy  in  such  of  the  colonies  as  have  adopted  the  Statute  of 
Frauds,  or  have  made  a  similar  law  of  their  own^  but  it  is  a  good  lega- 
cy, in  the  other  colonies.     This  could  never,  I  think,  be  intended. 

If  the  question,  then,  before  the  Court,  were  ^'res  inttgra^^^  I  should 
say,  that  this  act  has  no  reference  to  a  mere  will  of  personalty,  possibly, 
with  little  hesitation.  But  the  contrary  having  been  held  at  the  Rolls, 
in  a  case  similar  to  the  present,  that  of  "  Lees  v.  Summersgill,"  it  is  a 
conclusion,  this,  at  which  I  venture  to  arrive,  not  without  the  greatest 
hesitation.  Nor  might  the  Court,  even,  feel  itself  at  liberty  to  differ  in 
its  construction  of  this  act,  from  the  very  eminent  person  who  decided 
the  case  of  "  Lees  v.  Summersgill,"  but  for  the  following  reason.  He^ 
it  clearly  appears,  either  mistook,  or  was  misled  as  to,  the  understand-^ 
ing  and  practice  of  these  Courts,  of,  and  in  respect  to,  this  particular 
statute:  and  to  such  misapprehension  on  his  part,  or  misinformation  on 
that  of  others,  the  decision  in  ^<  Lees  v.  Summersgili"  itself  was,  I  am 
convinced,  very  considerably,  if  not  principally,  owing. 

It  had  been  suggested  at  the  bar,  in  that  case,  as  the  ^'understanding 
at  Doctors'  Commons,"  that  the  statute  did  not  affect  wills  of  personid 
estate.  This  suggestion  I  take  to  have  been  correct.  But  the  Master 
of  the  Rolls,  in  his  judgment,  as  reported,  states  himself  to  have  founds 
upon  inquiry,  that  the  understanding  at  Doctors's  Commons  was  rkot  as 
suggested — on  the  contrary,  that  the  statute  was  rather  understood,  at 
Doctors'  Commons,  to  extend  to  all  wills  whatsoever.  But  that  the 
statute  was  ever  really  so  understood  to  extend  in  these  Courts,  I  can  find 
no  trace,  or  vestige.  I  think,  therefore,  either  that  the  Master  of  the 
Rolls  was  misinformed  in  this  particular;  or,  which,  perhaps,  is  more 
probable,  that,  somehow  or  other,  he  misapprehended  what  information 
he  obtained  on  the  subject,  so  as  to  take  it  in  a  contrary  sense  to  that 
meant  by  his  informant.  For  I  am  warranted,  both  by  adjudged  cases, 
and  by  the  daily  practice  here,  in  saying,  that  this  act  has  been  con- 
stantly understood,  in  these  Cpurts,  as  affecting  wills  of  real  property 
only. 

And,  first,  as  to  adjudged  cases,  that  of  '^  Linton  and  Blackbom  v. 
Law,"  cited  in  the  argument,  is  precise  to  this  understanding  of  the 
statute.  My  own  note  of  that  case  is  pretty  similar,  in  substance,  to 
that  which  has  been  read  in  the  argument.  It  is  fuller,  however,  in  the 
following  particular;  in  which  it  corresponds  with  a  very  accurate  note 
of  tlje  case,  with  which  I  have  been  favoured  by  Dr.  Arnold.  It  states 
my  predecessor  to  have  fortified  the  argument  in  favour  of  his  construc- 
tion of  the  act,  derived  from  \he  practice  of  subscribing  witnesses,  who 
are  also  legatees,  uniformly  releasing  in  order  to  their  being  examined, 
by  a  reference  to  several  adjudged  cases;  in  which  his  predecessors,  to 
say  the  least,  had  recognized  that  practice,  not  as  a  mere  practice,  adopt- 
ed ex  majori  cauteloj  or  with  any  other  view,  but  as  a  matter  of  strict^ 
legal,  necessity.  By  reference  to  the  case  of  ^'  Blaquiere  v.  Robinson," 
in  1768,  before  Sir  George  Hay,  where  a  legatee  in  a  small  piece  of  plate, 
also  a  subscribing  witness,  who  had  been  examinedy  without  bis  legacy 
being  adverted  to,  was  before  the  Court,  praying  to  release^  and  be  re* 
examined— to  which  prayer,  however,  it  being  made  aftbb  publicatipa 
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had  passed  in  the  cause,  the  Court  refused  to  accede,  and  rgecied  the 
testimony  of  the  witness;  which  it  is  obvious  that  it  .could  only  have 
done,  on  the  principle  of  the  statute  not  aflfecting  wills  of /?er*ona7/y,  so 
as  to  render  the  legacy  in  question,  being  a  legacy  to  a  subscribing  wit- 
ness, a  void  legacy.  By  reference,  also,  to  the  case  of  "  Finch  v,  Ni- 
ehol,"  in  1753,  before  Sir  George  Lee;  and  that  of  **  Franks  v,  Simonds," 
in  1760,  in  Sir  Edward  Simpson's  time;  in  each  of  which,  the  Court  per- 
mitted a  party  to  release,  and  be  re-examined,  under  circumstances  pre- 
cisely similar  to  those  in  the  case  of  "  Blaquiere  v,  Robinson^' — save 
only,  in  that  of  publication  not  having  passed,  as  it  had  in  the  case  of 
''Blaquiere  v,  Robinson,''  at  the  time  when  the  Court  was  prayed  to 
accept  the  party's  release,  and  permit  his  re-examination.  All  these 
cases,  however,  plainly  evidence  the  same  understanding  and  construc- 
tion of  the  statute — and  hence  I  am  warranted,  by  adjudged  cases,  in 
saying,  that  the  practice  here  has  been  to  confine  this  statute,  in  its  ap- 
plication, to  wills  and  Codicils  of  realty j  as  suggested  at  the  bar,  in  the 
case  of  "Lees  v,  Summersgill;"  and  not,  as  intimated  by  the  Master  of 
the  Rolls,  in  the  judgment  in  that  case,  to  extend  the  statute,  in  its  ap- 
plication, to  all  wills  and  codicils. 

Nor  does  the  ordinary  practice  of  the  office,  in  a  certain  particular, 
which  I  am  about  to  state,  evidence  this  understanding  of  the  statute 
less  plainly,  than  the,  as  ordinary,  practice  of  making  subscribing  wit- 
nesses, who  are  also  legatees,  re/ease,  in  order  to  their  being  examined 
in  support  of  the  will.     I  mean  the  following  practice. 

A  mere  testament,  I  have  said,  requires  no  subscribing  witness,  in  or- 
der to  give  it  full  force  and  eflfect,  either  by  the  Statute  of  Frauds,  or  by 
any  other  law:  it  being  only  required  to  probate,  in  common  Jbrniy  of 
a  will  so  not  attested  by  any  subscribing  witness,  that  an  affidavit  should 
be  made  by  two  ])ersons  to  the  signature  of  that  will  being  of  the  hand- 
writing of  the  deceased.  If,  however,  as  often  happens,  the  will  be  at- 
tested by  one  subscribing  witness,  the  affidavit  of  one  person,  to  hand- 
writing, is  then  only  required;  and  not  the  affidavit  of  two  persons,  as 
in  the  case  of  a  will  wholly  unattested.  AH,  then,  which  subscribing 
witnesses  efiect,  in  respect  of  a  will  of  mere  personalty,  (so  far  as  re- 

J^ards,  for  I  am  only  speaking  as  to,  probate  of  that  will  in  common 
orm)  is,  to  dispense  with  the  necessity  of  any  affidavit  to  hand-writing 
— in  which  particular,  only,  their  attestation  of  the  will  is  any  other 
than  mere  surplusage. 

Wills  of  personalty,  however,  we  all  know,  are  frequently  attested  by 
witnesses;  and  by  witnesses,  too,  who  are,  also,  legatees.  Now  what, 
let  me  ask,  is  the  daily  practice  of  the  office  in  granting  probate,  in  com- 
mon form,  of  a  will  so  circumstanced?  Is  it  to  consider  the  legacy 
void? — by  no  means — it  is,  to  consider  the  attestation  void — to  regard 
the  party  sustaining,  prima  facie,  the  double  character  of  subscribing 
witness  and  legatee,  not  in  the  light  of  no  legatee  in  ]aw,  but  in  that  of 
no  subscribing  witness.  Accordmgly,  if  of  two  subscribing  witnesses  to 
a  will,  one,  for  instance,  is  a  legatee,  the  affidavit  of  one  person  is  re- 
quired to  probate  of  the  will,  in  common  form,  as  if  the  will  were  sub- 
scribed by  a  single  witness:  if,  again,  both  subscribing  witnesses  are 
legatees  as  well,  an  affidavit  of  two  persons  to  hand-writing  is  then  re- 
quired; just  as  it  would  be,  if  the  will  were  wholly  unattested.  Surely 
ail  this  is  quite  at  variance  with  the  notion  of  the  statute  in  questioii 
having  ever  been  understood,  Aere,  to  affect  wills  of  personalty. 
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Upon  this  showing,  it  is  clear  that  the  judgment  in  <^  Lees  v.  Sum- 
mersgilP'  proceeded  upon  a  mistaken  notion  of  the  ^^  understanding  and 
practice'^  of  these  Courts,  as  to  the  matter  in  question — a  notion,  how- 
ever, but  for  which  I  repeat  my  conviction,  that  the  statute  in  question 
might,  very  probably,  have  been  differently  construed  in  that  case.  And 
as,  for  this  reason,  on  the  one  hand,  I  hold  myself  at  liberty ;  so,  on  the 
other  hand,  I  feel  myself  bound  to  pronounce,  that  it  is  competent  to  the 
legatee  to  proceed  in  this  suit,  notwithstanding  the  objection  taken  by 
the  administratrix.  And  this  I  do,  in  consideration,  not  merely  of  the 
actual  hardship  (just,  however,  to  advert  to  this)  which  a  strict  interpre- 
tation of  the  statute  would,  too  frequently,  inflict  in  individual  cases; 
but  in  consideration  of  my  strong  view,  and  impression,  of  the  legal 
propriety  of  expounding  the  statute  liberally,  and  beneficially,  on  the 
grounds  already  suggested:  especially,  too,  considering  the  authority 
derived  to  this  mode  of  expounding  it  from  the  practice,  Aere,  in  the 
two  particulars  to  which  I  have  adverted — a  practice  sanctioned,  in  one 
at  least  of  the  two,  by  adjudged  cases:  to  which,  sitting  herCy  it  is  even, 
possibly,  matter  of  legal  obligation  that  I  should  conform,  in  my  con- 
struction of  the  act;  although,  under  circumstances,  it  may  have,  else- 
toheref  received  a  different  construction,  (a) 

(a)  Appealed,  on  the  part  of  the  administratrix,  to  the  High  Court  of  Dele- 
gates; where  the  question  is  now  pending. 


PREROGATIVE  COURT  OF  CANTERBURY. 

TEA  VERS  and  EDGELL  v.  MILLER— p.  226. 

An  allegation  pleaded  that  a  testator,  in  executing  certain  papers  [marked  .^.] 
as,  and  for  his  will,  [such  papers  consisting  of  33  sheets,  numbered  from  I  to 
19,  and  from  21  to  34]  verily  believed  a  paper  [marked  B.]  itself,  or  a  trans- 
cript, or  copy  thereof,  to  be  in  its  place  [as  the  20th  (miaaing)  sheet,  aufi/iiied 
from  the  draft  will,]  in  and  amon^  such  papers;  and  that  if  a  transcript,  or 
copy,  of  B,  were  not  in  its  place,  m  and  among  papers  A.,  when  so  executed 
bv  the  testator,  its  omission  was  purely  by  mistake,  or  accident;  or,  lastly,  that 
if  a  copy  or  transcript  of  jB,  were  in  its  place,  in  and  among  papers  ^.,  when 
executed  by  the  testator,  as  and  for  his  will,  it  had  since  been  detached  from 
the  same,  (and  lost  or  mislaid)  unknown  to,  and  contrary  to  the  meaning'  and 
intention  of,  the  testator;  for  that  the  testator  meant  and  intended  to  give, 
will,  bequeath,  &c*  in  all  things,  as  in  papers  A,  and  B,  (propounded  as  together 
containing  his  will)  together  contained. 

The  Court,  deeming  this  allegation  proved,  pronounced  for  papers  jf.  and  B, 
(B.  inserted  as,  or  in  supply  of,  the  20th  sheet  of  ui.)  as  together  containing  the 
will  of  the  testator — on  what  principles,  vide  case  of  Bayldon  v.  Bayldon,/20</« 

The  facts  of  this  case,  Ipriefly  stated,  were  as  follows:  Sir  John  Ed- 
ward Riggs  Miller,  baronet,  the  deceased  in  the  cause,  gave  instructions 
to  his  solicitor,  Mr.  Palmer,  of  Gray 's-Inn,  for  his  will,  in  the  month 
of  January,  181S.  Pursuant  to  such  instructions,  a  draft-will  was  pre- 
pared, and  submitted  to  the  inspection  of  the  testator,  at  that  time  in 
London;  who  caused  certain  alterations  to  be  made  in  it:  and  of  this 
drqft-wiUf  so  altered,  a  copy-will  was  subsequently  made,  and  for- 
warded to  the  deceased  in  the  country,  consisting  of  34  sheets,  number- 
ed, respectively!  from  1  to  34. 
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In  the  latter  end  of  February,  1818,  the  testator  wrote  to  Mr.  Palmer, 
on  the  subject  of  further  alterations,  requesting  that  Mr.  Palmer  would 
instruct  him,  by  letter,  what  words  to  insert,  and  where  to  insert  these, 
in  the  said  copy-will,  previous  to  its  being  executed,  in  order  to  give 
such  proposed  alterations  effect  .  In  reply,  however,  Mr.  Palmer,  not 
feeling  himself  competent  to  advise  the  testator  safely j  as  to  the  pro- 
posed alterations,  without  the  copy-will  itself,  wrote  to  request  that  this 
mjght  be  returned  to  him;  which  it  accordingly  was — then  consisting, 
with  the  rest,  of  the  20th  sheet  (being  a  paper  before  the  Court,  marked 
letter  B. ,)  such  20th  sheet  having  been  partially  altered  by  the  testator 
himself,  in  pencil,  previous  to  its  being  sent  to  Mr.  Palmer. 

In  the  month  of  April  following,  the  testator  himself  came  to  town, 
and  had  a  further  personal  consultation,  on  the  subject  of  his  will,  with 
Mr.  Palmer,  to  whom  he  then  gave  instructions  for  perfecting  the  copy- 
will,  by  filling  up  blanks,  and  otherwise;  which  having  bfeen  perfected, 
in  conformity  with  the  instructions  of  the  testator,  several  of  the  sheets 
were  detached,  and  sent  by  Mr.  Palmer  to  a  law-stationer,  to  be  re-cd- 
pied,  he,  Mr.  Palmer,  retaining  the  other  sheets.  Among  the  sheets  so 
detached  was  the  20th  sheet,  but  whether  this  20th  sheet  was  actually 
sent  to  the  law-stationer  to  be  re-copied,  (as^  it  was  meant  and  intended 
to  be,)  or  whether,  through  error,  it  was  not  so  sent;  or  being  sent,  was 
either  in  fact,  not  re-copied,  or  not  returned  as  re-copied,  by  the  law- 
stationer,  no  where  appeared  in  the  cause.  The  other  detached  sheets, 
however,  were  re-copied,  and  returned,  together  with  the  originals;  and 
a  new,  or  second,  copy-will  was  now  made*  up,  composed  of  the  sheets 
so  re-copied,  (whether,. indeed,  of  the  20th,  with  the  others,  or  not,  no 
where  appearing,  as  above,)  and  of  the  rest  of  the  sheets  which  Mr. 
Palmer  had  retamed  in  the  meantime.  And  this  new,  or  second,  copy- 
will  was  forwarded  to  the  testator,  at  his  residence,  in  the  neighbour- 
hood of  Banbury,  on  the  1st  of  May,  1818. 

This  copy -will  the  testator  retained  in  his  possession,  as  such,  till  the 
30th  of  July,  1818,  when  he  took  the  same  to  his  solicitor's  at  Banbury, 
and  made  it  (or  at  least  so  purported)  a  will — [namely,  by  executing  it 
in  the  presence  of  three  witnesses] — whether  consisting,  however,  of 
34  sheets  at  that  time,  or  of  33  only,  there  being  no  20th  sheet,  still  not 
appearing.  But  of  the  will  (so  to  style  it,)  sent  by  the  testator,  shortly 
after,  to  his  banker's^  in  London,  sealed  up,  for  safe  custody,  there  was 
no  20th  sheet:  it  being  composed  of  S3  sheets  only,  numbered  from  1 
to  19,  and  from  21  to  34;  papers  before  the  Court  marked  letter  A. 
A  discovery  of  this,  immediately  subsequent  to  the  death  of  the  testator, 
in  the  month  of  August,  1825,  produced  an  application  from  the  execu- 
tors, Mr.  Travers  and  Mr.  Edgell,  to  Mr.  Palmer;  who,  upon  search 
among  the  testamentary  papers  of  the  deceased  in  his  possession,  found 
paper  B.,  among  other  loose  sheets,  formerly  detached,  by  him,  from 
the  other  sheets  of  'the  copy-will,  in  order  to  their  being  re-copied  by 
the  law-stationer,  as  already  stated,  and  delivered  the  same  to  the  ex- 
ecutors. 

Under  these  circumstances  papers  A.  and  B.  were  propounded  by  the 
executors,  as,  together  containing  the  last  will  of  the  testator.  And, 
in  order  to  their  being  pronounced  for,  as  such,  it  was  expressly  pleaded 
on  the  part  of  the  executors,  that  '^  the  testator,  in  executing  papers  A., 
as  and  for  his  will,  verily  believed  paper  B.,  (itself,  or  a  copy,  or  tran- 
script)  thereof),  to  be  in  its  place,  in,  and  among, 'SUch  papers;  and  when 
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that  '*  if,  in  fact,  a  copy,  or  transcript  of  paper  B.  were  not  fto  in  its  place, 
in,  and  among,  such  papers,  executed  by  the  said  testator,  its  omission 
was  purely  by  mistake,  and  accident:"  or,  lastly,  that  **  if  a  copy,  or 
transcript,  of  paper  B.  were  in,  and  among,  papers  A.,  when  executed 
by  the  testator,  as,  and  for  his  will,  it  had  since  been  detached  from  the 
same,  and  lost,  or  mislaid,  unknown  to,  or  contrary  to  the  meaning,  and 
intention,  of  the  testator;"  for  that  hCr  the  testator,  meant,  and  intend- 
ed, to  give,  will,  bequeath,  devise,  dispose  of,  and  do,  in  all  things,  as 
contained  in  papers  A.  and  B.,  together." 

Such  was  the  case — as  to  the  papers  themselves — of  papers  A.,  the 
19th,  and  21st,  sheets,  ended,  and  commenced,  severally,  as  follows: — 
**  And,  in  case,  there  should  not  be  any  son,  or  daughter,  of  the  body 
of  the  said  Eliza  Miller,  lawfully  issuing,  who  shall  attain" — [end  of 
sheet  19] — "Moore  Travers  and  Edgell  Wyatt  Edgell,  and  the  survi- 
vor of  them,  and  the  heirs,  and  assigns,  of  such  survivor,  do,  and  shall, 
receive,  and  take,  the  rent*,  issues,  and  profits,  thereof,"  &c.  &c.-— 
[Commencement  of  sh^t  21]. — Paper  ^.'commenced  in  these  words: — 
<'the  age  of  21  years,  or  die  under  that  age,  leaving  issue  male  of  his, 
or  her,  body,  living  at  his,  or  her  death,"  &c. — and  ended — *'  Upon  trust 
that  they  the  said  John. " — 

^  Hence  it  clearly  appeared,  from  the  context,  and  not  merely  from  the 
numbering  of  the  sheets,  that  paper  B. ,  or  a  copy  of  it,  was  necessarily 
an  intended  component  part  of  the  \Vill  A.,  the  true  inference  being 
(so  contended  on  the  part  of  the  executors),  that  either,  its  omission,  at 
the  time  of  the  will  A.  being  executed  by -the  testator,  was  purely  unin- 
tentional, or  that  that  will,  as  executed,  contained  a  copy,  or  transcript, 
of  paper  B.,  as  the  twentieth  sheet ;  but,  that  this  had,  somehow  or 
other,  been  accidentally  detached  from  the  rest,  (and  afterwards  lost  or 
mislaid)  unknown  to  the  testator,  in  the  interval' between  the  execution 
of  the  will,  and  its  transmission,,  by  the  testator,  to  his  banker's  in  Lon- 
don, for  safe  custody.     And, 

The  Court, 

So  deeming;  and  that  the  facts  of  the  case,  as  above,  pleaded  on  the 
part  of  the  executors,  were  duly  proved,  pronounced  for  papers  A.  and 
J3.  (B.,  inserted  as,  or  in  supply  of,  the  twentieth  sheet  of  A.),  as  to* 
gether  containing  the  will  of  the  testator,  [a) 

(fl)  For  the  prvncifiles  upon  which  thx%  judgment  proceeded,  sec  the  judgment 
in  the  case  of  "  Bayldon  v.  Bayldon,"    /*m/,  p.  509. 


In  the  goods  of  RICHARD  BICKNELL,  deceased.— p.  231. 

Probate  of  a  will,  altered  in  various  respects,  by  the  testator,  subsequent  to  the 
execution  thereof,  decreed  to  the  executors,  after  the  saftie  had  b^n  restored 
to  the  state  in  which  it  was  at  the  time  of  its  being  executed; — it  appearing, 
by  affidavit9,  that  the  testator  had  so  filtered  his  will,  whilst  of  unsound  mind; 
and  there  being  also  a  firoxy  of  consent  to  this  from  all  the  parties  whose 
interests  were  affected  by  such  alterations. 

Richard  Bicknell,  died  in  the  month  of  May,  1825,  having  first, 
whilst  of  sound  mindy  duly  made  and  executed  his  will,  bearing  date 
the  28th  of  February,  1824;  whereby  he  appointed  two  persons  execu- 
tors, and  residuary  legatees,  in  trust;  and  bequeathed  the  residue  of  his 
personal  estate  and  e&cts,  after  the  death  of  his  wife  (who  had  no  in- 
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terest  in  the  residue),  to  his  brothers  and  sisters,  four  in  number^  and 
to  a  relation,  Sarah  Bicknell,  in  equal  proportions. 

The  deceased,  after  the  execution  of  his  said  will,  became  of  unsound 
'mind;  and,  whilst  so  of  unsound  mindy  made  certain  erasures,  oblitera- 
tions, alterations,  and  interlineations  in  his  will.  For  instance,  he  al- 
tered the  word  "five"  to  "two,"  thereby  diminishing  a  certain  bequest 
to  his  wife,  in  the  second  sheet;  he  struck  through  the  name  of  Sarah 
Bicknell,  as  one  of  his  residuary  legatees,  in  the  third  sheet;  he  obliterat- 
ed various  legacies  in  the  fourth  sh^et,  &c. 

It  appearing,  by  affidavits j  that  the  whole  of  the  above  several  altera- 
tions were  made  by  the  deceased,  whilst  of  unsound  mind;  and  there 
being  a  proxy  of  consent  from  all  the  residuary  legatees  (the  only 
persons  whose  interests  were  affected)  j  that  the  will  should  be  restor^ 
ed  to  the  state  in  which  it  was  at  the  time  of  its  being  executed — 

The  CouKT, 

Was  pleased,  on  motion  of  counsel,  to  decree,  all  the  words  erased,  or 
obliterated,  in  the  will,  subsequent  to  the  execution  thereof,  to  be  re- 
inserted; and  all  the  words  interlined  and  written  therein,  after  tlie  same 
being  executed,  to  be  struck  through;  and  to  decree  probate  of  the  will, 
so  restored  to  its  original  state,  to  the  executors. 


BAYLDON  V.  BAYLDQN  and  others.— p.  232. 
(On  the  Admission  of  an  Allegation,)      * 

Where  a  will  has  tiothing  doubtful,  or  incongruous,  on  the  face  of  it;  suggesting 
itself  the  probability  of  some  casual  error,  to  account  fqr  this,  in  the  body  of 
the  will;  extrinsic  evidence  to  the  testator  having  meant,  other  than  the  foiil 
exfiresaes,  is  inadmissible;  for  the  Court,  after,  and  notwithstanding,  such  evi- 
dence, would  still  be  bound  to  pronounce  for  the  will  in  its  actual  state. 

But  there  being  some  absurdity,  or  ambiguity,  on  the  face  of  the  will;  probably 
owing,  and  so,  probably  to  be  ascribed,  to  some  casual  error  in  the  body  of  the 
will :  the  fact  of  some  casual  error  in  the  body  of  the  will  may  then  be  pleaded, 
in  order  to  its  being  proved  by  extrinsic  evidence.  And  in  the  event  of  such 
evidence  being  satisfactory,  both  to  the  fact  of  some  casual  error,  and  to  the 
error  suggested  being,  precisely,  that  error;  the  Court  is  bound  to  pronounce 

*  for  the  will,  not  in  its  actual  state,  but  with  that  error  first  reformed  or  cor- 
rected, in  manner  suggested. 

An  allegation,  pleading  the  casual  omission,  by  the  testator,  in  his  will,  of  a  lega- 
cy of  5000/.  to  a  nephew,  admitted  to  proof  on  this  principle. 

Sir  George  Wood,  knight,  formerly  one  of  the  barons  of  his  Ma- 
jesty's Court  of  Exchequer,  the  deceased  in  this  cause,  died  in  the  month 
of  July,  1824 — shortly  after  which,  probate  of  his  will,  bearing  date 
29th  of  November,  1823,  (together  with  four  codicils,  bearing  date  re- 
spectively the  14th  of  October,  1814(a),  the  Sth  of  December,  1823; 
the  19th  of  May,  1824;  and  the  16th  of  July,  1824),  was  taken  by 
Thomas  and  William  Bayldon,  the  executors  named  in  the  second  co- 
dicil. 

In  consequence  of  the  (alleged  accidental)  omission  of  a  legacy  of 
5000/.,  three  per  cent  consolidated  bank  annuities,  to  his  nephew 
Richard  Bayldon,  occurring  in  the  said  will;  a  decree,  by  letters  of  r&- 

(a)  The  vSll  expressly  provided,  that  this,  {originally,  a  codicil  to  a  former 
wiU),  thoald  still  be  and  remain  in  fdrce. 
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quest,  issued  under  seal  of  this  Court,  at  the  instance  of  the  said  Richard 
Bayldon,  calling  upon  the  executors  to  bring  in  the. probate  so  already 
taken,  and. to  show  cause  why  the  same  should  not  be  revoked — and 
why  a  new  probate  should  not  be  granted,  in  which  the  omitted  legacy 
should  be  inserted.  The  residuary  legatees  were  also  cited,  by  this  de- 
cree, to  *'  see  proceedings  in  the  cause." 

An  appearance  was  given  to  this  decree,  by  one  Proctor  for  the  execu- 
tors, and  one  of  the  residuary  legatees — and  by  another  Proctor,  for 
certain  other  of  the  residuary  legatees.  Several  of  the  residuary  lega- 
tees had  still,  however,  not  appeared  in  the  cause — and  the  cause,  so 
far  as  regarded  them,  was  a  proceeding  inpoenam. 

The  residuary  legatee,  who  appeared  by  the  same  Proctor  with  the 
executors,  had  made  an  affidavit  of  scripts,  annexed  to  which  were  three 
scripts,  marked,  A. ,  B.,  and  C. — the  first,  a  draft  of  the  will;  the  second, 
an  abstract  of  the  will;  the  third,  a  statement  of  relatives  liable  to  pay- 
ment •f  a  legacy  duty  under  the  will — all  purporting  to  be,  (as  the  will 
itself,  in  these  respects],  in  the  hand- writing  of,  and  made  by,  the  de- 
ceased. 

The  question  before  the  Court  was  the  admission  of  an  allegation  filed 
on  behalf,  and  setting  up  the  case  of  the  party  promoting  the  suit  It 
was  opposed  by  the  executors;  contending,  that  the  facts  pleaded  were 
insufficient,  if  proved,  to  justify  the  Court  in  supplying  the  omitted 
legacy  from  tiie^  draft  will,  as  prayed  by  the  party  promoting  the  suit 

This  allegation  pleaded,  in  substance, 

1.  The  death  of  the  party  deceased,  in  the  month  of  July,  1824;  and, 
that  he  died  possessed  of  a  considerable  real  estate,  and  of  personal 
property  to  .the  amount,  in  value,  of  140,000/. ' 

2.  Thai  the  said  deceased,  with  a  view  to  making  his  last  will  and 
testament,  drew  up,  with  his  own' hand,  as  a  draft  of  such  will,  the 
script  marked  letter  A.,  containing,  among  other,  the  following  be- 
quests:— *^  I  give  and  bequeath  the  sum  of  60,000/.,  three  per  cent  con- 
solidated bank  annuities,  in  manner  following: — that  is  to  say,  10,000/. 
thereof  to  Louisa  Bayldon;  5000/.  thereof  to  my  brother  John*s  daugh- 
ter; 5000/.  thereof  to  nephew  Daniel  Bayldon;  5000/.  thereof  to  niece 
Frances,  or  Fanny  Cook;  5000/.  thereof  I o  nephew  Richard  Bayldon; 
5000/.  thereof  to  niece  Caroline  Baker;  5000/.  thereof  to  niece  Elizabeth 
Bayldon;  5000/.  thereof  to  the  children  of  my  niece  Susanna  Allen,  now 
•dead,  as  representing  their  mother,  to  take  only  as  one  person,  equally 
among  them;.  6000/.  thereof  to  niece  Abigail  Stocks;  5000/.  thereof  to 
my  nephew  Joseph  Stocks;  and  4000/.,  residue  thereof  to  my  niece 
Elizabeth  Hawkins. '^ 

3.  That  the  said  deceased,  having  fair  copied  the  script  A.,  execut- 
ed the  same,  as  and  for  his  last  will,  in  the  presence  of  three  credible 
witnesses,  on  the  29th  of  November,  1823;  but  in  such  fair  copy,  did, 
unintentionally  and  by  mistake,  omit  the  words  and  figures  following: — 
«  5000/.  thereof  to  nephew  Richard  Bar/ldon-,^^  and  that  in  e^iecuting 
his  said  will,  he,  the  said  deceased,  verily  believed  the  said  words  and 
figures  to  be  contained  in,  and  to  form  part  of,  the  same;  also, /Aa/  after 
so  executing  his  will,  he,  the  deceased,  with  his  own  hand,  added  the 
date  of  the  execution  thereof,  and  the  names  of  the  witnesses,  to  the  draft 
marked  letter  A. 

• 

4.  The  fourth  article  of  the  allegation'  referred,  in  supply  of  proof,  to 
the  script  marked  letter  B.,  purporting  to  be,  and  contain,  an  abstract, 
drawn  up  with  his  own  hand,  of  the  contents  of  the  said  will  of  him,  the 
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deceased;  in  which  the  said  deceased,  in  enumerating  the  persons  among 
whom  he  had  divided  the  aforesaid  sum  of  60,000/.,  three  per  cent  con- 
solidated hank  annuities,  named  and  stated  the  said  Richard  Bayldon  as 
a  legatee,  in  the  sum  of  5000/.,  part  thereof,  in  the  words  and  figures 
following: — ^^ Richard  Bayldon  {my  nephew)  5000/." 

5.  The  fifth  article  referred,  in  further  supply  of  proof,  to  the  script 
marked, letter  C,  purporting  .to  be  a  statement,  also  in  his  own  hand,  of 
the  relatives  of  him  the  deceased,  who  would  be  liable  to  payment  of 
the  legacy  duty,  under  his  will,  revised  and  completed,  (so  alleged),  by 
the  deceased,  after  the  execution  of  his  said  will,  wherein  he  again  re- 
ferred to,  and  recognised  the  said  Richard  Bayldon  as  a  legatee,  by  the 
letters  and  figures,  '^  Rd.  B.  5000/." 

6.  The  sixth  article  pleaded  the  deposits  of  these  scripts,  by  the  said 
deceased,  together  with  his  executed  will,  in  a  tin  box  in  his  library,  in 
Bedford-square — and,  that  the  same  were  in  the  same  plight,  and  con- 
dition, as  when  found,  where  the  deceased  had  so  deposited  them,  short- 
ly after  his  death. 

7.  8.  The  seventh  article  expressly  pleaded  the  three  several  scripts, 
A.,  B.,  C,  to  be  all  of  the  proper  hand-writing  of  the  deceased:  and  the 
eighth,  that  the  deceased,  at  the  time  of  writing  them,  was  of  perfectly 
sound,  and  disposing,  mind,  and  nremory. 

9.  That  the  deceased,  at  all  times,  entertained,  and  expressed,  a  great 
regard,  aiid  afiection  for  his  said  nephew,  Richard  Bayldon;  whose  ad- 
vancement in  the  army  he  exerted  himself  to  procure,  upon  all  occa- 
sions— and,  that  such  his  regard  and  afiection  for  his  said  nephew  con- 
tinued, unimpaired,  until  the  time  of  his  death. 

10.  The  tenth  article  pleaded  the  probate  taken,  by  his  executors,  of 
the  deceased's  said  will;  without  the  figures  and  words,  "5000/.  there- 
of  to  nephev)  Richard  Bayldon.^^ 

11.  And  the  eleventh  was  the  usual  concluding  article. 
Judgment. 

Sir  John  Nicholl. 
Viewing  the  facts  pleaded  in  this  allegation  in  connexion  with  the 
several  testamentary  scripts  before  the  Court,  I  have  no  doubt  whatever 
as  to  the  testator's  intention  (taking  it  generally)  in  this  case.  I  have 
no  doubt  whatever  that  he  intendied  a  legacy  to  his  nephew,  Mr.  Richard 
Bayldon — that  he  conceived  that  legacy  to  form  a  part  of  his  will — and 
that  the  omission  of  it  in  the  executed  paper,  was  a  mere  oversight,  and 
purely  unintentional.  The  testator  is  pleaded,  and  must  be  taken,  to 
have  been,  and  no  doubt  was,  of  sound  mind.  At  the  same  time,  I  am  to 
recollect  that  he  was  far  advanced  in  life.  And,  that  this  aged  testator, 
in  fair  copying  a  draft  will,  occupying  many  sheets  of  paper,  should 
have  omitted  the  legacy  in  question,  [an  omission,  too,  occurring  where, 
and  as  it  does,  in  a  series  of  consecutive  legacies,  to  eleven  persons,  se- 
veral of  the  same  surname]  casually y  and  by  accident,  as  suggested,  is  a 
suggestion  that  could  scarcely  be  deemed  very  revolting,  in  point  of 
probability,  under  any  circumstances.  But  the  question  being  whether 
this,  the  nephew's  suggestion,  be  more  probable;  or,  which  is  the  other 
alternative,  that  the  testator  [taking  the  facts  to  be  true  pleaded  in  this 
allegation,  and  coupling  these  with  what  appears  on  the  several  ex- 
hibits, A.,  B.,  and  C. — in  other  words,  upon  the  extrinsic  evidence 
now  proposed  to  be  ofiered  on  the  part  of  the  nephew]  should  have 
omitted  the  legticy  in  question,  on  purpose,  or  designedly,  in  his  will^ 
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the  balance  of  probability,  I  repeat,  this  being  the  question,  is  so  infi" 
nitely  in  favour  of  the  nephew's  suggestion,  as  quite  to  satisfy  my  mind, 
generally  speaking,  that  the  omission  was  purely  accidental. 

As  to  the  fact  then,  there  can  be  no  doubt  But  is  it  competent  to 
the  Court,  in  point  of  law,  to  let  in  extrinsic  evidence  in  proof  of  that 
fact;  it  being  through  the  medium  of  such  evidence  only  that  the  fact  is 
capable  of  being  proved  ?  It  is  to  this  question  that  I  have  principally 
to  address  myself — and  it  is  a  question  to  be  determined  subject  to,  and 
upon,  the  following  considerations. 

Where  a  will  has  nothing  doubtful  or  incongnious  on  the  face  of  it — 
suggesting,  itself,  the  probability  of  some  casual  error  to  account  for 
this,  in  the  body  of  the  will,  extrinsic  evidence  to  the  testator  having 
?nca/2^,  other  than  the  tvill  itseU  expresses,  is  inadniissible — as  the  Court 
after,  and  notwithstanding,  such  evidence,  would  still  be  bound  to  pro- 
nounce for  the  will  in  its  actual  state.  Upon  this  principle  the  Court 
proceeded,  in  respect  of  Lady  Bath's  will(a);  in  which,  there  being  a  re- 
siduary clause,  disposing  of  the  residue  in  a  manner  neither  doubtful  nor 
incongruous  on  the  face  of  the  wiH,  it  was  attempted  to  substitute,  in 
the  probate,  for  this,  a  residuary  clause,  open  to  a  different  construction, 
found  in  the  <*  instructions" — an  attempt  which  failed,  principally,  on 
the  ground  suggested,  in  the  judgment  of  this  Court;  confirmed,  on  ap- 
peal, by  that  of  the  high  Court  of  Delegates. 

But  there  being,  on  the  contrary,  some  absurdity,  or  ambigin'ty,  on 
the  face  of  the  will,  probably  owing,  and  so  probably  to  be  ascribed,  to 
some  casual  error — (that  is,  to  something  either  omitted,  or  inserted, 
contrary  to  the  testator's  true  mind  and  intention) — in  the  body  of  the 
will ;  the  fact  of  some  casual  error  in  the  body  of  the  will,  is  capable,  in 
such  case,  of  being  pleaded,  in  order  to  its  being  proved  by  extrinsic 
evidence.  And  being  so  proved,  the  Court  is  at  liberty,  and  is  even 
bound,  to  pronounce  for  the  will,  not  in  its  actual  state,  but  with  such  error 
first  reformed  or  corrected  (either  by  the  insertion,  that  is,  of  something 
omitted,  or  by  the  omission  of  something  inserted,  or,  as  the  case  may 
be,  in  the  will,  contrary  to  the  true  mind  and  intention  of  the  testator) — 
provided  that,  as  well  the  precise  nature  of  that  error,  as  the  fact  of 
some  casual  error,  suggested,  is  proved  in  the  case,  to  a  moral  certainty, 
by  such  evidence.  UpOn  this  principle,  a  general  residuary  clause,  held 
to  have  been  casually  omitted  by  the  testator,  was  transferred  from  the 
"instructions"  to  the  **will"  itself,  of  which  probate  was  ultimately 
granted,  by  the  Court  of  Delegates,  in  the  case  of  "  Blackwood  v.  Da- 
mer(A):"  and,  in  the  present  term  only,  a  judgment  of  this  Court  was 

(a)  "Fawcett  v.  Jones  and  Codrington."  Prer.  18 — .  Delegates,  1810. 

(b)  Of  that  case  the  editor  has  reason  to  believe  that  the  following  is  a  cor- 
rect outline. 

BLACKWOOD  v.  DAMER. 

Delegates,  February  14th,  1783. 

Mr.  Jansen  wrote,  with  his  own  hand,  instructions  for  a  will,  in  which  he  left 
the  residue  of  his  property  to  his  youngest  daughter,  afterwards  married  to  the 
Honourable  Lionel  Darner.  The  attorney,  in  writing  over  the  will,  omitted  the 
residuary  clause;  and  the  will  had  also  some  other  variations.  The  draft  was 
read  over  to  the  testator,  and  Ifeft  in  his  custody  two 'days,  when  he  executed  it 
in  due  form.    There  were  legacies  to  the  executors^  in  the  will. 

It  was  in  evidence,  that  the  testator  always  afterwards  expressed  himself  as 
having  left  the  residue  of  his  property  to  his  youngest  daughter. 
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founded  on  the  selfsame  principle;  its  judgment,  I  mean,  in  the  case  of 
Travers  and  Edgell  v.  Miller,  (a) 

In  the  case  then  before  the  Court,  in  the  first  place,  is  there  any  thing 
doubtful  or  incongruous  on  the  face  of  the.will,  to  he  accounted  for  by, 
and  so  itselC/ounding  the  suggestion  of,  some  casual  error  in  the  body 
of  the  will? 

And,  secondly,  if  this  be  so,  would  the  evidence  taken  upon  this  al- 
legation (being  proved),  plainly  satisfy  the  Court,  both  as  to  the  actual 
existence  of  some  casual  error,  and  to  the  error  suggested  being,  pre- 
cisely y  that  error— i-in  order,  this,  that  in  proceeding  to  correct  or  reform 
it,  in  manner  as  suggested,  (the  end  or  object  of  its  being  pleaded),  the 
Court  may  feel  convinced,  to  a  moral  certainty,  that  it  is  doing  precisely ^ 
what  the  testator,  but  for  a  mere  oversight,  would  himself  have  done: 
in  other  words,  that  it  is  making'  the  will,  in  this  respect,  precisely, 
what  the  testator  himself  conceived  it  to  have  been,  and  died  under  the 
impression  and  belief  that  it  actually  was  ?  If  both  these  questions  are 
to  be  answered  in  the  affirmative,  this  allegation  is  admissible. 

Now,  as  to  the  first  of  these  points,  there  can  be  no  doubt  that  there 
is  an  apparent  ambiguity,  founding  the  suggestion,  and  so  inferring  the 
probability,  of  a  casual  omission  in  the  will,  on  the  face  of  the  will  it- 
self. The  testator  is  bequeathing  the  total  sum  of  60,000/.  consols,  to 
certain  of  his  relatives,  in  certain  aliquot  parts,  or  portions,  in  the  fol- 
lowing way: — **  10,000/.,  part  thereof,  to  Louisa  Bayldon;  5000/.  there- 
of to  hrother  John's  daughter;  5000/.  thereof  to  nephew  Daniel  Bayl- 
don," and  so  on.  Having  so  disposed,  specifically,  in  the  will,  as  it 
standsj  of  51,000/.,  he  concludes — <*and  4000/.,  residue  thereof y  to  my 
niece,  Elizabeth  Hawkins."  But  the  residue  of  this  60,000/.,  in  the 
will,  as  it  standsy  consists,  not  of  4000/.,  but  of  9000/.  Consequently, 
a  specific  bequest,  or  specifia  bequests,  to  some  person,  6t  to  some  per- 
sons, of  the  sum  of  5000/.,  is,  or  are,  apparent ly,  omitted  in  this  will, 
through  error,  or  mistake,  on  the  face  of  it 

Secondly,  would  the  evidence  taken  upon  this  allegation,  if,  proved, 
enable  the  Court,  to  fill  up,  or  supply,  that  omission,  in  precise  con- 
formity with  the  testator's  mind  and  intention,  by  pronouncing  for  his 
will,  with  a  legacy  of  5000/.  to  his  nephew,  Mr.  Richard  Bayldon  pre- 
viously inserted  ?  It  would,  I  think,  enable  the  Court  to  do  this  to  a 
moral  certainty.     For, 

In  the  first  place,  the  Court  will  have  for  its  guidance,  in  so  supply- 
ing that  omission,  a  draft  of  the  will,  (script  A.),  all  in  the  hand-writing 
of  the  testator,  in  which  occurs  this  very  legacy  of  5000/.  to  his  nephew, 
Richard  Bayldon.  True  it  is,  that  a  testator  may  alter  his  mind;  so  that 
a  draft-will  may  difier  from  an  executed  one,  in  fifty  respects,  without 
it  being  necessary  to  resort  to  mistakcy  or  accident,  in  order  to  account 
for  this.  The  testator,  accordingly,  in  fair  copying  his  draft- will,  might 
well  have  omitted  the  legacy  in  questipn  to  his  nephew,  Richard  Bayl- 

The  attorney  positively  deposed,  that  the  omission  of  the  residuary  clause 
was  a  mere  casual  omission  on  his  part;  the  other  variationsi  he  su/ifloiedf  he 
had  verbal  instructions  from  tbe.testator  to  make« 

The  Court  below  had  pronounced  for  the  instructions^  as  part  of  the  will. 

The  Court  of  Delegates  decreed,  that  the  residuary  clause  should  stand  as 
part  of  the  will ;  but  no  other  part  of  the  instructions.— Present,  Mr.  Jdatice 
WilleSfe  Mr.  Baron  Eyre,  Mr.  Justice  Nares,  and  Dr.  Macham. 

(a)  See  page  506,  ante. 
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don,  designedly.  But  is  this  at  all  consistent  with  the  bequest  of  4000£, 
residue  of  60,000/.,  to  his  nifece,  Elizabeth  Hawkins  ?— when,  in  the 
will,  only  51,000/.  of  that  60,000/.,  is  specifically  bequeathed ;  leaving 
a  residue  of  9000/.  Nor  is  this  all;  he  writes,  with  his  own  hand,  at  the 
foot  of  the  draft,  after  the  will  was  executed,  the  day  upon  which  it  was 
executed,  and  the  names  of  the  subscribing  witnesses;  recognising,  by 
this,  as  I  must  presume,  the  correctness,  in  all  respects,  of  the  draft,  or 
rather  its  accordance,  in  all  respects,  with  the  executed  will.  If  the 
matter  rested  here,  there  could  be  no  doubt,  I  think,  as  well  of  the;we 
cise  nature  of  this  omission,  as  of  its  being  purely  unintentional. 

The  Court  will  also  have  for  its  guidance,  Ihe  script  B.,  an  abstract 
of  the  contents  of  his  will;  in  which  abstract,  again,  occurs  the' name  of 
Mr.  Richard  Bayldon  as  a  legatee,  in  the  sum  of  5000/. ;  this  also  in  the 
hand-writing  of  the  testator. 

Lastly,  it  will  have  before  it  the  script  C,  in  the  testator's  hand-writ- 
ing again,  headed,  "  a  statement  of  relatives,  liable  to  payment  of  a  le- 
gacy duty  under  my  will;"  where  again  it  has,  "Rd.  B.  5000/.,"  plainly 
written  under  the  impression  of  this  nephew  being  a  legatee  to  that 
amount,  in  the  will. 

Added  to  this,  the  allegation  being  proved,  there  will  be  evidence  be- 
fore the  Court  of  the  testator's  unimpaired  regard  and  affection  for  this 
nephew;  so  as  to  render  his  exclusion  from  the  will,  as  a  specific  lega- 
tee, in  this  sum  of  5000/.,  under  the  circumstdnces,  quite  improbable. 
And  this,  the  rather,  as  he  still  is  a  general  {residuary)  legatee  in  the 
will,  as  it  stands.  For  the  residuary  legatees  in  the  will  are  the  same 
eleven  persons,  [reckoning  Mrs.  Allen's  children  one  person,  from  the 
circumstance  of  their  taking  one  share  only],  as  are  the  specific  legatees 
in  the  sum  of  60,000/.,  in  the  draft  will.  Hence,  though,  in  the  actual 
will,  there  are  only  ten  specific  legatees,  •  in  the  sum  of  60,000/. ,  the 
name  of  Mr.  Richard  Bayldon  as  a  legatee  in  5000/.,  ^^part  thereof y*^ 
being  omitted — that  such  omission  is  by  a  mere  oversight  on  the  part 
of  the  testator,  and  that  it  was  never  intended^  can,  under  all  the  cir- 
cumstances, in  my  judgment,  admit  of  no  doubt  or  question  whatever. 

Upon  these  considerations  the  Court  admits  this  allegation  to  proof — 
pledging  itself,  in  the  end,  in  the  event  of  its,  being  proved,  to  decree 
probate  of  this  will,  with  the  legacy  in  question,  of  5000/1  to  Mr.  Richard 
Bayldon,  first  inserted. 

Allegation  admitted. 


BRAHAM  V.  BURCHELL— p.  243. 
(On  Protest,) 


A,  as  executor  of  B.,  cited  to  bring  in  the  probate,  taken  in  common  form,  of  her 
will,  seven  years  before,  by  A.;  and  to  prove  the  will,  per  testes;  at  the  instance 
of  C,  as  the  representative  of  D.,  the  mother  and  sole  next  of  kin  of  B. 

A.,  who  appeared  under  protest,  dismissed,  with  costs — ^the  Court  holding:,  that 
it  was  only  competent  to  C.  to  do,  in  the  premises,  what  D.,  if  living,  could 
have  done — that  D.,  if  living,  could  not  have  cited  A.,  in  effect,  as  cited  by  C. — 
finally,  that  the  grounds^  suggested,  in  objection  to  the  protest  [being  the 
same  meant,  in  the  end,  to  be  relied  on,  in  opposition  to  the  will]  were  unavail- 
ing in  objection  to  the  protest  [and  would,  in  the  end,  be  equally  so,  in  opposi- 
tion to  the  will.] 
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Elvery  legatee  who  puts  in  suit  the  validity  of  a  will,  must  bring  into,  and  leave 
in,  the  registry  of  the  Court,  the  amount.of  his  legacy,  if  paid,  to  abide  the 
event  of  that  suit. 

A  married  woman  who  possesses  a  separate  property,  may  dispose  of  that  aefiO' 
rate  property,  by  will,  independent  of  her  husband,  and  just  as  if  she  were  a 
Jhme  sole;  whether  such  separate  property  were  vested  in  the  hands  of  trus- 
tees, to  her  separate  use,  or  not. 

Where  a  wife  assuming  a  right  to  dispose  of  property  by  will,  but  which  right 
is  ^uESTioTTABLE,  actually  disposes  of  such  property  by  will,  a  Court  of  Probate, 
on  proof  of  the  mere  factum  of  the  will,  should  pronounce  for  it ;  leaving  the 
wife's  assumed  right  ofdis/iosal  to  be  questioned,  if  at  all,  in  another  Court. 

If  a  feme  covert  make  a  will,  being,  at  that  time,  intestable  in  law;  still  if,  sur- 
viving, she  republishes  that  will  subsequent  to  the  death  of  the  husband,  it  is  a 
GOOD  will  in  law. 

The  mere  conservation  of  a  will  for  many  years  mat,  under  circumstances,  amount 
to  a  republication  of  that  will,  so  far  as  regards  fiersonal  property. 

Anna  Selina  Storage,  the  deceased  in  this  cause,  died  in  themonth 
of  August,  1817,  without  a  father;  leaving  behind  her  Elizabeth  Storace, 
her  natural  and  lawful  mother,  and  only  next  of  kin;  the  only  person 
who  would  have  been  entitled  to  her  personal  estate  and.  effects,  in  case 
she  had  died  intestate.  The  deceased  however,  left  a  will,  bearing  date 
the  10th  day  of  August,  1797.  And  in  the  month  of  October,  1817, 
probate  of  that  will  was  granted  to  Joseph  Burchell,  Esquire,  (party  in 
this  cause),  the  surviving  executor,  in  common  form;  the  personal  pro- 
perty of  the  deceased  being  sworn  by  the  executor  not  to  amount  in  value, 
to  the  sum  of  50,000/.  ' 

In  the  month  of  June,  1824,  a  decree  issued,  at  the  instance  of  Wil- 
liam Spencer  Harris  Braham,  (the  other  party  in  the  cause),  as  the  re- 
siduary legatee  named  in  the  will,  and  administrator,  with  the  same 
annexed,,  of  the  effects  of  Elizabeth  Storace,  the  deceased's  mother;  ci- 
ting the  executor  to  bring  in  the  probate  of  the  deceased's  will,  and  to 
prove  the  will  by  witnesses;  otherwise  to  show  cause  why  the  said  pro- 
bate'should  not  be  revoked, and  the  will  declared  null, and  void  in  law;  and 
why  letters  of  administration  of  the  effects  of  the  deceased,  as  dying  in- 
testate^  a  widowj  without  child  or  father,  should  not  be  granted  to  the 
said  William  Spencer  Harris  Braham ;  as  the  representative  of  Elizabeth 
Storace,  the  mother,  and  sole  next  of  kin  of  the  deceased, 

Mr.  Burchell  appeared  to  this  decree  under  protest — and  the  present 
question  arose,  as  to  the  merits  of  that  protest,  subsequently  extended 
into  an  act  of  Court;  written  to  by  both  parties,  and  sustained,  in  the 
usual  manner,  by  exhibits  and  affidavits. 

In  support  of  the  protest,  it  was,  in  substance,  alleged,  in  the  act 
of  Court,  on  behalf  of  the  executor ^ 

That  the  deceased,  Anna  Sclina  Storace,  spinster,  (falsely  described 
in  the  citation  Anna  Selina  Fischer,  otherwise  Fisher,  widow),  died  in 
1617,  leaving  a  mother  and  only  next  of  kin;  that  the  deceased  duly 
made  and  executed  her  last  will  and  testament,  bearing  date  the  10th  of 
August,  1797;  that  a  few  days  before  her  death,  she,  the  deceased,  re- 
cognised her  said  will,  saying,  that  '*  she  had  made  her  will,  and  that  it 
was  to  her  satisfaction;"  that,  shortly  after  her  death*,  the  said  will  was 
found  in  her  bureau,  among  other  papers  of  moment  and  concern,  by 
Elizabeth  Storace,  her  mother,  and  delivered  to  the  «aid  Joseph  Bur- 
chell, the  surviving  executor  named  in  the  same;  that  the  said  Joseph 
Burchell  delayed,  for  some  time,  taking  probate  of  the  said  will,  and 
until  he  was  urged  to  the  same  by  the  said  Blizabeth  Storace;  who,  on 
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the  3d  of  October,  1817,  made  an  affidavit  in  support  of  the  will,  in 
which  she  described  her  daughter  to  have  died  a  spinster;  whereupon, 
probate  issued  of  the  said  will  to  the  said  Joseph  Burchell,  on  the  11th 
of  October,  1817;  that  the  will  being  so  proved,  partly  by  the  means 
of,  was  also,  in  all  respects,  fully  acquiesced  in  by,  t])e  said  Elizabeth 
Storace,  the  said  mother  of  the  deceased;  and  that  the  said  Elizabeth 
Storace  assisted,  in  a  variety  of  ways  (specified  in  the  act),  in  carrying 
into  execution  the  said  will,  at  all  times,  and  upon  all  occasions,  until 
her  own  decease,  in  the  month  of  May,  1821;  that  a  legacy  of  2000/. 
bequeathed  by  the  deceased,  in  her  said  will,  to  Mr.  John  Braham,  the 
reputed  father  (by  the  said  deceased)  of' William  Spencer  Harris  Bra- 
ham,  had  been  vested  by  the  said  John  Braham,  in  the  names  of  trus* 
tees,  for  the  benefit  of  his  said  son;  and  that  his  said  son  was  in  the 
receipt  of  the  interest  of  the  said  legacy,  and  hfid  been,  from  shortly 
after  the  said  deceased's  death,  in  1815;  that  the  said  William  Spencer 
Harris  Braham,  had  himself,  from  time  to  time,  settled  accounts,  and 
received  balances,  with,  and  from,  the  said  Joseph  Burchell,  as  executor 
of  the  deceased's  said  will;  and  finally,  that  the  said  deceased's  effects 
had  been  fully  administered,  pursuant  to  the  provisions  of  the  said  will 
(under  the  sanction,  and  by  order,  of  the  Court  of  Chancery)  at  the  time 
of  the  issue  of  the  decree,  suggesting  the  invalidity  of  the  said  will,  in 
June  1824.  Upon  these  grounds  it  was  prayedy  tiiat  the  Court  would 
pronounce  for  the  protest,  and  dismiss  the  executor. 

In  opVosition  to  this  prayer,  it  was  alleged,  in  substance,  on  6e- 
halfofthc  party  promoting  the  suit; 

That  the  deceased  was  lawfully  married  to  Johann  Abraham,  other- 
wise Abraham  Fischer,  otherwise  Fisher,  at  Vienna,  in  the  month  of 
March,  1784;  that  Fisher  and  the  said  deceased  cohabited,  at  Vienna, 
for  about  a  twelvemonth  (and  had  issue  a  son,  who  died  in  his  infancy,) 
when  they[finally  separated,  and  the  said  deceased  thereupon  resumed  her 
maiden  name  of  Storace,  and  continued  the  use  of  it  to  the  time  of  her 
death;  that  Fisher  died  at  Sligo,  in  Ireland,  in  the  year  1805;  thativom 
1796  to  1812,  the  said  deceased  cohabited  with  Mr.  John  Braham,  by 
whom  she  had  several  children;  among  others,  William  Spencer  Harris 
Braham,  the  only  survivor,  born  in  the  year  1802;  that  the  said  deceas- 
ed, at  no  time  shortly  before  her  death,  adverted,  in  any  manner,  to  her 
will  of  1797,  but  to  a  subsequent  will,  made  shortly  before  her  death, 
whereby  she  had  bequeathed  the  bulk  of  her  property  to  her  son,  the 
said  William  Spencer  Harris  Braham^  that  the  said  deceased  always  en- 
tertained and  expressed  the  greatest  affection  for  her  said  son,  and  fre- 
quently, within  twelve  months  of  her  death,  declared  that  she  had 
**made  her  will,"  and  that  her  said  son  was  chiefly  interested  therein; 
that  on  the  Thursday  following  the  death  of  the  said  deceased  (who  died 
on  a  Sunday,)  the  said  Elizabeth  Storace,  mother  of  the  deceased,  burnt 
and  destroyed  many  of  her  papers,  and  among  others  {probablyj)  her 
said  last  will;  that  the  will  of  August  1797  was  not  found  by  the  said 
Elizabeth  Storace,  the  deceased's  mother,  among  the  deceased's  papers  of 
moment  and  concern;  but  by  a  friend  of  the  said  deceased,  a  Miss  Wal- 
thew,  in  a  bundle  among  old  tax  receipts,  and  papers  of  a  similar  de- 
scription; that  upon  the  said  deceased's  death,  Elizabeth  Storace,  who 
was  then  upwards  of  eighty  years  old,  adopted  the  said  Joseph  Burchell, 
and  his  son,  Mr.  John  Burchell  (a  solicitor; )  as  her  legal  advisers  in  all 
matters  of  business;  and  that  she,  the  said  Elizabeth  Storace,  in  forward- 
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-ing  the  probate^  and,  sabsequently,  in  assisting  in  the  execution,  of  the 
said  will  of  August  1797,  acted  under  the  undue  influence  and  control  of 
the  said  Mr.  Burchell;  and  in  ignorance,  or  under  misapprehension,  of 
her  own  legal  rights,  as  sole  next  of  kin  of  the  deceased,  in  the  event  of 
the  said  deceased's  actual,  or  legal,  intestacy:  lastly,  that  the  said  Wil- 
liam Spencer  Harris  Braham  only  became  aware  of  the  legal  rights  of 
the  said  Elizabeth  Storace  ("and  consequently,  only  became  aware  of  his 
own  legal  right8>  as  the  representative  of  the  said  Elizabeth  Storace)  in 
that  event,  shortly  before  the  issue  of  the  citation  in  this  cause.  For 
these  reasons  it  wBsprat/edy  that  the  Court  would  overrule  the  execu- 
tor's protest,  and  assign  him  to  appear  absolutely,  (a) 

A  REJOINDER  to  this  071  the  part  of  the  executory 

Denied,  that  any  lawful  marriage  ever  took  place  between  the  de- 
ceased ^nd  Fisher— and  alleged,  that  the  executor  never  represented  to 
the  mo^er  of  the  deceased  &at  the  said  marriage  was  invalid;  but,  on 
the  contrary,  that  he,  the  executor,  who  had  no  knowledge  on  the  sub- 
ject, one  way  or  the  other,  was  himself  so  assured  by  the  mother,  who 
was  resident  with  her  daughter,  at  Vienna,  at  the  time,  and  was  privy  to 
all  the  circumstances,  of  the  said  marriage— Maf  the  said  deceased  never 
made,  and  executed,  any  other  will  than  that  of  August  1797,  and  never 
adverted  to  .any  other  will,  as  made  and  executed  by  her;  although,  she, 
the  deceased,  did  contemplate  making  a  provision,  by  will,  for  her  son; 
and  did,  in  contemplation  thereof,  shortly  before  her  death,  procure  his 
baptismal  certificate,  as  for  the  purpose  of  enabling  her  to  describe  him 
correctly,  in  her  then  intended  will — at  the  same  time,  that  she,  the 
deceased,  on  many  occasions,  expressed  to  Mr.  Burchell  and  others,  her 
wish  to  induce,  or  compel,  Mr.  Braham  to  provide  for  her  said  son;  add- 
ing, at  such  times,  het  full  conviction,  that,  "if  she  were  to  leave  him 
a  fortune,  his  father  would  do  nothing  for  him'* — that  as,  under  these 
circumstances,  the  said  deceased  might, '  possibly,  have  made  a  subse- 
•  quent  will,  unknown  to  those  about  her,  her  said  executor,*  previous  to 
applying  for  probate  of  the  will  of  August  1797,  offered,  by  public  ad- 
vertisements, a  reward  of  500/.  for  the  actual  production  of  any  subse- 
quent will  of  the  deceased;  but  that  no  such  subsequent  will,  or  draft, 
or  trace,  or  vestige  of  any  subsequent  will,  was  produced,  in  consequence 
of  such  advertisejnents,  and  offered  reward — that  the  papers  burnt  and 

(a)  It  was  considered  advisable,  on  the  part  of  the  executor,  to  object  to  the 
relevancy  of  this  repl^,  as  containing  matter  not  in  any  way  responsive  to  the 
protest;  and  the  validity  of  that  objection  was  formally  submitted  to  the  Court, 
and  argued  by  counsel  (a  rather  unusual  proceeding)  on  the  first  session  of  Mi- 
chaelmas term,  1825;  but  the  CoiCirt  overruled  the  objection,  deeming  the  reply 
not  so  clearly  irrelevant  as  absolutely,  on  the  face  of  it,  to  exempt  the  executor 
from  the  obligation  of  rejoining;  leaving  it,  however,  to  the  executor,  either  to 
rejoin^  or  to  conclude  the  act,  as  it  stood,  at  his  own  option.  But,  until  the  act 
was  concluded,  the  Court  declined  expressing  any  opinion  as  to  the  relevancy, 
either  wholly  or  in  part,  of  the  reply,  save  only  that  it  was  not  so  irrelevant  as  to 
justify  the  Court  in  taking  the  step  prayed  hy,  the  executor,  of  expunging  it, 
wholly  or  in  part,  or  deemmg  it  expunged,  frcflb  the  act.  Had  the  executor  not 
rejoined  upon  any  matter  in  the  reply,  ultimately  held  not  irrelevant  by  the  Court, 
he  of  course  would  have  been  the  sufferer  by  this. 

The  pourt,  in  overruling  this  objection,  reserved  the  question  of  the  co«^  occap 
sioned  by  it.  But  in  the  end,  in  dismissing  the  protest  with  costs,  it  excepted 
those  occasioned  by  the  hearing  on  the  objection  to  the  relevancy  of  the  reply, 
taken  by  the  executor,  as  stated  above;  as  conceiving  it  a  step  in  the  cause  not 
called  for  or  warranted  by  the  circumstances. 
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destroyed  by  the  mother,  shortly  after  the  death  of  the  deceased,  were 
papers  of  no  moment;  and  that  no  subsequent  will  of  the  deceased  was, 
probably y  burnt- or  destroyed  among  these,  as  suggested  on  the  other 
side — thai  the  will  of  1797  was  found,  by  the  mother,  as  she  herself 
had  deposed ;  and  not  by  the  said  Maria  Walthew,  as  now  sought  to  be 
represented — that  the  mother  of  the  deceased,  a  shrewd  woman,  and 
conversant  with  business  and  accounts,  was  fully  apprised  of  her  own 
sole  heirship,  in  the  event  of  her  xlaughter^s  intestacy;  and  was  also  fully 
apprised  that  such  her  daughter's  intestacy  might,  not  improbably,  be 
set  up,  provided  her  marriage  with  Fisher  could  be  proved  to  have  been 
a  lawful  marriage — lastly,  that  the  parties  benefitted  by  the  will,  were 
strangers  to  the  executor  and  his  family;  who  were  on  terms  of  intimacy 
with,  and  warmly  attached  to,  the  mother,  and  son,  of  the  deceased ;  so 
that  the  said  executor  would  not,  by  choice,  have  postponed  the  interest 
of  these  last,  to  tliat  of  the  legatees  in  the  will,  by  taking  probate  of  the 
will;  in  preference  to  advising  the  mother  to  apply  for  administration,  as 
in  a  case  of  intestacy. 

In  support  of  the  protest,  aiEdavits  are  exhibited,  of  Mr.  Burchell, 
the  executor;  of  his  son,  Mr.  John  Burchell;  and  of  three  others,  fully 
sustaining  the  facts  stated,  in  the  act  of  Court,  on  tlic  part  of  tlxe  execu- 
tor, both  in  chief,  and  in  the  rejoinder. 

In  support  of  the  reply,  were  also  exhibited,  on  the  part  of  Mr. 
Braham,  several  affidavits,  (twelve  in  number)  principally  to  the  follow- 
ing effect 

Mr.  Braham  stated  his  belief  of  the  facts  alleged  on  his  behalf;  and 
certificates  of  the  alleged  marriage  of  the  deceased,,  with  Fischer,  or 
Fisher,  at  Vienna,  in  1784,  were  exhibited  annexed  to  his  affidavit 

Mr,  Douglass  Kinnaird  deposed  to  having  understood,  from  the  de- 
ceased, that  her  son  would  enjoy  the  bulk  of  her  property — and  that  he, 
Mr.  Kinnaird,  was  to  be  one  of  her  executors,  and  trustee  for  her  said 
son,  jointly  with  Mr.  Soane. 

Louisa  Cook  deposed,  that  Elizabeth  Storace,  the  mother  of  the  de- 
ceased, told  her,  the  deponent,  on  several  occasions,  that  "  she  thought 
her  said  daughter  must  have  made  a  will,  subsequent  to  the  will  proved;" 
and,  that  the  will  proved,  was  found,  in  her  presence,  by  Maria  Wal- 
thew, among  a  bundle  of  old  papers — also,  that,  in  her  search  for  a  will, 
she  had  found  the  envelope  of  a  will,  but  there  being  no  will  enclosed, 
had  burnt  the  said  envelope. .  She  also  deposed  to  the  perfect  confi- 
dence of  the  mother  in  Mr.  Burchell,  and  to  the  mother  saying,  that  she 
had  submitted  to  the  old  will,  under  his  advice,  as  -an  inevitable  evil, 
since  no  other  will  could  be  found;  though,  she  was  satisfied  the  deceased 
had  made  another  will. 

Mr,  Michael  Kelly  stated,  that  he  knew  the  deceased  at  Vienna,  in 
1784,  when  and  where  Elizabeth  Storace,  the  mother  of  the  deceased, 
was  resident  with  her  said  daughter — that  he  well  remembered  Fisher's 
alleged  marriage  with  the  deceased;  at  which  he  had  no  doubt  that  he 
was,  though  he  had  no  disti^  recollection  of  having  been,  present,  as 
alleged.  He  also  spoke  to  the  cohabitation,  for  a  twelvemonth,  and  to 
the  then  separation  of  the  parties;  and  to  Fisher's  death  at  Sligo,  as  al- 
leged in  the  act. 

Maria  Walthew  deposed,  to  the  deces^sed  having  often  in  conversa- 
tion, recognized  her  marriage  with  Fisher  as  a  valid  marriage— and  that 
the  same  was  often  spoken  of,  and  adverted  to,  as  such,  both  by  the  de- 
,  ceased  herself,  and  by  her  mother,  Elizabeth  Storace — also,  to  the  will 
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in  question  having  been  found  by  her,  the  deponent,  in  an  envelope, 
with  the  seal  broken,  in  a  bundle  of  old  papers,  on  the  Thursday  follow- 
ing the  deceased's  death;  after  a  search  had  been  made,  on  the  Tuesday 
following,  (the  deceased  having  died  on  a  Sunday)  among  her  papers,  for 
a  will,  without  efiect — that,  after  such  search,  and  previous  to  the  will 
being  found,  Elizabeth  Storace  informed  her,  the  deponent,  that,  **  as  no 
will  was  found,  she  was  sole  heir  to  the  deceased's  property. " 

Tomaso  Rovedino  deposed  to  a  conversation  having  taken  place,  in 
June  1817,  between  him,  and  the  deceased,  in  which  she  said,  that  she 
intended  to  make  Mr.  Soane,  and  Mr.  Kinnaird,  her  executors,  and 
trustees  for  her  son — that  a  few  days  after,  having  met  the  deponent, 
she  talked  to  him  as  if  then  engaged  in  making  her  will — and,  on  the 
5th  of  the  following  July,  intimated^  that  she  had  finished  the  same. 

Lucy  Bret  tell; — Diana  Barber  ^  the  deceased's  servant;  Maria 
Paddock,  another  servant  of  the  deceased;  and  Mary  Churchy  her 
nurse,  deposed,  severally,  to  circumstances  inferring,  strongly,  the  pro- 
bability of  a  will  made  by  the  deceased,  at  a  late  period  of  her  life,  in 
favour  of  her  son,  William  Spencer  Harris  Braham. 

And  most  of  the  above  several  deponents  spoke  to  the  deceased's  re- 
gard and  aJDfection  for  her  said  son,  in  the  strongest,  and  most  explicit 
terms. 

Lastly — Mr.  Peter  Ogier  stated,  in  his  affidavit,  that  a  few  months 
after  the  deceased's  death,  having  heard  that  a  will  of  the  deceased, 
made  by  her,  during  her  coverture,  had  been  acted  upon;  and  having 
doubts  as  to  the  validitv  of  such  will,  he,  the  deponent,  called  upon  the 
mother  of  the  deceased,  who  then  admitted  to  him,  that  the  said  will 
had  been  made  during  her  daughter's  coverture,  but  said,  that  under 
advice  that  she,  the  mother,  could  not  oppose  the  said  will,  she  had  con- 
sented, reluctantly,  to  probate  being  taken  of  the  same. 

Judgment. 

Sir  John  Nicholl. 

The  circumstances  of  this  case  are  as  follows: — 

Anna  Selina  Storace,  the  deceased  in  the  cause,  died  on  the  17th  of 
August,  1817.  Her  will,  the  subject  .of  the  suit,  bears  date  on  the  10th 
of  August,  1797.  It  is  a  will,  all  in  her  own  hand-writing; — it  is  duly 
executed; — and  it  is  attested  by  two  persons,  the  clerks  of  Mr.  Buxton, 
a  solicitor  in  Great  Marlborough-street,  who  appears  to  have  furnished 
the  deceased  with  a  draft  of  the  will. 

By  this  will  she  directs,  in  the  first  place,  that  the  sum  of  50001.  East 
India  Stock,  standing  in  the  names  of  trustees,  but  which  she  describes 
as  ^^  her  property  J  ^  shall,  from,  and  immediately  after,  her  decease,  be 
transferred  to,  and  vested  in  other  trustees,  Mr.  Prince  Hoare,  and  Mr. 
Joseph  Burchell,  (party  in  the  cause,)  upon  trust,  to  pay,  and  apply,  the 
interest,  and  annual  produce  to  her  mother,  Elizabeth  Storace,  for  life; 
and  then,  to  her  nephew,  Brinsley  John  Storace,  until  he  attains  the  age 
of  twenty-five;  and  upon  his  attaining  that  age,  to  pay,  and  transfer,  the 
principal  sum  to  her  said  nephew,  absolutely:  but  in  the  event  of  her 
said  nephew  dying  under  twenty-five,  she  gives  and  bequeaths  the  said 
5000/.  to  the  children  of  her  cousin,  Emely  TooscJy,  in  equal  propor- 
tions, upon  their  attaining  the  ages  of  twenty-five  respectively.  She 
limits,  or  appoints,  the  use  of  her  household  furniture,  plate,  linen,  &c., 
to  her  mother,  for  life;  and  then  over;  the  same,  in  all  respects,  as  the 
sum  of  5000/. ,  East  India  Stock.     She  bequeaths  the  sum  of  700/.  to 
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two  aunts,  of  the  name  of  Trusler;  the  sum  of  500/.  to  her  brother's 
widow,  Mary  SArace,  together  with  all  her  wearing-apparel,  her  harp, 
and  her  music;  the  sum  of  500/.  to  Mr.  Rau^zini,  of  Bath;  the  sum  of 
50/.  to  each  of  her  trustees,  Mr.  Hoare,  and  Mr.  Burchell;  to  Mr,  John 
Braham  the  sum  of  2000/.;  to  the  old  and  new  Musical  Funds,  the 
sum  of  1000/.  each;  and  the  rest  and  residue,  after  a  few  other  legacies 
of  small  amount,  to  the  children  of  her  said  cousin,  Emely  Toosey,  and 
to  Miss  Emma  White,  in  equal  proportions.  And  she  appoints  Mr. 
Joseph  Burchell,  and  Mrs.  Mary  Storace,  her  brother's  widow,  (but 
who  died  in  her  life  time,)  executor,  and  executrix,  of  her  said  will. 

This  will,  such  as  I  have  described  it,  both  in  form,  and  substance,  w^ 
found  in  her  bureau,  shortly  aftei^  the  death  of  the  deceased,  among  oth^ 
papers  of  moment  and  concern,  by  Elizabeth  Storace,  her  mother,  and  9ole 
next  of  kin.  But  there  being  some  reason  to  believej  or  suspect,  that  the 
deceased  had  made  another,  later,  will,  Mr.  Burchell,  the  surviving  ex- 
ecutor, delays,  from  time  to  time,  applying  for  probate  of  this,  until, 
every  diligence  had  been  used  for  the  purpose  of  ascertaining,  whether 
the  deceased  really  left  any  testamentary  instrument  of  a  subsequent 
date.  Among  other  means  used  for  the  discovery  of  such  an  instrument, 
three  several  advertisements  were  inserted  in  as  many  daily  journals, 
offering  a  reward  of  ^500/.  for  the  production  of  any  will  of  the  deceased^ 
subsequent  to  that  of  August,  1797.  Still,  however,  no  will  of  a  latei 
date  is  produced;  nor  even  do  those  advertisements  produce  informa- 
tion from  any  quarter,  tending  to  show,  that  the  deceased  in  this  cause 
ever  put  pen  to  paper,  either  to  frame,  or  to  execute,  any  other  will, 
than  that  already  described  of  August  1797.  At  length,  in  the  month 
of  October,  1817,  probate  is  taken  of  this  will,  by  Mr.  Burchell,  the  ex- 
ecutor, in  common  formj  upon  an  affidavit  (A  the  mother,  as  to  ihib  find- 
ing and  plight y  and  condition,  o^  the  will;  such  an  affidavit  being 
necessary  to  probate  of  the  will  passing  in  common  form^  in  conse- 
quence of  an  erasure,  in  the  body  of  the  will;  in  which,  as  originally 
executed,  Mr.  Buxton,  her  then  solicitor,  was  also  named  as  executor. 

It  is  alleged  and  sworn,  that  the  executor,  Mr.  Burchell,  in  so  taking 
probate  of  the  will,  was  urged,  and  pressed,  to  this,  by  the  mother,  and 
sole  next  of  kin  of  the  deceased;  that  is,  by  the  person  entitled  both  to 
represent  the  deceased,  and  to  the  whole  of  her  property,  in  the  event 
of  her  actual,  or  legal,  intestacy.  This,  at  least,  is  certain,  that  she  was 
not  only  privy,  but  a  party,  to  the  probate.  She  makes  the  affidavit  to 
which  I  have  just  adverted,  in  order  to  its  being  proved,  and,  so,  in  sup- 
port of  the  will.  In  that  affidavit  I  observe,  that  the  deceased  is  de* 
scribed,  "Anna  Selina  Storace,  spinster,^^ 

Probate  is  taken,  then,  of  this  will  of  August  1797,  clearly  with  the 
knowledge  and  consent  of  the  mother,  the  only  person  who  had  any  ap- 
parent, either  right,  or  interest,  to  contest  its  validity.  She  survives 
(the  mother)  tiU  the  month  of  May,  1821;  and  it  is  admitted  that, 
during  that  whole  interval,  she  is  both  acquiescent  in  the  will,  and  even 
actively  co-operating  in  giving  effect  to,  and  carrying  into  execution, 
the  provisions  and  bequests  contained  in  it,  in  every  possible  variety  of 
ways.  For  instance^  she  is  in  the  receipt  of  the  income  derived  to  her 
from  the  will,  and  gives  discharges  for  the  same,  from  time  to  time,  to 
the  executor,  up  to  the  period  of  her  own  decease.  She  furnishes  the 
executor  with  the  names,  and  descriptions,  and  assists  him  in  the  disco- 
very, of  the  persons  entitled  to  the  residue,  the  bulk,  of  the  deceased's 
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property,  under  the  will.  In  the  year  I8I69  theexecutor,  finding  that 
sereral  of  the  residuary  legatees  are  minors  and  orphans,  declines  pro- 
ceeding to  a  full  distribution  of  the  property,  under  the  will,  without  the 
sanction  of  the  Court  of  Chancery.  A  suit,  an  amicable  suit,  is  accord- 
ingly commenced  in  Chancery,  in  the  month  of  May,  1818,  and  con- 
tinues till  the  month  of  August,  182?.  The  mother  is  constantly  con- 
sulted, and  advised  with,  as  to  that  suit,  by  the  executor;  and  is  sworn, 
on  many  occasions,  to  have  assisted  in  respect  to  the  same,  at  all  times, 
until  she  herself  died,  in  May,  1821. 

During  this  suit  in  Chancery,  the  executors'  accounts  are  passed  in  the 
Court  of  Chancery;  and  the  whole  of  the  deceased's  property,  remain- 
ing unapplied,  is  paid  by  tHe  executor  into  the  registry  of  that  Court 
And  it  appears,  that  in  the  month  of  June,  1824^  at  the  issuing  of  this 
decree,  the  deceased's  property  had  been  all  hut /uily  administered,  pur- 
suant to  the  provisions  of  this  will;  as  all  the  several  legatees,  and  all 
the  residuary  legatees  excepting  one,  who  was  still  a  minor  at  that  time, 
had  received  their  legacies,  and  shares  of  the  residue  under  this  will,  at 
that  time,  by  order  of  the  Court  of  Chancery. 

The  executor,  of  course,  conceives  upon  this,  that  he  iB/tincttis  offi- 
cio— that  he  is  entitled  to  his  full  discharge,  and,  that  he  is  not  liable  to 
any  further  call.  But,  in  the  month  of  June,  1824,  a  decree  issues, 
citing  him  to  bring  in  the  probate,  and  support  the  validity  of  this  will 
of  August,  1797^  then  for  the  first  time  questioned,  by  evidence;  at  the 
instance  of  Mr.  William  Spencer  Harris  Braham,  (tiie  other  party  in 
the  cause, )  a  reputed,  or  natural  son  of  the  deceased,  by  Mr.  John  Bra- 
ham,  himself  a  legatee  in  the  will  in  the  sum  of  2000/. ;  with  whom  the 
deceased  appears  to  have  cohabited  for  a  number  of  years. 

It  is  obvious  from  this,  that  the  present  plaintiff  is  not  proceeding,  aa 
such,  in  his  own  right.  He  is  proceeding  as  administrator,  with  the 
will  annexed,  of  Elizabeth  Storace,  the  mother  of  the  deceased;  who, 
principally,  it  should  seem,  under  the  advice,  or  at  the  recommendation, 
of  Mr.  Burchell,  his  opponent  in  this  cause,  made  a  will,  bequeathing 
him  her  whote  property.  Accordingly,  it  is  in  her  right,  and  as  her 
representative,  only,  that  he  claims  to  controvert  this  will: 

Now  could  the  mother  of  the  deceased,  had  she  been  living,  after  an 
interval  of  seven  years,  have  cited  the  executor,  according  to  the  terms 
of  this  decree,  under  the  circumstances  already  described?  This  is 
clearly  a  proper  subject  of  inquiry — ^for  it  can  only  be  upgn  some  spe^ 
cial  showing,  that  her  repi:esentative  is  entitled  to  go  a  step  in  this  mat- 
ter, beyond  what  she  herself,  the  party  whom  he  represents,  could  have 
gone. 

In  the  first  place,  in  doing  this,  she  must  have  deposited,  in  the  first 
instance,  the  actual  amount  of  what,  in  the  interval  of  seven  years,  she 
had  received,  or  derived,  from,  or  under,  the  will.  Every  legatee  who 
puts  in  suit  the  validity  of  a  will,  in  this  Court,  must  bring  into,  and 
leave  in,  the  registry  of  this  Court,  the  amount  of  his  legacy,  if  paid, 
to  abide  the  event  of  that  suit  (a)  The  mother  of  the  deceased  must 
have  conformed  to  this  rule:  nor  is  her  grandson,  and  representative, 
exempt  from  a  similar  obligation.  Accordingly,  if  Mr.  Braham  can  be 
permitted,  and  is  willing,  tO,proceed  in  this  suit,  he  must  clearly  deposit, 

(a)  See  case  of  '*  BeU  v.  Armstrong/'  ante,  p.  140;  and  the  casei  there  cited 
of  "  Pyefinch  v,  Palinore*'— and  others. 
Vol.  II.  60 
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in  limine f  the  actual  amount  of  monies  received  by  hia  testatrix,  under 
the  will  of  the  deceased.  He  must  also,  possibly,  deposit,  in  limine^ 
what  interest  has  accrued  upon  the  legacy  of  2000/.,  bequeathed,  as  I 
have  said,  to  his  father,  Mr.  John  Braham,  since  the  death  of  the  de- 
ceased. For  it  appears,  that  Mr.  John  Braham,  the  father,  on  the  death 
of  the  deceased,  directed  that  lej^acy  to  be  invested  in  the  names 
of  trustees,  for  the  benefit  of  his  son,  tiie  present  plaintiff;  and  that  he, 
the  present  plaintiff,  has  since  received,  and  still  receives,  the  produce, 
or  interest,  of  that  legacy.  He  has,  consequently,  himself  benefited, 
derivatively  at  least,  under  this  will,  to  the  extent  of  the  interest  which 
has  accrued  upon  the  sum  of  2000/.,  for  the  last  nine  years.  At  the 
saine  time  these  to  be  sure,  are  mere  outlying  considerations.  Neither, 
possibly,  might  the  mother  of  the  deceased  have  been,  nor  may  her 
grandson  and  representative  now  he,  deterred  from  putting  it  in  suit, 
by  the  obligation  of  making  certain  deposits,  previous  to  contesting  this 
will. 

Could,  then,  the  mother  of  the  deceased,  having  fulfilled  this  condi- 
tion, have  instituted  a  proceeding  similar  to  the  present,  in  the  month 
of  June,  1824?  On  the  contrary,  would  not  she  have  been  barred,  (and 
by  consequence,  is  not  her  representative  barred,  unless  upon  some 
special  showing),  as  by  acquiescence  in  the  will,  or  otherwise,  from 
putting  this  will  in  suit,  at  that  time?  In  order  to  determine  this,  it  be- 
comes necessary  to  consider,  what  the  alleged,  or  suggested,  grounds  o€ 
the  invalidity  of  the  will  really  are.  And  in  considering  this,  I  shall 
be  necessarily  led  to  say,  with  how  little  probability  of  success,  in  my 
judgment,  so.  far  as  appears,  the  validity  of  this  will  either  now  is,  or  at 
any  time  was,  capable  of  being  contested  by  any  party.  For  I  m^y 
say,  once  for  all,  that  the  case  now  suggested,  as  in  olffeclion  to  thepro^ 
testy  is  obviously  the  same,  in  substance,  upon  which,  being  pleaded  and 
proved,  it  is  ultimately  meant  to  be  relied,  in  opposition  to  the  xoilL 

It  is  suggested  then,  as  an  objection  to  the  protest,  and  it  is  ultimate- 
ly, as  just  said,  meant  to  be  pleaded  and  proved,  as  in  opposition  to  the 
will,  that  the  will  in  question  was  a  will  made  by  the  deceased  in,  and 
during,  her  coverture — ^and  tkat^  not  having  recognised  or  republished 
it,  in,  and  during,  her  widowhood,  it  is,  by  consequence,  a  will  that  is 
merely  null  and  void  in  law.  And  in  order  to  defeat,  I  presume,  the 
effect  of  certain  declarations, /^rovecf  to  have  been  made  by  the  de- 
ceaseds—as, that  ^'she  was  testate,'^  and,  that  *^  her  will  was  to  her  satis- 
faction;" which  might,  otherwisey  be  contended  to  have  amounted  to  a 
republication  of  the  will  in  question,  it  is  suggested,  that  these  were  not 
^declarations  meant  by  the  deceased  to  apply  to  this,  but  to  some  other 
will;  which  it  is  accordingly  suggested,  that  the  deceased  made  shortly 
before  her  death,  and  in  which  she  bequeathed  the  bulk  of  her  property 
to  her  son,  the  present  plaintifi*.  Now  to  consider  the  case  so  set  up, 
in  both  parts  of  it:  and  first,  as  to  the  suggestion  of  this  being  a  will 
made  during  coverture. 

I.  It  is  alleged,  in  the  act  on  petition,  on  the  part  of  Mr.  Braham, 
the  plaintiff,  that  the  deceased  in  this  cause,  at  that  time  Anna  Selina 
Storace,  spinster,  was  lawfully  married  to  Johnann  Abraham,  otherwise 
Abraham  Fischer,  otherwise  Fisher,  »t  Vienna,  on  the  29th  of  March, 
1784;  and  that  he,  Fischer,  or  Fisher,  died  at  Sligp,  in  Ireland,  where 
he  had  for  some  time  previously  resided,  not  until  the  year  1805;  con- 
sequently not  until  seven  or  eight  years,  as  appears  by  the  date,  subse- 
quent to  the  making  and  execution  of  this  will. 


3  Addams^  235.  523 

The  facts  so  alleged  are  supported  by  a  variety  of  affidavits,  which  It 
is  to  be  observed,  are  only  good  in  support  of  this  case  as  a  suggested 
case;  that  is,  as  laying  grounds  for  the  Court  to  over-rule  the  protest  of 
the  executor,  and  put  him  on  proof  of  the  will.  They  are  facts  to  be 
regularly  pleaded,  and  proved,  not  to  be  nfierely  alleged  in  an  act  on 
petition,  and  sustained  by  voluntary  affidavits,  in  order  to  be  of  any 
final  avail  in  the  catise,  the  executor  being  put  on  proof  of  the  will.  But 
to  what  does  the  proof  of  the  facts  so  furnished  by  these  affidavits,  and 
by  the  ^^  certificate  of  marriage''  annexed  to  one  of  them,  amount,  in 
support  of  this  case,  as  a  suggested  case? 

It  amounts  to  strong  proof  of  a  fact  of  marriage  between  Fisher  and 
the  deceased,  at  the  time  alleged.  But  I  see  no  reason  to  believe  from 
it,  under  all  the  circumstances,  that  a  valid  marriage  was  ever  contract- 
ed by  and  between,  these -parties,  either  then,  or  at  any  other  time.  On 
the  contrary,  there  is  much  in  the  case  as  to  which  there  is  no  dispute; 
there  are  many  facts  as  to  which  the  partly  are  agreed — which  look  di- 
rectly the  other  way.  This  is  evidence  *  I  think,  to  some  extent,  by 
the  previous,  and  by  all  the  subsequent,  history  and  conduct  of  the 
parties. 

The  deceased  at,  and  previous  to,  the  time  of  this  marriage,  was,  and 
had  been,  an  actress,  performing  at  the  principal  theatre  in  Vienna;  and 
Fischer,  or  Fisher,  was  a  composer  of  music  attached  to  that  establish- 
ment The  marriage  is  alleged  to  have  been  celebrated  in  the  evangelic 
reformed  church,  in  that  city;  and  "certificates'*  of  that  marriage  are 
exhibited,  it  should  seem,  duly  verified.  One  of  the  two  persons  pre- 
sent as  « witnesses"  of  the  marriage  (so  certified),  appears  by  these  to 
have  been  Mr.  Michael  Kelly,  the  composer,  whose  affidavit  is  before 
the  Court;  in  which  he  says,  that  he  perfectly  recollects  the  occasion  of 
marriage  certified,  which  he  has  no  doubt  whatever  took  place,  as  cer- 
tified; and  that  he  was,  though  he  has  no  distinct  recollection  of  having 
been,  present  at  the  ceremony — he  perfectly  remembers,  he  says,  hav- 
ing had  a  suit  of  clothes  made  on  the  occasion  of  the  marriage.  This  is 
strong  evidence,  I  repeat,  of  the  suggested  fact  of  marriage;  but  look- 
ing not  invidiously,  to  the  known  lax  habits  too  often  indulged  in  by 
theatrical  performers,  especially  on  foreign  boards,  it  is  by  no  means 
improbable,  a  priorij  that  it  was  a  mere  fact  of  marriage  within  the 
knowledge  of  both  parties — serviceable  to  both  parties,  as  for  obviating 
scandal,  or  otherwise,  at  the  time;  but  imposing,  upon  either  party,  no 
lasting  obligation.  And  this  view  of  the  case,  which,  it  will  presently 
appear,  is  confirmed  by. the  whole  subsequent  history  of  the  parties,  de- 
rives a  still  further  confirmation  from  what  occurs  on  the  death  of  the 
deceased— when  the  mother,  living,  for  so  it  appears,  with  the  deceased, 
at  the  time,  and  so  privy,  I  must  presume,  to  ail  the  circumstances,  of 
the  marriage,  makes  an  affidavit,  in  which  she  deposes  to  h^r  daughter 
having  died  a  spinster — so  deposing  in  support  of  a  will,  which  she  is 
apprised  at  the  time,  as  I  shall  show  in  the  sequel,  that  her  daughter's 
lawful  marriase  with  Fisher  would  probably  invalidate;  when  she,  as 
the  sole  next  of  kin  of  the  deceased,  would  become  absolutely  entitled 
to  the  representation  of  the  deceased,  and  to  the  whole  of  her  property. 

But  the  subsequent  history  of  the  parties  infers  this  to  have  been  a 
mere  fact  of  marriage,  I  think,  almost  conclusively.  The  parties  co- 
habit during  about  twelve  months  only,  in  the  course  of  which  they 
have  a  son,  who  dies  in 'his  infancy.    They  then  separate,  and  such 
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their  cohabitation  ia  nerer'  renewed.  The  deceased  returns  to.  thia 
country,  where  she  resumes  her  maiden  name;  the  use  of  which  she 
continues,  uninterruptedly,  to  the  time  of  her  death.  Nor  is  it  merely' 
by  passing  under  her  maiden  namey  that  the  deceased  herself  thus  re- 
pudiates her  marriage.  She  acts  as  a  /etne  sole,  during  the  whole  re- 
mainder of  her  life,  in  ali  respects;  hor^conduct  in  every  particular  of 
which,  plainly  infers  that  she,  at  least,  deemed  her  marriage  with 
Fisher  invalid  in  law. 

But  the  whole  subsequent  conduct  of  Fisher  himself,  furnishes  the 
same  inference  still  more  strongly.  He  lived  till  1805,  in  straitened 
circumstances;  earning  a  precarious  livelihood  by  teaching  music,  at,  and 
in,  the  neighbourhood  of  Sligo,  in  Ireland.  Meantime,  Storace's  fame, 
as  an  actress,  could  be  no  secret  to  him;  any  more  than  it  could  be,  that 
«he  had  acquired  a  large  fortune,  or,  at  least,  was  in  the  receipt  of  a 
large  income.  There  is  no  vesUge,  however,  with  all  this,  of  any  at- 
tempt on  his  part,  either  topossess  himself  of  her  fortune,  or,  even  to 
participate  in  her  income.  'There  was  much,  besides,  equally  notorious 
in  the  history  of  the  deceased,  under  which  Fisher,  if  the  lawful  hus- 
band of  the  deceased,  could  scarcely  have  acquiesced,  as  he  did.  The 
deceased,  in  1796,  forma  a  connection  with  Mr.  Braham,  by  whom  she 
becomes  the  mother  of  several  children,  though  Mr.  Spencer  Harris 
Braham  is  the  only  survivor  of  these;  a  connexion  which  subsists  up  to 
the  year  1812.  Fisher  must  have  known,  all  along,  of  that  connexion; 
be  must  have  been  aware,  from  time  to  time,  of  the  birth  of  a  spurious 
issue,  the  fruit  of  that  connexion,  which  still,  in  the  eye  of  the  law,  were 
his  issue,  if  he,  in  truth,  were  the  lawful  husband  of  the  deceased.  And 
it  is  utterly  inconsistent,  I  think,  with  a  knowledge,  or  belief,  of  this, 
on  his  part,  that  he  should  be  perfectly  quiescent  in  the  deceased's  con- 
nexion with  Mr.  Bcaham,  for  itie  nine  years,  during  which  he  survived 
its  commencement;  neither  instituting  any  complaint,  nor  soliciting  any, 
either  protection,  or  redress. 

Upon  the  whole,  then,  it  seems  to  the  Court,  that  the  deceased  was 
not,  upon  this  showing,  as  suggested,  a  feme  covert  in  law,  at  the  time 
of  the  making,  and  execution,  of  this  will.  But  even  if  she  were,  I  am 
by  no  means  satisfied,  that  tiiis,  as  assumed  on  the  part  of  Mr.  Braham, 
would,  per  se,  under  any  circumstances,  have  rendered  this  will  abso- 
lutely null  and  void  in  law.  If  ever  there  was  a  case,  in  which  the  cir- 
cumstance of  its  being  the  will  of  a  married  woman  ought  not,  in  point 
of  equity,  to  have  the  effect  of  wholly  invalidating  a  will,  it  is  the  case 
before  the  Court.  For  what  is  the  will  in  this  case?  It  is  the  will  of  a 
married  woman,  (assuming  the  deceased  to  have  been  such^  in  law,  at 
the  date  of  the  will)  made  a  dozen  years  afler  her  final  separation  from 
her  husband,  and  disposing  of  the  fruits  of  her  own  sole  industry — of 
monies,  that  is,  which  she  herself  had  acquired,  whilst  acting,  through- 
out, in  her  single  capacity,  and  passing,  all  along,  by  her  maiden  name. 
Now  could  Fisher,  if  the  survivor  even,  by  proving  himself  ever  so  in- 
contestibly,  to  have  been  the  lawful  husband  of  the  deceased,  have  de- 
feated this  will  to  the  extent  of  rendering  it  a  mere  nullity  in  law,  and 
so  to  be  treated  by  this  Court?  I  entertain,  perhaps,  strong  doubts  of 
this.  A  married  woman,  who,  possesses  separate  property,  may  dis-  ^ 
pose  of  that  separate  property  by  will,  independent  of  her  husband,  and 
just  aa  if  she  were  a  feme  sole.  The  property  so  acquired  by  the 
deceased,  as  I  have  described;  which  the  husband,  had  never,  in  her 


3  Addams^  235.  525 

life  time^  reduced  into  his  own  possession,  and  over  which  he  had  ne- 
ver attempted  to  exercise  any  marital  right,  might  well  be  the  sy)arate 
property  of  the  deceased;  over  which,  accordingly,  she  had  a  perfect 
JUS  disponendiy  though,  at  the  time  of  exercising  it,  a  lawful  wife. 
Part  of  the  property,  of  which  this  will  purports  to  dispose,  I  observe 
to  have  been  vested  in  the  hands  of  trustees,  to  the  use  of  the  deceased — 
a  circumstance  not  quite  immaterial;  though  a  wife,  it  is  now  held, 'may 
dispose  of  her  separate  property  by  will,  whether  vested  in  the  hands 
of  trustees  to  her  separate  use,  or  not  Upon  this  view  of  the  case,  I 
am  by  no  means  clear  that,  even  if  Fisher  had  survived  the  deceased, 
and  had  proved  himself,  ever  so  incontestibly  I  repeat,  to  have  been  her 
lawful  husband,  it  might  still  not  have  been  incumbent  on  this  Court 
(whose  principal  concern  is  with  the  ^^factnm^^  of  an  instrument  of  this 
nature)  to  have  decreed  probate  of  this  will  (of  course,  in  that  event,  a 
limited  probate)  to  Mr.  Burchell,  the  executor;  leaving  the  wife's  as- 
sumed right  of  disposal  to  be  questioned,  if  at  all,  in  another  Court;  the 
Jtis  disponendiy  the  right  of  disposal,  in  these  cases,  being  a  question  in- 
to which  this  Court  is  not  in  the  habit  of  looking  too  nicely;  as  it  is  a 
question  upon  which,,  in  effect,  it  is  not  competent  to  this  Court  ulti" 
mately  to  adjudicate. 

But  Fisher,  assuming  hifn,  still,  to  have  been  the  lawful  husband,  was 
not  the  survivor — he  died  in  the  life  time  of  the  deceased.  And  we  all 
know  that,  if  a  wife  makes  a  will,  being  intestable  at  the  time  of  the 
will  making;  still  if,  surviving,  she  approves,  and  confirms  (in.  a  word, 
republishes)  that  will,  after  the  death  of  the  husband,  it  is  a  good  will. 
Now,  that  the  deceased,  if  there  be  no  other  will  in  question,  did  ap- 
prove and  confirm  (in  effect  republish)  this  will,  is  indisputable.  The 
mere  conservation,  for  so  many  years,  of  this  will,  in  connexion  with 
its  place  of  deposit,  may  so  evidence  adherence  to,  and  approval  of,  this 
will,  as  to  amount  to  a  republication  of  it,  for  any  thing  that  I  am  pre- 
pared to  say  to  the  contrary.  But  however  this  be,  her  repeated,  and 
even  solemn,  dec]arations(a),  to  which  I  have  already  adverted,  if  ap- 
plicable to,  are  clearly  a  virtual  republication  of  this  will— so  that,  in 
the  absence  of  any  other  will,  to  which  the  Court  can  safely  apply  those 
declarations,  this  is  a  will  equally  good,  and  valid  in  law,  to  ail  intents 
and  purposes  whatsoever,  whether  the  testatrix  were  a  feme  covert  at 
the  time  of  making  it,  or  a  feme  sole. 

II.  Can  the  CoUrt,'then,  safely  apply  these  declarations  to  any  other 
will  than  this  of  Augbst,  1797?  And  this  leads  me,  briefly,  to  consider 
that  other  part  of  the  case  now  set  up,  which  consists  of  a  suggestion, 
that  the  declarations  in  question  were  not  meant  by  the  deceased  to 
apply  to  this  will  of  1797;  (and,  consequently,  that  the  Court  ought  not 
so  to  apply  them;  which,  if  it  ought,  as  already  said,  there  is  an  end  of 
the  plaintiff's  case,  whether  the  deceased  were  a  married  woman  in 

(a)  The  Court  here  adverted,  in  particular,  to  an  affidavit  of  Dr.  Hooper,  the 
deceased's  medical  attendant  during  her  last  illness,  (exhibited  on  behalf  of  the 
executor),  in  which  he  deposed,  that  "a  few  days  previous  to  the  death  of  the 
deceased,  he,  the  deponent,  being  of  opinion  that  she  could  not  recover  from  her 
said  illness,  inquired  of  the  said  deceased,  in  the  presence  of  Miss  Walthew,  and, 
he  thinks,  of  the  mother  of  the  deceased,  •  if  she  had  arranged  her  worldly  affairs?* 
to  which  she  immediately  replied,  *  I  have  made  my  will' — that  the  deponent, 
thereupon,  asked  her,  'whether  her  will  was  to  her  satisfaction?'  when  she  aa- 
fwered  *  yes,'  or  to  that  very  effect," 
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1797,  or  a  spinster),  but  to  that  other  will,  which  she  is  suggested  to 
have  made,  towards  the  end  of  her  life,  and  by  which  she  bequeathed  the 
bulk  of  her  fortune  to  her  son,  the  party  promoting  this  suit. 

In  proof  of  this  part  of  the  suggested  case,  as  of  that  other  of  which 
the  Court  has  already  disposed,  there  are  exhibited,  on  the  part  of  Mr. 
Braham,  a  variety  of  affidavits.     But  to  what  extent  are  these  affidavits 
good?  Merely  to  this  extent     They  render  it,  a  priori,  highly  proba- 
ble that  the  deceased  should  have  executed  a  latter  will  of  this  tenor— 
they  even  show  that  the  deceased  contemplated  the  execution  of  some 
such  will.     But  they  fail  even  to  render  it  probable,  as  contrasted  with 
the  adverse  evidence,  and  looking  to  all  the  circumstances  of  the  case, 
that  the  deceased  ever  did  actually  execute  any  subsequent  will.     On 
the  one  hand,  the  deceased^s  declarations  on  that  head,  as  spoken  to  in 
these  affidavits  (although  mere  declarations,  especially  stated  in  volun- 
tary affidavits,  are  little  relied  on  by  the  Court,  in  matters  of  this  nature) 
are  good,  in  proof,  that  the  deceased  had  a  strong  regard,  and  affection, 
for  her  son — ['*as  strong  a  regard  and  affection,"  several  of  the  affida- 
vits express  it,  **as  a  mother  could  have  for  a  son"]  and  contemplated 
making  a  provision  for  him,  as  such.     This,  too,  is  confirmed  by  what 
Mr.  Joseph  Burchell,  the  executor,  has  deposed,  namely,  that,  within  a 
few  months  of  her  decease,  she,  the  deceased,  required  of  him,  or  of  his 
son,  Mr.  John  Burchell,  her  solicitor,  the  legal  names  and  description 
of  her  said  son,  for  the  very  purpose  of  inserting  them  correctly  in»  of 
course,  her,  then  intended,  will.     This  is  precise  to  the  fact  of  inten- 
tion; though  it  is  equally  so  to  the  fact  of  intention  not  then  carried  in- 
to effect — a  few  months  only,  this,  before  the  death  of  the  deceased. 
But,  on  the  other  hand,  I  am  to  recollect,  that  there  are  circumstances 
in  the  case,  which  account  for  the  deceased  not  making  this  contem- 
plated disposition  of  her  property,  at  least  not  improbably.     For  it  is 
in  evidence,  that  the  deceased  was  extremely  irritated,  at  all  times,  with 
Mr.  John  Braham,  the  father  of  this  son;  who  had  abandoned  her,  in 
1812,  after  a  cohabitation  of  sixteen  years,  and  married  another  female — 
that  she  had  even  consulted,  and  advised  with,  the  Burchells,  as  to  whe- 
ther the  father  were  not  compellable,  by  law,  to  provide,  wholly,  or  in 
part,  for  that  son — obser\'ing,  that  "he  ought  so  to  do,  more  especially, 
as  he  was  possessed  of  a  large  fortune,  and  in  the  receipt  of  an  ample 
income;"  and  adding  that  "if  she,  the  deceased,  were  to  give,  or  leave, 
her  son  a  fortune,  it  would  only  furnish  the  fathefr  with  a  pretext,  or 
excuse,  for  doing  nothing  for  him;  and  be  the  nlfeans  of  his  saving  his 
money,  to  enrich  his  children  by  the  female  for  whom  she  had  been 
abandoned."     All  this  is  stated  by  Mr.  Burchell,  and  his  son,  in  their 
affidavits — affidavits  full  as  credible  as  any  exhibited  in  the  cause.    And 
that  the  deceased  might,  probably,  act  upon  this  view  of  the  subject, 
is  confirmed  to  some  extent  by  the  contents  of  this  will  of  August  1797 
itself — in  which,'notwithstanding  her  subsisting  connexion  with  Mr. 
Braham,  and  that  she  was  bearing  children  to  him,  (though  whether  any 
child  was  actually  born  in  August,  1797,  does  not  quite  appear),  she  is 
content  with  a  legacy  to  him  of  2000/. — leaving  him,  it  is  to  be  inferred, 
to  provide  for  the  children  of  that  connexion,  and  disposing  of  the  bulk 
of  her  property,  the  produce  of  her  own  talents  and  industry,  to  her 
own  relations.     And  when,  upon  the  death  of  the  deceased,  and  after 
the  extraordinary  pains  taken,  and  means  used,  for  the  discovery  of  a 
subsequent  will  that  I  have   already  described,  no  subsequent  will 
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10  produeedy  nor  any  thing  tending  to  show  that  the  deceased  ever  ac- 
tually made  such  a  will,  I  must  say,  that  the  balance  of  probability  is, 
in  my  judgment,  very.much  against  the  case  set  up,  (this  part  of  it), 
that  the  deceased,  whatever,  at  times,  she  might  have  meant,  or  intend- 
ed, in  that  respect,  ever  actually  made,  and  executed,  any  will,  revoca- 
tory of  this  of  August,  1797. 

But  did  the  proof  of  the  suggested  case  (this  part  of  it)  go  much  fur- 
ther; did  it  render,  not  merely  the  intention  to  execute,  but  the  actual 
execution  of,  a  later  will,  by  her,  ever  so  probable;  could  the  Court,  let 
me  ask,  upon  that  mere  probability,  however  founded,  pronounce  against 
the  force  and  effect  of  this,  the  only  subsisting,  will?  Surely  not  What 
could  even  proof  made  of  a  subsequent  will  do?  Only  this — render  it 
questionable  whether  this  will,  of  August  1797,  (the  prior  will  in  that 
event,)  were  an  operative  will.  For  even  if  the  deceased  were  proved 
to  have  made  a  latter  will,  revocatory  of  the  former  will,  still,  no  such 
latter  will  being  forthcoming  on  the  death  of  the  deceased,  the  legal  in- 
ference would  be,  that  she,  herself,  had  destroyed  it;  for  there  is  no  proof 
whatever  of  the  suggestion  that  it  was  destroyed  by  the  mother,  inad- 
vertently, after  the  death  of  the  deceased.  Now  if  the  deceased,  herself, 
destroyed  the  latter,  revocatory,  will,  the  former  will  might  well  revive; 
so  that  even  proof  made,  (of  which  there  is  none)  of  the  actual  execution 
of  a  latter  will  by  the  deceased,  would  only  render  the  force,  and  vali- 
dity, of  this  prior  will  guestio7iable;  it  would,  by  no  means,  infer  it  null 
and  void  in  law. 

Upon  the  whole,  I  am  clearly  of  opinion,  that  it  would  not  have  been 
competent  to  the  mother  of  the  deceased,  had  she  been  living,  to  have 
put  the  executor  on  proof  of  this  will,  after  an  interval  of  seven  years, 
upon  any  such  grounds  as  are  now  suggested.  The  mother  was  the  de- 
ceased's sole  next  of  kin.  At  the  time  when  probate  was  taken  by  the 
executor,  she,  apparently,  entertained  no  doubts  of  the  validity i  although 
she  might,  and  no  doubt  did,  regret  ih^  existentej  of  thiiwill:  but  even 
supposing  that  she  did  entertain  any  such  doubts,  she  was  at  liberty  to 
waive  those  doubts;  and  her  conduct,  throughout,  already  described,  to 
the  period  of  her  own  decease,  nearly  amounts,  I  think,  to  ayii// waiver 
of  them.  She  urges  the  executor  to  take  probate;  she  is  a  party  to  its 
being  taken;  she  acquiesces  in  the  will,  and  is  even  active  in  giving  it 
effect,  in  a  variety  of  ways.  The  executor,  it  has  been  said  in  argument, 
should  have  proved  this  will,  per  testes^  at  the  time:  but  against  whom 
was  he  to  have  done  this,  and  to  what  effect?  The  mother,  the  sole  next 
of  kin,  and  who  alone  had  a  right  to  oppose,  was  before  the  Court,  sus- 
taining, the  will;  and  what  could  a  mere  examination  of  the  subscribed 
witnesses  to  the  factum  of  the  will  have  done,  in  support  of  it?  they 
would  doubtless  have  proved  the  meT^  factum,  of  the  will;  but  this,  the 
mere  factum  of  the  will,  as  it  ever  was,  so  it  still  is,  unquestioned  by 
any  party. 

Gould,  however,  her  representative  do,  in  June,  1884,  what  the  mo- 
ther of  the  deceased  herself,  if  then  living,  can  not  have  done?  If  he 
could,  as  already  said,  this  can  only  be  upon  some  special  shewing.  Hi» 
legal  advisers  were  aware  of  this;  and,  accordingly,  they  have  suggested, 
in  effect,  in  order  to  meet  this  legal  exigency,  that  the  mother  of  the  de- 
ceased, at  the  time  of  her  daughter's  death,  was  an  old  woman,  upwards- 
of  eighty  years  of  age,  wjio  placed  implicit  confidence  in  the  Mr.  Bur- 
chells  (father  and  son;)  and  that  her  conduct,  throughout,  in  the  matter 
of  her  daughter's  will,  was  solely  owing,  and  ought  only  to  be  ascribed,. 
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to  her  ignorance,  or  misapprehension,  of  her  own  legal  rightfl,  in  the 
event  of  her  daughter's  intestacy  in  law;  which  ignorance,  or  misappre- 
hension, on  her  part,  is  also  suggested  to  have  been  owing  to  the  misre- 
presentations, at  the  time,  of  the  two  Mr.  Burchells,  made  in  order  to 
induce  her  not  to  contest  the  will. 

Of  these  two  suggestions,  the  first  is  not  only  without  proof;  it  ia 
against  proof:  it  is  in  proof  that  the  mother  acted  with  the  full  know- 
ledge, and  apprehension,  of  her  own  legal  rights,  in  the  event  of  her 
daughter's  intestacy;  and  that  she  was  a  sensible  woman,  well  acquainted 
with  money  matters,  and  accounts,  and  perfectly  conversant  with  mat- 
ters of  business,  in  which  (that  is,  in  such  of  them  as  any  way  interested 
or  concerned  herself)  she  always  took  an  active  part,  even  up  to  the  time 
of  her  own  decease  in  1821,  four  years  subsequent  to  that  of  her  daugh- 
ter in  1817.  A  series  of  her  letters  is  before  the  Court,  written  in  all 
those  years,  fully  inferring  this;  and  evidencing  that  she  was  not  a  likely 
person  to  place  implicit  reliance  on  any  advice,  operating  to  her  own 
wrong,  or  in  her  own  prejudice.  As  to  that  other  suggestion,  of  any 
such  advice  having  been  given  her  by  the  executor,  at  the  time,  to  in- 
duce her  not  to  contest  the  will,  it  is  a  suggestion  equally  against  proof 
as  the  first,  and  is  one  still  more  destitute  of  probability-  I  am  satisfied 
that  the  mother  was,  not  only  fully  apprised  of  what  her  rights,  as  sole 
next  of  kin,  would  have  been,  if  her  daughter  could  be  shown  to  have 
died  intestate;  but  that  she  was  fully  apprised  of  these  by  Mr.  BurcheJI, 
the  executor,  himself,  and  by  his  son,  Mr.  John  Burchell,  her  solicitor, 
as  he  had  been  that  of  the  deceased;  and  that  it  was  distinctly  pointed 
out  to  her,  at  the  time,  by  both  the  Mr.  Burchells,  that,  it  the  will  of 
her  daughter  was  made  during  her  coverture,  it  might  be  invalid,  when 
she  would  become  entitled,  as  her  sole  next  of  kin,  to  the  whole  of  her 
property.  So  far  again,  as  respects  the  probability  of  the  suggestion,  the 
probability  is,  that  Mr.  Burchell,  instead  of  acting  the  part  imputed  to 
him,  would  have  done  the  very  contrary.  He  had  no  interest  in  sus- 
taining the  will;  to  the  parties  principally  benefitted  by,  and  under,  it, 
he  was  an  utter  stranger,  even  by  name.  On  the  other  hand,  he  was  on 
terms  of  great  intimacy  with  the  mother  of  the  deceased,  and  well  knew, 
and,  apparently,  was  warmly  attached  to  the  plaintiff,  her  grandson. 
Under  these  circumstances,  I  am  bound  to  conclude,  that  his  wishes,  and 
feelings,  would  have  led  him  to  impeach  this  will,  had  any  grounds  of 
legal  impeachment  suggested  themselves  to  his  mind,  at  the  time;  in- 
stead, as  imputed  to  him,  of  going  out  of  his  way,  and  betraying  the 
confidence  reposed  in  him,  in  order  to  give  it  force  and  validity. 

Finally,  could  the  mother  of  the  deceased,  and  can  her  representative, 
if  permitted  so  to  do,  embark  in  this  suit,  with  any  probable  hope  of 
success?  The  observations  that  have  already  fallen  from  the  Court,  fur- 
nish an  obvious  answer  to  this  inquiry.  The  utmost  to  which  the  case 
now  suggested  could  extend,  were  nearly  every  part  of  it  put  in  plea, 
and  formally  proved,  (a)  would  be,  to  make  it  questionable^  whether 
the  will  of  1797,  revived,  or  not,  on  the  destruction,  by  the  deceased, 
of  the  subsequent,  revocatory,  will;  assuming  it  to  be  proved,  that  is, 

(a)  That  is,  were  the  whole  of  that  case  pleaded,  and  proved,  except  that  part 
of  it  which  suggested,  that  the  (latter)  will  was  inadvertently  burnt,  by  the  mo- 
ther, after  the  death  of  the  deceased;  which  was  a  mere  suggestion,  and  one 
plainly  incapable  of  being  proved. 
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that  the  deceased  actually  made,  and  executed,  a  subsequent,  revocatory, 
will;  for  the  suggested  inadvertent  destruction  of  such  subsequent  will, 
by  the  mother,  aAer  the  death  of  the  deceased,  is  a  mere  suggestion,  and 
one  that  is  plainly  incapable  of  proof.  And  I  am  satisfied  that,  under 
these  circumstances,  I  am  providing  best  for  the  interest  of  all  parties, 
as  well  as  doing  the  executor  a  mere  act  of  justice,  in  admitting  his  pro- 
test, and  dismissing  the  present  suit  But  I  am  also  satisfied,  that  I 
should  be  doing  him  imperfect  justice  in  not  dismissing  the  suit  with 
costs;  (a)  especially  considering  that  he,  the  executor,  is  in  possession  of 
no  funds  whatever,  of  the  deceased;  so  that,  if  left  by  the  Court  to  pay 
his  own  costs,  he  must  do  this  de  bonis  propriis;  and  that  his  opponent 
has  acquired,  derivatively  at  least,  a  considerable  property,  under  the 
very  will  now  sought  to  be  controverted. 

(a)  With  a  certun  exception,  however,  as  to  part  of  the  costs,  for  which,  see 
note  (a),  p.  517. 


THOMPSON  V.  DIXON.— p.  272. 

(On  Motion.) 

An  executor  who  has  renounced^  in  order  to  his  becoming^  a  witness  in  a  suit  com- 
'    menced  touching  validity  of  the  will,  may,  at  the«termmation  of  such  suit,  re- 
tract  his  renunciation^  and  take  probate  of  the  wilL 

F ANNT  MoBTiBOTS,  the  party  deceased,  died  in  the  month  of  January, 
1826,  leaving  a  will,  of  which  she  appointed  WiUiam  Welch  Lea,  and 
Edward  Thompson,  executors,  who  were  duly  sworn,  as  executors, 
on  the  15th  day  of  March  following;  but  a  caveat  having  been  entered, 
and  an  appearance,  subsequently,  given  on  behalf  of  M%ry  Dixon,  wi- 
dow, a  second  cousin,  once  removed,  and  (pretended)  next  of  kin  of  the 
deceased,  William  Welch  Lea,  one  of  the  executors,  duly  renounced  the 
probate  and  execution  of  the  will — ^in  order,  this,  to  his  being,  in  future, 
examined  as  a  witness  in  support  of  the  will,  in  the  suit,  so  commenced, 
touching  its  validity. 

In  consequence,  however,  of  the  termination  of  that  suit  by  the  Proc- 
tor for  the  said  Mary  Dixon,  declaring  that  he  ^^ proceeded  no  further^^ 
in  the  suit,  the  executor,  William  Welch  Lea,  had  retracted  his  renun- 
ciation of  the  probate  and  execution  of  the  will,  whereupon 

The  CouBT 

Was  prayed,  and  was  now  pleased^  on  motion  of  Counsel,  to  decree 
probate  of  the  said  will  to  the  said  William  Welch  Lea,  jointly  with  the 
other  executor;  the  said  William  Welch  Lea  being  first  resworn  as  ex- 
ecutor. 

Motion  granted. 


In  the  Goods  of  WILLIAM  THORNTON,  deceased.— p.  273. 

f  On  Motion. ) 

One  of  several  executors  who  has  renounced,  may,  after  the  deaths  of  his  co- 
executors  who  have  proved  the  will,  retract  his  renunciation,  and  take  pro- 
VoL.  11.  67 
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bate,  as  a  matter  of  coane.  But  the  same  nght  does  not  acdue  toan  execator 
who  has  renounced,  after  adminiatration,  with  the  wiUannexcdy  granted;  from 
the  possible  inconvenience  that  might  accrue*  in  other  quarters,  if  the  cham  of 
executorshifiy  once  broken,  were  thus  suffered  to  revive, 
Nor  may  administration,  with  the  will  annexed,  be  then  granted  to  such  execu- 
tor; a  residuary  legatee,  if  any,  being  prefer  ably  entitled— if  there  be  do  resi- 
duary legatee^  a  next  of  kin. 

William  Thobnton^  the  party  deceased  in  this  cause,  died  in  the 
year  1822;  having  made  his  will,  and  thereof  appointed  George  Dodd 
and  Charles  Parsons,  executors.  In  the  month  of  October,  1822,  admin- 
istration, with  the  will  annexed,  issued  to  Margaret  Thornton,  widow^ 
as  the  residuary  legatee  for  life  named  in  the  will,  on  the  renunciation 
of  the  said  executors;  and  she  was  |lately  dead,  leaving  effects  of  the  de- 
ceased unadministered.  Mr.  Parsons,  one  of  the  executors,  upon  this, 
retracted  his  renunciation;  and  the  Court  was  now  moved  by  Counsel, 
to  admit  this  retractation,  and  to  decree  probate  of  the  will  of  the  de- 
ceased to  Mr.  Parsons,  as  one  of  his  executors. 

In  support  of  the  motion  it  was  submitted,  that  an  executor,  after 
a  renunciation,  and  probate  or  administration  granted,  had  still  aright 
to  probate  whenever  a  vacancy  occurred  in  the  representation  of  the  de- 
ceased. After  2i  probate  granted,  this  was  said  to  be  recognised  by  the 
practice  of  the  Office,  which  was  in  the  constant  habit  of  permitting  one 
of  several  executors  who  had  renounced,  after  the  de^th  of  his  co-execu- 
tors who  had  proved  the  will,  to  retract  that  renunciation,  and  to  take 
probate,  as  a  matter  of  course.  It  was  now  contended,  on  the  authority 
of  a  passage  in  Mr.  Toller's  Law  of  Executors,  (a)  that  the  same  right 
accrued  to  an  executor,  after  administration^  with  a  will  annexed, 
granted,  although  the  Office,  it  was  said,  had  objected  to  this,  on  the 
ground  of  ttie  possible  inconvenience  that  might  accrue,  in  other  quar- 
ters, from  chains  of  executorship  once  broken,  being  thus  suffered  to  re- 
vive. Should  this  deceased,  for  instance,  it  was  objected  by  the  Office, 
have  been  the  surviving  executor  of  other  testators,  and  should  adminis- 
trations have  been  granted  of  their  effects,  on  the  renunciation  of  his 
executors,  if  the  chain  of  executorship  were  to  revive,  as  now  proposed, 
there  wotild  Bfe  two  double  and  conflicting  representations  of  suchitesta- 
tors;  the  one  by  grant  of  administration,  as  above;  the  other,  by  the  re- 
vived chain  of  executorship. 

The  Court, 

Was  of  opinion,  upon  this  state  of  facts,  that  the  objection  raised  by 
the  Office  was  a  valid  objection — and  there  being,  Bo  far  as  appeared,  no 
instance  of,  or  precedent  for,  a  grant  of  this  description  in  the  Office,  de- 
clined acceding  to  the  motion. 

It  was  then  prayed,  that  administration  with  the  will  annexed  might 
issue  to  Mr.  Parsons,  the  executor;  by  which  means  the  objection  raised 
by  the  Office  would  be  obviated.     This  would  preclude,  it  was  said,  a 

(fit)  See  Toller's  Law  of  Executors,  vol.  i,  c  3,  s.  1,  where,  after  speaking  of 
the  renunciation  of  an  executor,  and  grant  of  administration  with  the  will  annexed, 
he  continues, — **  ^ter  such  administration,  the  executor  cannot  retract  his  refusal* 
during  the  lifetime  of  the  administrator;  but  he  may  do  so  after  the  administra- 
tor's death." 

See,  too,  Roberts  on  Wills,  vol.  ii,  part  6,  c.  2,  s.  1,  who  says,  on  the  same 
point, — ^"  after  administration  granted,  he  (the  executor)  cannot  assume  the  ex- 
ecution during  the  life  of  the  administrator,  but  after  his  death,  he  may  retract 
his  renunciation,  however  formally  made." 
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reviyed  chain  of  executorship^  and,  consequently,  the  occurrence  of  the 
inconvenience  suggested  by  the  Office;  and  still  sive  the  representation 
to  the  executor,  who  was  submitted  to  be  entitled  to  it     But, 

Per  Curiam^ 

Parsons  is  not  the  residuary  legatee — ^the  wife  was  residuaiy  legatee 
for  life  only ;  and  there  is  no  residuary  legatee  substituted*  Under  these 
circumstances,  as  the  next  of  kin  are  before  the  Court,  praying  the  ad- 
ministration, they  have,  clearly,  I  think,  a  preferable  title  to  it 

Motion  refused. 


CONSISTORY  COURT  OF  LONDON, 

COX  V.  COX.— p.  276. 
{On  Motion,) 


An  allotment  of  alimony /t^Ti^en/e  lite  reduced,  on  proof  that  the  husband  was  no 
longer  in  a  condition  to  aliment  the  wife  pendente  lite,  at  the  rate  originally 
assigned. 

This,  on  motion,  founded  upon  the  mere  affidavit  of  the  husband-— the  husband's 
prayer  beings  in  effect,  unopposed  by  the  wife. 

This  was  a  cau^ie  or  business  of  restitution  of  conjugal  rights,  pro- 
moted by  Frances  Charlotte  Cox,  wife  of  Robert  Albion  Cox,  Esquire, 
against  tiie  said  Robert  Albion  Cox. 

The  citation  was  returned,  on  the  first  session  of  Hilary  term,  1825; 
and  a  libel,  in  common  form,  brought  in  on  the  third  session  of  that  term, 
was  admitted  without  opposition;  the  husband's  Proctor,  at  the  same  time, 
confessing  the  marriage,  as  pleaded. 

On  the  same  day,  tiie  Proctor  for  the  wife  brought  in  an  allegation 
qf  faculties;  which  was  afterwards  admitted,  also  without  opposition: 
and,  on  the  husband's  answers  to  that  allegation  of  faculties,  admitting  a 
(then  present)  income  of  1680/.  per  annum,  the  Court,  on  the  second 
session  of  Trinity  term,  in  that  year,  allotted,  as  alimony  to  the  wife, 
pending  the  suit,  the  sum  of  300/.  per  annum;  to  commence  from  the  re- 
turn of  the  citation,  and  to  be  paid  quarterly. 

The  present  was  an  application  to  the  Court  to  reduce  the  alimony,  so 
allotted  to  the  wife,  pending  the  suit;  founded  upon  an  affidavit  of  the 
husband,  thaty  "  subsequent  to  his  answers  to  the  allegation  offacuU 
tieSy  given  in  the  cause,  and  the  allotment  of  the  alimony  thereon,  his 
salary,  as  one  of  the  commissioners  for  settling  Spanish  claims,"  (admit- 
ted in  the  answers  at  1500/.),  <^had  been  reduced  to  1000/.  per  annum, 
which  reduction  had  commenced  from  the  5th  day  of  April,  preceding;" 
and  also,  that  ^^his  receipts  as  collector  of  the  orphan  dues,  within  the 
port  of  London,"  (returned  in  the  answers  at  150/.  per  annum),  <^had 
produced,  in  the  last  year,  the  sum  of  80/.  only."  And  this^sum  of 
1080/.  per  annum,  together  with  an  average  sum  of  30/.  per  annum, 
payable  to  the  husband  for  his  attendance  as  a  member  of  the  court  of 
assistants  of  the  Goldsmiths'  Company,  was  sworn  by  the  husband  to 
constitute  his  only  then  present  income. 

The  Court, 

Was  pleased  to  reduce  the  wife's  alimony,  pending  suit,  to  the  sum 
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of  220/.  per  annum  ^  to  commence  payable  at  that  rate,  from  and  after 
the  next  quarterly  payment,  made  under  the  original  decree,  (a) 

(a)  In  t^is  stage  of  the  cause,  it,  soon  after,  finally  determined,  by  the  death  of 
the  defendant,  the  husband.  An  allegation  had  previously  been  filed,  on  behalf 
of  the  husband,  pleading  adultery  committed  by  the  wife,  and  praying  a  divorce. 


KING  V.  SANSOM,  otherwise  KING.  —p.  277. 

A  marriage  by  license  null  and  void,  by  reason  of  minority,  and  want  of  legal  con* 
sent,  under  36  Geo.  II„  c.  33,  held  to  be  rendered  a  p;ood  and  valid  marriage 
by  the  retrospective  operation  of  3  G^o.  IV.,  c  75 — ^it  being  held  that  the  par- 
ties, although  not  actually  cohabiting  up  to  the  time  of  the  passing  of  3  Geo. 
IV.,  c.  75,  Sid  stUl  **  continue  to  live  and  reside  together  <u  htuband  and  vrife** 
in  legal  construction,  within  its  true  intent  and  meaning,  up  to  that  time,  suffi* 
ciently  to  render  the  retrospective  provisions  of  3  Geo.  IV.,  c  75,  applicable 
to  such  their  marriage. 


STAYTE  otherwise  FARQUH ARSON  v.  F ARQUH ARSON.— 

p.  282. 

A  marriage  had  in  virtue  of  false  banns  (the  wife,  de  facto,  personating,'  at  the 
time  of  the  marriage,  the  female  as  for  whose  marriage  with  the  husband,  de 
facto,  the  banns  had  been  published)  pronounced  null  and  void  under  the  sta- 
tute 26  Gea  3,  c  33 — a  statute  still  in  force  as  to  the  particular  marriage  under 
3  Geo.  4^  c.  75,  and  4  Geo.  4,  c.  76. 


INDEX 


TO  THE 


PRINCIPAL  MATTERS. 


«: 


A. 

ABANDONMENT. 

8u  InrmucTioiTB.-- Ukxxbcutso  Will. 

Abandonment  (presumed)  of  testamentaiy 
intentions  once  held,  must  be  rebutted 
by  facts,  and  of  what  nature,  to  entitle 
the  paper  expressing  them  to  probate. 
jSnirobusv,  Jyepeatu  154 

ACQUIESCENCE. 

Of  the  party  in  a  sentence,  see  Apfxal. 
Of  a  next  of  kin  in  probate  taken  in  com- 
mon form  of  a  will,  see  Calling  iv  Pko- 

BATS. 

Of  husband  in  wife's  adultery,  see  Adul- 

TX&T. 

«ACT  OF  GOD." 

Prevention  by,  what,  in  the  true  sense  of 
the  phrase.    JUien  v.  Manning,        395 

ADMINISTRATION. 
See  BioAXT.  -—Will. 

1.  Administration  pending  suit  is  never 
granted  by  the  Court  on  motion  but  by 
consent.  Principles  upon  which  the 
Court  proceeds  in  granting  administra- 
tiona   pending   suit     Northey  v.  Code 

122 

3.  Administration  of  the  goods  of  a  public 
functionary  of  the  Emperor  of  Morocco 
decreed  to  a  party  specifically  empower- 
ed to  take  it  on  behalf  of  the  Emperor 
of  Morocco,  on  proof  of  the  said  Em- 
peror's title  (not  questioned  by  the 
crown,  or  otherwise)  to  the  deceased's 
effects,  on  behalf  of  the  national  trea- 
sury, by  the  Mahomedan  law.  Be  Beg- 
giot  deceased.  126 

3,  Administration  granted,  limited  to  cer- 
tain purposes,  of  the  goods  of  a  party 
deceased,  until  his  last  will  (stated  by 
the  deceased  hunself  a  few  days  before 
his  death  to  be  in  India,)  or  an  authen- 
tic copy  thereof  should  be  transmitted 


from  India  to  this  country.    Be  Metcalfe 
deceased.  126 

4.  The  widow  is,  usually,  preferred  to  a 
next  of  kin  in  the  g^nt  of  administra^ 
tion;  and,  notwithstanding,  her  having 
married  again. 

Administrations,  upon  what  principle 
onlyt  g^nted  to  a  creditor^— can  only  be 
fidlmg  any  other  representative— a  next 
of  kin  being,  alsoy  a  creditor,  a  reason 
against  his  being  preferred  in  a  contest 
for  the  administration,  either  with  the 
widow  or  any  other  next  of  kin.  Webb 
V.  Needham,  189 

5.  When  a  sole  next  of  kin  refuses  to  take 
administration,  the  Court,  on  cause 
shown,  will  decree  letters  sAeolUgendum 
bona  defuneH,  limited  according  to  the 
special  circumstances  of  the  case.  B 
Bandallf  deceased.  382 

6.  A  defect  in  the  legal  representation  of 
a  party  deceased,  occaaoned  by  the  lu- 
nacy of  one  of  his  several  administra- 
tors, how  remedied.  Be  Philips,  de- 
ceased. 330 

7.  Ordinary  practice  of  Court  where  a 
sole  administrator  (or  executor)  becomes 
lunatic,  to  make  a  limited  g^rant  to  his 
committee,  for  his  use  and  benefit,  du- 
ring his  lunacy.    Ibid,  331,  n. 

8.  In  no  case  wUl  the  Court  decree  admin- 
istration to  substituted  trustees,  as  such, 
without  the  consent  of  all  parties  bene- 
ficially interested  in  the  trust  proper- 
ties; until  the  trust  properties  are  ac- 
tually vested  in  such  substituted  trustees. 
CresstoeU  v.  Cresswell,  334 

9.  Where  securities  are  required  to  justi- 
fy, in  ordinary  course,  the  Court  will 
not  dispense  with  this,  even  partially, 
but  under  very  special  circumstances. 
And  if  the  Court  decrees  a  genati/grant^ 
but,  under  special  circumstances,  re- 
quires the  securities  to  justify  only  as  to 
a  part  of  the  property,  it  will  not  allow 
separate  bonds;  so  that  other  securities 
than  those  yrbojusHftf  in  the  requisite 
amount,  shall  enter  mto  the  common 
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administration  bond,  in  double  the 
amount  of  the  whok  property.  Mnoeil 
V.  Metcalfe  and  Smmdars,  337 

10.  Administration  decreed  to  the  nominee 
of  the  Frockein  Jhny  of  a  minor  (the 
residuaiy  leg^tee^  who  had  filed  a  bill 
in  Chanceiy,  on  ner  behalf,  ai^nst  the 
surviving  executors,  of  a  will — limited 
to  the  purpose  only  of  answering  to  the 
said  suit;  the  proceedings  in  which  were 
stayed  bv  there  being  no  legal  represen- 
tive  of  the  deceased  to  be  made  a  party 
to  the  suit    Ibid.  338,  n. 

11.  Where  it  is  discretionary  in  the 
Court  to  grant  administration  to  ^ther 
of  two  claimants,  it  always  decrees  it, 
ctBUria  paribus^  to  that  claimant  who  has 
the  greater  interest  in  the  effects.  Tuck- 
er y.  Westearih.  339 

IS*  Quaere  in^ther,  even  on  grants  of  ad- 
ministration to  foreigners  of  the  proper- 
ty of  foreigners,  gmeraUy^  the  ,admin- 
iitntor  is  stiU  not  compellable  to  give 
bond  herCf  in  England,  with  two  sure- 
ties^ British  subjects,  for  the  due  ad- 
Bunistratian  of  the  effects.  Cambiaao  v. 
If(^rotto.  367 

IS*^  Before  granting  letters  of  admii&rtra- 
tion  to  a  creditor,  the  Court  always  re- 

amres  an  affidaoii  as  to  the  amount  of 
le  property  to  be  administered)  where 
there  has  been  no  pemnal  service  of  the 
usual  citation  on  tne  parties  entitled  to 
the  administration  in  the  first  instance. 
MtartmuMY.Iiede.  S7S 

14  The  statute  38  Geo.  m.,  c  ST,  enti- 
iledf  an  **act  for  the  administration  of 
a88et$  in  cases  where  the  executor  to 
idiom  probate  has  been  granted  is  ou^ 
-of  tke  realms**  is  equally  applicable  in 
cases,  where  the  executor,  (though  not 
Old  of  the  reahn,")  is  out  of  the  jurisdic- 
tioD,  and  oat  of  the  reach  of  the  pro- 
cess of,  his  majesty's  English  Courts  of 
law  and  equity.    Ee  Jouet^  deceased. 

397 

15.  SjjieeUd  oedifiaaUa  to  the  facts  of  the 
casc^  necessary  to  found  the  grant,  su- 
{>ei»dded  to  the  oalii  of  the  applicant, 
an  the  instance  of  tnery  adnumstration 
applied  for  (the  obvious,  and  only  g«n- 
«ni4  scheme  sugfgested  for  preventing 
fiwids  in  obtaining  letters  of  admiiustra- 
tion)  would  involve  a  general  inconveni- 
ence, less  tolerable  taui  the  particular 
«yil  in  question.  But  the  Court  may 
direct  such  epeeuU  certificates  in  certain 
cases:  and  if,  being  exhibited,  they  are 
im8atisfactor3r  to  the  Court,  [for  in- 
fltaoce,  as  failing  to  certify  the  princi- 
pal &ct8  by  the  testimony  of  third  per- 
aoni^  speaking  of  their  own  knowUdgCi 
or,  asthecasemay  be,]  the  Court  will, 
at  least,  euependf  and  may,  probably, 
intiieend,  altogether  roed,  tiie  appli- 
cation for  the  grant  itself,  in  such  case. 


jh  the  Choda  of  Christopher  Coke,  deceas- 
ed, 407 

16.  The  ordinary  practice,  where  an  exe- 
cutor fails  to  represent  a  testator,  is,  to 
grant  administration,  with  bis  will  an- 
nexed, to  the  residuary  legatee,  in  trust, 
if  any;  and  failing  such  residuaiy  lega- 
tee, in  trust,  then  to  grant  the  same, 
not  to  his,  or  her  representative,  but  to 
such  person  or  persons  as  have  the  bene- 
fidal  interest  in  the  residuary  estate,  un- 
der the  will. 

Admiiustration  decreed,  however,  in 
this  case,  to  the  representative  of  a  sur- 
viving trustee  in  preference  to  either,  or 
both,  of  two  other  claimants,  styKng 
themselves  '*  residuary  legatees,"  sim- 
ply, but  without  any  violation  of  the  or~ 
dinary  praeiiee,  as  explained  above; — 
such  other  claimants  being,  in  fact,  re» 
siduaiy  legatees  for  life  ordy,  ouch  in  a 
fifth  of  the  rendue; — she,  the  represen- 
tative of  the  surviving  trustee,  having 
also,  as  such,  herself  a  dcTi^/Eeia/ interest 
in  the  residuary  estate  greater  than  that 
of  either  of  the  other  claimants;— and 
the  will  of  the  testator  plainly  excluding 
the  interference,  or  control,  of  those 
other  claimants,  or  either  of  them,  in 
the  general  management  of  his  estate. 
JEhuSiinson  v.  Lambert  and  CurUng.  410 

17.  Administration,  with  the  will  annex* 
ed,  may  be  committed  to  a  residuaij  le- 
gatee, during  the  htnacy  of  a  surviving 
executor  and  residuary  l^dee,  in  trustf 
at  least  by  and  with  the  consent  (given, 
or  implied,)  of  tiie  committee  of  the 
hmatic.  In  the  Goods  of  James  MUnes, 
Esquire,  deceased,  423 

ADHINISTRATION  BOND. 

1.  If  the  Court  be  prayed,  at  tiie  mstance 
of  parties  in  distribution,  to  pronounce 
an  administration  bond  forfeited,  &c.,  in 
order  to  its  being  put  in  suit^  against  the 
sureties  to  that  bond,  at  common  law; 
the  question  for  the  Court  is  notproper- 
bf,  the  ultimate  responsibility  of  the  sure- 
ties; it  is,  generally  speakmg,  the  mens 
fad  of  wheUier  the  conditions  of  the  bond 
nave,  or  have  not,  been  fkUfiOed,  If 
unfulfilled,  it  will  be  the  Coures  duty 
generally  speaking,  to  pronounce  for 
^efirfeiture  of  the  bond;  without  any 
reference  to  that  other  question  of  whe- 
ther the  sureties  are,  or  are  not,  ulti- 
mately responsible;  leaving  it  to  the 
sureties  to  plead  and  prove,  elseufhere, 
if  they  are  capable  of  so  doing,  that  the 
parties  puttinc^  it  in  suit,  are  still,  as  by 
their  own  kuhes  or  otherwise,  not  in  a 
condition  to  recover  upon  the  bond,  not- 
withstanding its  forfeiture. 

In  the  case  of  principal  and  surety* 
there  is  not,  as  between  the  obligee  and 
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the  Miritff ,  nxty  obfigation  of  adive  diU- 
|^iic6|  on  the  part  of  tiie  oblig^ee, 
»g9Mat  ihe  prindpaL  Still  the  abandon- 
ment of  a  giut^  onceoommencedbythe 
obKgee  against  the  prindpalf  is  clearly 
a  circumstance  in  favour  of  the  surety; 
and  one  that  may,  eyen»  po68ibly»  ope- 
rate to  his  fun  discharge. 

Administration  bonds  are,  too  fre- 
quently, conndered  to  be,  and  treated 
as  mere  matters  of  form.  It  is  the  duty 
of  practitioners,  not  to  countenance  tins 
erroneous  notion  by  beings  pn'vy  to  par- 
ties, who,  to  their  knowle^^  or  belief, 
are  not  responsible  parties,  becoming 
sureties  to  adnunistration  bonds.  JDevey 
r.  Bdwardi  and  Tbppen.  430 

ADMI9SIBILITT  OF  PLEAS. 

The  ^th  of,  how  &r  assumed  in  consi- 
dering. ^Plbabivos. 

ADULTERY. 

8U  AWSWSBS.      CtTATIOB'. 

1,  Theydfe's  incontinence  in  her  single 
state  is  not  pleadable,  in  the  first  m- 
stance,  by  the  husband,  in  a  suit  for  a 
separation,  ^  men^  et  thoro^  by  reason 
of  adultery,  against  the  wife.  Penin  ▼. 
Farrin,  9 

d.  Adultery  is  (noWf  unquestionablv) 
pleadable  by  the  defendant  in  a  suit  for 
restitution  of  conjugal  rights,   and,  if 

5 roved,  wQl  found  a  sentence  of  divorce. 
\uiy,But.  158 

3.  Adultety  of  the  wife  held  to  be  proved; 
but^  under  the  circimistances,  and  by 
reason  of  the  husband's  acquiescence, 
or  (MA«r  misconduct,  not  to  entitle  him 
to  a  sentence  of  divorce.    Hid,  170,  et 

seq, 

4.  Adulteiy  committed  by  either  party, 
(husband  or  wife,)  at  any  time  Bsroas 
senteneCf  will  bar  a  sentence  of  separa- 
tion, at  the  suit  of  the  other  party;  or, 
will  compel  the  Court  to  dismiss  both 
parties,  adultery  being  mutually  charg- 
ed. And  Courts  mutt  permit  either  of 
such  parties  to  plead  adultery  against 
the  other,  in  any  stage  of  such  a  cause; 
whether  before,  or  after,  publication, 
and  how  long  soever  this  may  have  pass- 
ed; if  pleAded  within  a  reasonable  time 
after  having  first  come  to  the  propon- 
ent's knowledge.  BriseoY.  Brieco,    294 

5«  Adultery  Awnttt,  sentence,  docs  not 
place  the  other  party  in  a  condition  to 
object  it,  in  order  to  make  it  the  found- 
ation of  a  prayer  for  restitution  of  con- 
jugal rights.    Ibid  297,  n. 

6.  If  a  deed  of  separation  be  so  worded 
as  BieHTXT  to  found  a  presumption  that 
it  might  (so  intended)  go  to  sanction, 
even,  adultery  committed  by  the  wife, 
living  apart  from  tiie  husband  under  that 


deed;  that  presumption  must  be  abut- 
ted by  evidence  to  entitie  the  husband 
to  a  sentence  of  divorce  as  by  reason  of 
such  adultery  conmiitted  by  the  wife* 
Barkery.  Barker,  307 

7.  The  mere  desertion  of  a  wife  by  the 
husband,  though  a  malidous  desertion, 
will  not  bar  a  sentence  of  divorce  at  the 
suit  of  the  husband  on  proof  of  adul- 
tery committed  by  the  wire.  SuIKvan  v. 
SulUtHm.  314 

Conduct  imputed  to  a  husband  held 
not  to  be,  as  insisted,  any  bar  to  the 
sentence  of  divorce  prayed  by  him,  the 
wife's  adultery  being  proved.         Ibid. 

ADVERTISING  FOR  EVIDENCB. 

See  Evinsvca. 

AFFIDAVIT. 
See  EviDKVcB. 

ALIMONY. 

1.  Sentences  of  local  ordinaries  as  to  the 
amount  of  (especially  permanent)  ali- 
mony not  to  be  disturbed  but  upon 
strong  grounds.    Street  v.  Street.      195 

2.  What  proportion  of  joint  income  Courts 
usually  allot  for  pennanent  alimony  to 
tiie  wife.    Ibid  196 

3.  Alimony  ^efufoi^lt^e  is  to  be  computed 
from  the  return  only,  and  not  from  the 
is9ue  of  the  citation,  though  considera- 
bly prior  to  the  return — unless,  possibly, 
under  very  special  circumstances.  Bmn 
V.  Bain.  293 

But  on  appeal,  the  alimony  runs  from 
the  date  of  the  sentence  appealed  fircmi; 
and  not  from  the  mere  return  of  the  in- 
hibition. Briseoy.Brieeo.  295 

4.  It  is  incompetent  to  the  Court,  under 
any  circumstances,  to  make  a  formal 
allotment  to  the  wife  of  any  sum,  in  the 
nature  even,  or  as  on  account,  of  ali- 
mony, until  Afaet  of  marriage,  at  least, 
is  either  proved  against,  or  admitted  by, 
the  husband.  Smyth  v.  Smyth.    .      29$ 

5.  The  husband's  liability  to  (pajrment  of 
the  wife's  costs,  and  therefore,  afartio' 
ri,  to)  aliment  the  wife  pendente  Ute^  b 
only  on  the  (general)  presumption  that 
he  has  property;  the  wife  none.  But  if 
contra,  that  liability  ceases.  Greg  v. 
Greg.  303.  Ibid.  307,  n. 

6.  An  allotment  of  alimony  pendente  lite 
reduced,  on  proof  that  the  husband  waa 
no  longer  in  a  condition  to  aliment  the 
wife  pmdente  liie^  at  the  rate  originally 
assigned. 

This,  on  motion^  founded  upon  the 
mere  affidavit  of  the  husband— ihe  hus- 
band's prayer  being,  in  effect,  unoppos- 
ed by  the  wife.    Cox  v.  Cox.  531 

ALLEGATION. 
See  Plkadivvs. 
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ALTERATIONS  (IN  A  WILL.) 

See  IirsTRVCTioKS. 

1.  Alterations  written  by  the  testator  in 
pencil  on  the  margin  of  his  will,  held  to 
be,  in  themselyes,  deUberaiive — also  held 
not  to  result  from  the  facts  pleaded  that 
the  testator  was  prevented  from  render- 
ing them  ^na/  by  any  extrinsic  circum- 
stance — consequently,  allegation  pro- 
pounding such  alterations,  rejected. 
JLavender  y.  Mams,  155 

2.  The  Court  will  not  decree  probate, 
even  in  common  form,  of  alterations  in 
a  will  so  made  as  in  themselves,  and  on 
the  face  of  them,  to  be  only  cursory 
and  deliberative,  upon  affidavits:  where 
it  appears  doubtful  whether  any  attaina- 
ble/^roo/*  of  what  appears  of  their  his- 
tory in  such  affidavits  would  justify  the 
Court  in  pronouncing  for  the  alterations, 
if  regvilmypropounJed,  as  parts  of  tibe 
testator's  wilL  jRe  Eotis^  deceased.    321 

ANSWERS. 

1.  In  mfnifioi  suits  the  defendant's  answers 
upon  oath  may  not  be  required,  even 
to  those  heads  or  positions  which  are  not 
in  themselves  criminatory:  and  (though 
may  be)  seldom  arSf  required  to  such 
heads  or  positions,  in  tliose  ctW/ suits,  as 
of  divorce  by  reason  of  adultery,  and 
the  like,  which  are  founded  on  criminal 
imputations.  SchuUes  v.  Hodgson.       43 

2.  Personal  answers  u;ere  twofold — ^being 
to  be  had,  in  certain  causes,  on  special 
application,  from,  the  proctor  in  tht 
cause  as  well  as  from  the  principal.  Du' 
rant  v.  Durant.  46,  ei  scq. 

3.  "  Personal  answers"  are  not  confined  to 
being  mere  echoes  of  the  plea,  accom- 
panied with  simple  affirmances,  or  de- 
nials: but  the  respondents  are,  further^ 
at  liberty,  to  enter  into  all  such  matter 
as  mAy  fairly  be  deemed  not  more  than 
sufficient,  to  place  the  transactions  as 
to  which  their  answers  are  taken,  in 
what  they  insist  to  be  the  true  and  pro- 
per light    OUvcr  and  Tuke  v.  Heaihcote. 

210 

APPEAL. 

See  Attekdahts.     Ikhtbitiok. 

1.  An  appeal  only  suspends  the  sentence 
appealed  from,  does  not  render  it  a  nul- 
Uty,  Hence  the  statute  3  Geo.  4.  c.  75, 
(which  passed  after  a  sentence  of  the 
Consistory  Court  of  London  pronounc- 
ing a  marriage  null  and  void,  by  reason 
of  minority  and  want  bf  consent  under 
26  Geo.  2.  c.  33.  though  pending  an  ap- 
peal from  thai  sentence)  held  by  the 
Court  of  Arches  in  no  degree  to  affect 
the  question  of  such  marriage.  Blyth 
formerly  Soden  v.  Blyth,  122 


2.  If  an  appearance  be  given  under  pro- 
test to  an  inhibition,  which  discloses  an 
appealable  grievance  on  the  face  of  it, 
without,  at  the  same  time,  so  disclosing 
any  peremption  of  the  appellant's  right 
to  appeal  thereficom,  the  Court  will,  at 
once,  without  any  reference  tp  the  mC" 
rits  of  the  appeal,  overrule  the  protest 
and  direct  an  absolute  appearance^  genr 
erally,  with  costs.  Greg  v.  Greg.       303 

3.  Note  1.  That  praying  a  judge  to  re- 
scind an  order,  perempts  [any  after  ap- 
peal from  that  order.  2.  That  his  re- 
fufflng  to  accede  to  such  pnyer  is  not^ 
itself,  an  appealable  g^evance:  any 
more  than  'is--S,  His  refusing  to  pennit 
witnesses  to  be  examined  "on  the  day 
assigned  to  propound  all  fads/*  evea 
though  such  witnesses  are  actnally  in 
Court,  and  sworn  to  be  necessaiy  wit- 
nesses. Ibid* 

4.  All  the  several  acts  done  on  one  Court- 
day,  make  up  but  one  decree-— sA  least  so 
as  to  warrant  tlie  appellant's  including 
the  whole,  (whether  of  an  appealable 
nature  or  not)  in  the  praesertim  of  ap- 
peal; and  so,  to  warrant  the  inhibition*a 
going  to  the  whole.    Jbid,  305 

5.  The  appeal  from  a  bishop's  *'  commis- 
sary" by  the  law  of  this  countiy,  under 
the  statute  of  appeals,  lies,  not  to  his 
diocesan,  but  to  the  metropolitan.  Bur^ 
goyne  v.  Free,  366 

ARCHES,  COURT  OF. 

Quare,  whether  empowered  in  any  case 
to  pronounce  a  sentence  of  deposition  or 
deprivation?  Sounder  v.  Daoies.         121 

ARTICLES. 

Additional  articles,  however,  under  cir- 
cumstances, may  be  admitted  in  crimi- 
nal suits,  but  not  such  as  contain  new 
criminal  charges;  or  even  advance  col- 
lateral facts  and  circumstances,  in  proof 
of  articles  of  the  original  set,  directiy 
criminatory.    Schulles  v.  Hodgson,    1& 

ATTENTATS. 

Steps  taken  by  the  Judge  d  quo  on  the 
same  court-day,  but  after  an  appeal  en- 
tered— and  subsequent  thereto,  but  prior 
to  the  service  of  the  inhibition — and  sub- 
sequent to  even  the  service  of  the  inhi- 
bition (tlie  appellant  not  be  ivig  founded 
in  his  first  appeal)  held  to  be  no  aJUenr 
iais,    Chichester  v.  DonegaL  13 

ATTESTATION  CLAUSE. 

1.  The  presumption  of  law  is  againsi  a 
testamentary  paper,  with  an  attestation 
clause,  but  unsubscribed  by  witnesses — 
it  is  a  sHgftt  presumption;  but  must  be 
rebutted  by  some  extrinsic  circuro- 
stances,  in  oi-der  to  the  paper  being  pro-  ^ 
nounced  for.     Beaty  v.  Beaiy,  60 
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2.  A  regukr  attestation  clause,  without 
any  subscribed  witness,  affords  but  a 
slight  presumption  against  the  legal  va- 
lidity  of  a  testamentary  paper,  perfect 
in  other  respects:  but  that  presumption 
is  infinitely  slighter,  where  the  writer^s 
intention  to  have  it  regularly  attested,  is 
to  be  collected  only  from  the  single  word 
••  witnesses"  at  the  foot  of  Ihe  paper. 
Lokery.Goff.  .    214 

Quare,  whether  a  paper  so  circum- 
stanced can,  in  a/^  cases,  be  considered 
an  imperfect  paper,  so  as  to  let  in  evi- 
dence against  it?  And  note  to  what  that 
evidence  must,  at  all  events  in  some 
cases,  be  confined.  Ibid. 

ATTESTING  WITNESSES. 

1.  A  will  pronounced  for— against  the  evi- 
dence of  two,  out  of  three,  attesting  wit- 
nesses.   lAmdon  V.  NetiUahip.  289 

2.  Against  the  evidence  of  one,  out  of  two^ 
attesting  witnesses.    Brogden  v.  Brown, 

ATTORNEY. 
See  Laches. 

B. 

BANNS. 

1.  A  marriage  annulled  by  reason  of  undue 
publication  of  banns.  Stanhope  v.  Bald- 
win, ^2 

2.  A  marriage  annulled  by  reason  of  undue 
publication  of  banns— the  name  of 
"Augusta"  being  inserted  between 
«« Sophia,"  the  wife's  only  baptismal, 
and  her  simame.  Green  v.  JUalton,     121 

BIGAMT. 

1.  IfA.be  convicted  of  bigamy  naby  rea- 
son of  his  maniage  with  C,  living  B. 
his  first  wife,  it  is  still  competent  to  A. 
on  C's  death,  to  propound  bis  interest 
as  the  /bti/ui  husband  of  C,  in  a  suit  in 
the  Ecclemastical  Court,  touching  the 
administration  of  her  effects;  and  to 
succeed  in  such  suit,  on  proof  shown; 
notwithstanding  his  said  conviction  for 
bigamy  pleaded  and  proved.  Wilkinson 
V.  Gordon,  257 

2.  It  is  competent  to  a  party  to  set  up  the 
nullity  of  a  first  marriage,  in  bar  of  a 
sentence  prayed  of  the  nullity  of  a  se- 
cond marriage,  by  reason  of  that  first; 
though  he  is  eonmd  already  of  bigamy 
in  respect  of  the  said  two  marriages. 
Bruce  v.  Burke.  381 

BONA  NOTABILIA. 

1.  Quare^  whether  any  chancellor,  com- 
missary, official,  or  the  like,  can  be  per- 
mitted to  put  the  executor,  or  one  enti- 
tled to  administration  of  the  effects,  of 
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a  party  dymg  within  his  diocese,  &c. 
upon  proof,  otherwise  than  hy  oath  in  his 
own  court,  of  such  party  having  left  bona^ 
notabiliOy  &c,  before  requiring  probate, 
or  administration  in  the  Prerogative 
Court     Chase  v.  Yonge,  125 

2.  Quaere,  whether  the  mere  holder  of  a 
will,  monished  to  bring  it  in  at  the  suit 
of  one  entitled  to  administration  with 
that  will  annexed,  has  any  right  to  insist 
on  proof  of  bona  notabiHOf  in  the  first 
instance,  and  prior  to  bringing  in  the 
will.     Brown  y.  Coates,  128 

BRAWLING. 

1.  Brawling  in  a  church,  penalty  of,  un- 
der 5  and  6  Edw.  6.  c.  4.  Clinton  v. 
Hatchard.  ^  96 

2.  Brawling  may  be  by  reading  a  **  notice 
of  vestry"  in  church,  during  divine  ser- 
vice, without  due  authority.  Downe  v. 
Williams.  ^^ 

3.  A  suit  for  brawling  may  be,  in  the  Court 
of  Arches,   by  "letters  of  request." 

Ibid. 

4.  In  all  cases  of  brawling,  &c.  in  chiurch, 
where  tvxt  parties  are  implicated,  which 
is  most  to  blame  is,  nearly,  immaterial: 
each  is  bound  to  abstidn;  and  each  fail- 
ing to  abstain,  incurs  a  like  penalty. 
Palmer  v.  Boffey,  256.  Palmer  v.  Tijou, 
269.    England  v.  Hurcomb  and  others, 

318 

5.  Qussre,  whether  one  who  chides  and 
brawls  in  a  vestry  room,  which  is  partly 
in,  and  partly  out  of,  a  church-yard,  in- 
curs thereby  the  penalties  of  5  and  6 
Edw.  6.  c.  4.  s.  1.   Williams  v.  Goodyer. 

378 

CALLING  IN  A  PROBATE,  OB  LET- 
TEES  OF  ADMINISTRATION. 

1.  The  attomies  of  an  executrix,  having 
iHathdrawn  from  the  suit,  after  propound- 
ing an  alleged  will,  and  suffered  a  next 
of  kin  to  take  administration,  will  not, 
under  circumstances,  bar  that  executrix, 
from  calling  upon  the  next  of  kin  to 
bring  in  the  admimstratibn,  and  re-pro- 
pounding the  alleged  will.  TroJ^y. 
Cox.  ;       91 

2.  If  a  next  of  kin  calls  in  a  proba^  of  a 
will,  once  taken,  though  ir  common 
form,  and  puts  the  execuiJfon  proof, 
per  testes,  of  his  will,  heroes  it  at  the 
peril  of  costs.  Evans  ' .  Knigfit  and 
Moore,  95.    Bell  v.  Jirm^tong,  365 

3.  A  next  of  kin  who  has  acquiesced  in 
probate  taken  in  common  form,  and  has 
even  received  a  legacy  due  to  him  aa 
under  a  will,  is  still  at  liberty  to  call  in 
such  probate,  and  put  the  executor  on 
proof,  per  testes,  of  that  identical  will- 
ed 
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first  bringing  In  the  legicy  so  recenred. 
Bell  Y.  Jmutrong.  135 

CANCELLATION. 
See  RsviVAL. 

1.  If  a  testamentaiy  paper  be  cancelled, 
law  infers  the  revocation  of  it,  unless  it 
can  clearly  be  shown,  first, that  it  once  ex- 
isted as  a  finished  will,  secondly,  that  the 
testator  adhered  to  it,  throughout,  in 
mind  and  intention,  notwithstanding  its 
cancellation.    Thynne  v.  Stanhope.      23 

S.  The  cancellation  must  be  done  ammo 
revoeandi,  to  operate  as  the  revocation, 
of  a  will.    Ibid.  24 

3.  Cancellation,  when  partial  and  when 
total.  36 

4.  If  a  testamentary  paper  proved  to  have 
been  duly  made,  is  not  found  upon  the 
death  of  the  testator,  having  been  left 
in  his  possession;  the  presumptions  are 
that  he  cancelled  it,  and  that  he  can- 
celled it,  animo  reooeoiufi— but  these 
presumptions  may  be  repelled.  Hence 
the  substance  of  a  testamentary  paper 
maybe  pronounced  for  in  the  absence 
of  the  paper  itself,  upon  satisfactory 
proof;  1st.  that  it  was  duly  made.  2d. 
that  (even  if  cancelled'^  it  was  not  revoked 
by  the  testator.    JDavia  v.  Davis.        277 

CANONS  OF  1603. 

Quaere^  whether  the  48th  canon  be  not 
aoldy  applicable  to  ministers  <<  taking 
pennanent  curee,**  without  the  oi'dinary's 
allowance — so  that  a  minister  officiating, 
in  any  place,  by  doing  mere  casual  ads 
of  duty,  without  such  **  allowance,**  is 
not  responsible  as  for  a  breach  of  the 
48th  canon.    Gates  v.  Chambers,     •  268 

CAPACITY  (TESTAMENTARY.) 
See  Deeibiitv. — DauirKSinrsss. — ^Ett- 

DIVCB. — ^IhSAKITT. — IirSTBUCTIOK.— 

PxxAiinrGS. 

1.  Alleged  testamentary  capacity,  sustain- 
ed, jEvans  v.  Knight  and  Moore,  105 — 
Not  sustjuned,  Le  Mann  v.  Bonsai     147 

2.  Allegation  propounding  a  testamentary 
paper  rejected  for  this,  among  other 
reasons — ^as  not  pleading  facts  of  a  na- 
ture to  satisfy  the  Court,  if  proved,  that 
thf^^deceased  was  of  testamentary  capa- 
city equal  to  the  ad,  at  thp  time  of  the 
act  (\one.  Moniefiore  v.  Montefiore.  340. 

348 

^^J.  CHURCH. 


^» 


An  applicationcfor  a  faculty  to  take  down  a 
church  iso'istyled)  absolutely,  acceded 
to;  under  tbb  peculiar  circumstances,  of 
the  building  being  in  a  state  of  dilapi- 
dation; and  of  there  being  no  person  or 
persons  compellable  bylaw  to  restore 
and  uphold  it.  St.  Martin  Or^ars,  case 
of.  294 


CHURCH  RATE. 

SeeUmt. 

May  be,  under  circumstances,  upon  stock 
in  trade.     Miller  v.  Bloomficld.         209 

CITATION. 

1.  If  a  party  cited  as  within  tlie  jurisdic- 
tion of  an  ecclesiastical  coiu^,  though  ac- 
tually resident  within  another  jurisdic- 
tion, appear  and  submit  to  the  suit,  such 
defendant  {a  fortiori  one  cited  to  see  pro- 
ceedings by  such  defendant)  is  bound  to 
the  jurisdiction.     Chichester  v.  Donegal 

13 

2.  Quaere,  whether  a  citation  of  the  wife 
at  the  domicile  of  the  husband,  is  not 
sufficient  to  found  the  jurisdiction  of 
the  court,  in  a  suit  even  of  nullity  of 
marriage  ag^nst  the  wife  {^fortiori  in  a 
suit  for  a  separation.  Sec  by  reason  of 
adultery,  or  the  like)  wheresoever  the 
wife  may  be  actually  resident.  Chuhes' 
ter  V.  Donegal.  13 

CODICIL. 
Su  IVSTBUGTIOirS.     Rbvocatiov. 

1.  A  codicil  operates  as  the  republication 
of  that  will  to  which  it  applies;  and, 
consequently,  as  the  revocation  of  any 
intermediate  will.  Sogers  v.  Pittis.     13 

2.  A.  dies,  leaving,  by  wiU,  his  wife  B. 
sole  executrix  and  universal  legatee.  A 
codicil  to  A.'8  will,  found  adTter  B.'s 
death,  may  be  propounded  on  behalf  of 
a  legatee,  on  B.'s  executor  refusing  to 
take  administration  of  A.'s  effects  (led 
unadministered  by  B.)  with  his  will, 
and  such  codidi,  annexed.  Dickenson  y. 
White.  186 

3.  The  ordinary  presumption  is  that  a  c<^ 
dicil  to  a  will  is  revoked  by  the  revoca- 
tion of  that  will — ^but  it  may  be  rebutted 
by  circumstances  showing  that  the  testsi- 
tor  meant  it  to  stand.  Medlycott  v.  Jis^e- 
ion.  280 

4.  A  will  and  codicil  pronounced  for;  and 
three  intermediate  codicils  disallowed — 
the  Court  holding  them,  upon  the  evi- 
dence, not  to  compose  a  part  of  the  de- 
ceased's testamentary  intentions.  Gfrven- 
ough  ▼.  Martin,  286 

5.  A  codicil  pronounced  for  as  contained 
in  an  affidavit  of  scripts.  Damsr.  Dams* 

279,  n. 

6.  A  codicil  to  a  will  eJfeduaUy  republishes 
that  will;  so  as  to  repel  any  legal  pre- 
sumption whatever  adverse  to  the  will, 
taken  per  m.     Qibbens  v.  Cross.        375 

COMPARISON  OF  HANDMHRITlNG. 

See  Haitowritiko. 

CONCURRENCE. 

Concurrence  of  witnesses,  effect  of,  what 
— and  what,  when  it  savours  of  precon- 
cert 83 
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CONDIDIT. 

See  Will. 

ETidence  taken  upon  a  candid^  stated,  and 
mmuteiy  examined.     Saph  v.  Mdnscfn* 

CONDONATION  (CONSTRUCTIVE) 
OF  ADULTERY. 

Forgiveneas  of  adultery  may  be  collected 
from  facta  and  circumstances,  so  as  to 
bar  the  husband  from  his  right  of  di- 
vorce. Best  v.  Beat,  158.  SaviiU^s  eate, 
see  159,  n. 

CONTEMPT. 

See  Costs.     Pbociss,  SsKTica  or. 

Imprisonment  for  a  contempt  is  neither  in 
the  discretion,  nor  temunable  at  the 
pleasure,  of  the  ecclesiastical  Judge,  by 
whom  the  party  is  pronounced  in  con- 
tempt   Barlee  r.  Barlee,  121 

CORRECTION  OF  CLERKS. 

See  F0B.V1C4TI0V. 

Quaertf  whether  suits  for,  at  all,  interfered 
with,  by  statute  ZT  Geo.  lU.,  c.  44.  Bur- 
goyne  y.  Free,  366 

COSTS. 
See  Calliito  iv  Probatb,  &c. 

1.  Parties  setting  up  a  will,  and  failing  to 
establish  its  authenticity,  are  liable,  on 
that  ground  merely f  to  a  condemnation  in 
costs  of  the  suit.  Sapk  v.  JUkiruon.     90 

3.  Paupers,  quaere^  whether  not  liable  to 
payment  of  co8ts»  Le  Mann  v.  Bonsai^ 
15%  At  an^  rate,  a  pauper,  so  admit- 
ted in  the  middle  of  a  suit,  may  be  con- 
demned in  costs  up  to  the  time  of  his 
being  admitted  pauper.  Fikujood  t.  Cou- 
9in».  121 

3.  •If  a  party  committed  for  non-payment 
of  costs  under  an  erroneous  process^  be, 
ihereupcn^  released,  the  Court  is  bound, 
at  the  application  of  the  party  to  whom 
they  are  stiil  due,  to  issue  a  new  moni- 
tion for  payment  of  such  costs.  Justen 
▼.  Dugger.  '    122 

4.  The  obligation  to  pay  costs  pursuant  to 
a  monition  for  payment,  may  not,  under 
circumstances,  be  dispensed  with,  by 
the  party  to  whom  they  were  due  having 
bound  himself  to  waive  them,  by  an  in- 
strument executed  out  of  Court  Coates 

.  V.  Brown.  128 

5.  Parties  put  in  contempt,  and  as  against 
whom  proceedings  in  a  suit  are  had  in 
poenof/h  merely,  may  be  condemned  in 
costs  of  that  suit,  whether  it  be  a  crimi* 
nal,  or  only  a  ciTil  suit  Foiter  r.Foiter. 

185 


6.  A  defeoAve  allegation  in  a  criminal  suit 
may  be  admitted  to  proof,  if  the  facts 
pleaded  have  a  probable  tendency  to 
render  the  case  charged,  one  for  rniti^ 
gated  cotts,  on  that  ground  only.  Gatea 
V.  Chambers.  268 

r.  A  creditor  cites  an  executor  to  accept 
or  refuse  probate,  &c.— The  executor, 
sitb  modo,  denies  the  jurisdiction  of  the 
Court,  as  not  having  any  knowledge  of 
assets.  The  creditor,  then,  in  order  to  - 
found  the  jurisdiction,  is  compelled  tm 
disclose  as$etsi  whereupon  the  executor 
retracts  bis  qualified  denial  of  the  juris- 
diction of  the  Court,  and  prays  probate. 
Probate  decreed  to  the  executw  with 
costs;  as  incurred  solely  by  reason  of  the 
creditor's  undue  suppression  of  the  fact 
of  there  being  auets.  Lyon  and  War- 
rington V .  Balfour.  395 

8.  Where  a  next  of  kin  calls  for  proof,  jver 
testeSf  of  a  will,  and  merely  interrogates 
the  witnesses  produced  in  support  of  it, 
he  IB  not  liable  to  costs  for  this;  at  least, 
under  ordinary  circumstances.  Mterg  in 
the  case  of  a  mere  legatee,  under  a  roa- 
xui  will — whom  the  Court,  as  it  may,  is 
stall  times  disposed  to  condemn  in  costs^ 
wholly,  or  in  part;  where,  in  putting 
tl0  executors  of  a  latter  will,  on  proof, 
per  testes,  of  such  latter  will,  he  so  in- 
terrogates (although  he  merely  interro- 
gates) the  witnesses  in  support  of  it,  as 
to  manifest  any  spirit  of  vexatious,  or 
undue,  Utig^tion  on  his  part  Urguhart 
and  Waterman  v.  Fricker.  424 

9.  In  all  suits  of  nullity  of  marriage  brought 
by,  or  on  the  part  of,  the  husband,  the 
wife,  de  facto,  is  regularly  entitled,  as 
well  to  aumony,  pending  suit,  as  to  pay- 
ment of  all  such  costs  as  she  incurs  in 
her  defence.  Hence,  the  costs  of  the 
defence,  are,  (in  the  first  instance,  at 
least,)  as  necessary  a  charge  upon  the ' 
husbaind's  funds,  as  are  those  of  the  pro- 
secution, of  every  such  suit;  and  this, 
although  fVaud  in  procuring  the  marria^ 
is  expressly  chanred  upon  the  wife  m 
the  Hbel;  and  altnough  costs  are  prayed 
in  the  libel  (a^d  may  ultimately  be 
awarded  by  the  Court)  against  the  wife. 
TAff  JSarl  of  Portsmouth,  by  his  Commit^ 
tee  V.  The  Countess  of  Portsmo^ah.     428 

CREDITOR. 
See  AnxiirisTBATioir.    Ihtxhtobt. 

CRUELTY. 
.   5'ee  Rkstitutiov  or  CoirjireAL  Riohts. 

1.  Suit  by  the  wife  for  a  divorce  by  reason 
of  the  husband's  cruelty— complaint  dis- 
missed^ and  upon  what  grounds.  Best 
v.Beot.  158,  etseq, 

3.  A  wife,  to  obtain  a  (tivoree  by  reason  of 
the  husband's  cruelty,  is  bound  to  prove 
his  ill  treatment  of  her  not  merited  or 
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provoked  by  her  own  mttcondact  Bett 
V.  Beit.  163 

3.  Cruelty  may  be»  sufficient  to  found  a 
sentence  of  separation,  without  actual 
personal    violence.     Hulme   v.  Uulme. 

208 

4.  The  only  le^l  remedy,  in  case  of  ill 
treatment,  of  tlie  wife  by  the  husband, 
or  the  husband  by  the  wife,  is  a  pro- 
ceeding*  for  a  divorce  by  reason  of  cruel- 
ty. And  if  the  conduct  of  thb  party 
complained  of,  fails  to  amount  to  legtd 
cruelty,  the  complainant,  however  ill 
treated,  is  still  without  legal  redress. 
OnM  V.  Ortne*  354 

D. 

DECLARATIONS  OF  ALLEGED  TES- 
TATORS. 

Pleaded,  and  effect  of.  25.  51.  63 

DECLARAllONS  OF  WITNESSES. 

See  EvinsiTQS. 

DECREE  FOR  ANSWERS. 
See  PsoGxss. 

DECREE  TO  SEE  PROCEEDINGS. 

In  a  cause  of  divorce  where  the  alleged 
marriage  is  denied  to  be  valid,  the  Court 
may,  prodably,  permit  third  parties  who 
have  estates  expectant  (inter  alia)  upon 
the  issue  of  such  alleged  marriage  being 
illegitimate;  and  who  consequently  are 
interested  in  the  question  of  its  validity, 
to  be  ctVec/ to  "  see  proceedings'*  in  the 
cause,  **  so  far  as  relates  to  the  mar- 
riage,"  Montague  v.  Montague.         349 

DEFAMATION. 

Quitre,  whether  a  party  can  be  entitled  to 
sue  or  defend  as  a  pauper  in  a  defama- 
tion cause?    Clifford  y,Mabey.  48 

DELIRItJM. 

How  distinguished  from  proper  insanity. 
Patients,  properly^  insane  often  rational 
to  all  outward  appearance,  without  any 
real  abatement  of  malady.  But  in  a 
case  of  mere  delirium,  in  the  absence, 
of  that  temporary  excitement  which 
produces  it,  to  be  ascertained  by  the  ap- 
pearance of  the  patient,  the  patient, 
most  commonly,  is  realty  sane.  Hence, 
'  a  lucid  interval  is  much  easier  to  be 
proved  in  a  case  of  delirium,  than  in 
one  of  proper  insanity.  Brogden  v. 
Brovn.  367 

DEPOSITIONS. 
See  EvinxvcB. 


DESTRUCTION  OF  A  WILL, 

The  unauthorized  destruction  of  a  will, 
will  not  prevent  the  Court  from  pro- 
nouncing for  it,  in  substance  and  effect, 
provided  its  contents  are  ascertainable. 
Faster  v.  Foster.  182 

DISPOSITIVE  PART  OF  A  WILL. 

1.  In  determining  the  probability  of  any 
will  .being  the  act  of  an  alleged  testator, 
the  Court  looks  mainly  to  the  disposi- 
tions made  by  it.  66 

2.  Dispositive  parts  of  two  alleged  wills 
stated  with  this  view,  and  examined  in 
detail.  Saph  v.  Mkinton,  66,  67.  Evans 
y.  Knight.  99 

DISPOSmON. 
See  InsTRUCTioss. 

Attempts  to  impugn  willa  by  (inter  aUa) 
attacking  Utit  probalriHty  of  their  dispo- 
sitive parts.  Robson  y.JHecke,  229,  et 
teq,  Wilkinson  t.  Gordon,  267.  Jiyrey 
V.  Bill.  271 

DIVORCE. 

See  Adultkbt.     Cbubltt.     Vnwatuua.l 
Pkacticxs. 

For  adulteiy,  refused  by  reason  of  implied 
condonation.  Sec.  on  part  of  the  hii»- 
band,  see  Adultkbt,  3.   CosroovATioK. 

For  cruelty,  sued  for  by,  but  refused  to 
the  wife,  her  complaint  being  held  to 
be  disproved,  see  Crvbltt,  I,  2. 

DOMICIL. 

1.  The  succession  to  the  personal  estate  of 
a  British  subject,  dying,  domiciled,  in 
any  part  of  the  British  empire,  intestate, 
is  to  be  regulated  by  thie  law  of  that  part 
of  the  British  empire  which  was  his  do- 
micil  at  the  time  of  his  death.  But, 
qutere,  whether  a  British  subject  can 
select  9l  foreign  domicil  in  so  complete 
derogation  of  his  British,  as  to  sub- 
ject his  property  here  to  distribution  ac- 
cording to  unyforagn  law,  even  in  case 
of  his  intestacy:  though  admitting  this 
to  be,  it  would  by  no  means  follow  that 
his  roill  to  be  valid  here  must  conform  to 
that  foreign  law;  either  on  principle,  or 
on  precedent.  The  rule  that  where  pro- 
perty is  to  be  distributed  under  a  certain 
law,  in  a  case  of  intestacy,  it  must  be 
so  distributed  in  the  absence  of  a  will, 
valid  by  that  law,  only  applies  to  cases, 
in  which,  there  being  no  conflict  of  do- 
micils,  the  law  which  must  govern  the 
case,  whether  one  of  testacy  or  intes- 
tacy, admits  of  no  question.  CurUng  v. 
Thornton.  Per  lot.  197 

2.  On  the  validity  of  a  will  made  by  a  do- 
miciled inhabitant  of  Scotland,  the 
Court  here  will  defer  to  the  law  of  Scot- 
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land;  and  vill  pronounce  in  fkyour  of 
that  will  or  for  an  intestacy,  according^ 
as  that  question  is  determined  by  the 
Scotch  Court  of  Probate.  Hare  v.  JVfl«- 
myth,  206,  n. 

DRUNKENNESS. 

A  case  of  insamty  aUeged  to  defeat  a  will 
—testator  proved  not  to  have  been,  pro- 
perly, a  madman,  but  an  habitual  dnin- 
kard,  who,  under  the  excitement  of  li- 
quor, acted  in  all  respects  veiy  like  a 
madman— different  considerations  ap- 
plicable to  the  two  cases,  as  with  rela- 
tion to  the  matter  in  question  stated: 
testator  held  (on  the  evidence)  to  have 
been  sober  at  the  time  of  making  his 
will,  and  the  will  consequently,  sus- 
tained. Ayrey  v.  HilL  269 
* 

E. 

EVIDENCE. 
See  Atti«tih»    Witvxssxs.— Exceptitx 

AlXEOATIOF. HaITOWBITIHO.— MaB- 

BiAOK     CBBTincATX*-— Pnoor.— — YXB- 

BICT.  — WiTBBSS. 

« 

1.  Witnesses  deposing  in  support  of  a 
transaction  are  liable  to  a  deduction  from 
their  credit^  in  proportion  to  the  proba- 
ble strength  of  their  inducement  io  sup- 
port it:  a  direct  pecuniary  interest  in 
the  event  of  the  suit,  of  the  smallest 
amount  in  value,  would  go  to  their  cont' 
petency,  that  is,  would  preclude  them 
from  being  witnesses  at  alL  Saph  v.  Jit- 
•kinton,  74 

2.  What  comes  from  a  witness  who^  gen- 
era/ character  is  strongly  shaken,  re- 
quires strong  corroboration  to  entitle  it 
to  belief.     JbitL  75 

3.  Depositions  taken  in  writing,  how  pre- 
ferable, in  some  respects,  to  examina^ 
tions  had*  vivd  voce,  in  open  Court. 
Ibid.  64 

4.  Circomstances  may  come  out  in  evi- 
dence with  greater  effect  from  not  hav- 
ing been  stated  in  plea;  or,  on  the  con- 
trary, they  may  g^ve  rise  to  a  suspicion 
of  the  whole  extra  articulate  matter  be- 
ing a  mere  after  thought  between  the 
party  and  the  witness.    Ibid.  81 

6.  The  evidence  of  a  witness,  under  cir- 
cumstances, taken  ae  rejected,  on  the 
score  of  a  contingent  interest  in  the 
event  of  the  suit,  although  the  witness 
was  not  absolutely ^xecf  with  a  know- 
ledge of  it  at  the  time  of  her  exandna- 
tion.    Kfught  v.  Evane.  98 

6.  The  degree  of  evidence  necessary  to 
substantiate  any  testamentary  act  de- 
pends very  greatly  on  the  character  of 
the  act  itself.    Ibid.  99 

7.  Evidence  upon  qaestiona  of  capacity  is 


commonly  eonfradtctory^  and  why— -so 
far  as  it  goes  to  mere  opinion  (unless  it 
be  that  of  professional  men  of  eminence, 
p.  102.^  the  Court  is  accustomed  to  rely 
but  little  on  such  evidence  ^  but  will  form 
its  own  judgment  from /ac/«,  and  from 
the  conduct  of  parties  about  the  deceas- 
ed at  tfte  time,  Evant  v.  Knight.  99 

8.  The  deposition,  under  circumstances, 
may  be  received  of  a  witness,  who  has 
neither  signed  it,  nor  been  repeated, 
nor  been  examined  upon  the  interroga- 
tories of  the  adverse  party.  Ibid.      100 

9.  If  probate  of  «*  signed  instructions"  be 
granted  in  common  form,  upon  a  special 
affidavit  of  the  solicitor  who  took  them, 
a  next  of  kin,  calling  it  in,  after  the 
death  of  the  solicitor,  and  putting  the 
executor  on  proof  per  testes  of  the  "  in- 
structions," is  not,  at  the  same  time, 
entitled  to  insist,  on  such  special  affida- 
vit of  the  solicitor  being  discarded,  al- 
together, as  evidence  in  the  cause.  Ibid, 

105,  n. 

10.  A  witness  who  has  been  repeated  and 
dismissed  long  anterior,  may  not  always, 
or  as  mere  matter  of  course,  be  exam- 
ined upon  articles  of  a  plea  which  she 
had  not  been  designed  to  at  the  time  of 
her  production,  and  consequently  had 
not  been  examined  upon,  in  the  first  in- 
stance.    Wilkinson  v.  Dalton.  125 

11.  A  witness  shall  be  compelled  to  an- 
swer as  to  whether  he  is  or  is  not  re- 
sponsible, in  some  way,  for  the  party's 
expenses,  in  whose  behalf  he  is  exam- 
ined, explicitly,   Hudson  v.  Beauchamp. 

129 

12.  The  credit  of  a  witness  in  any  suit  may 
be  impeached  by  showing  him  to  have 
made  statements,  contrary  to  what  he 
has  twom,  out  of  Court.  Locke  v.  Den" 
ner.  133 

13.  Of  certain  witnesses,  in  certain  causes, 
eveiy  circumstance  however  slightly  and 
collaterally  only  affecting  the  credit, 
may  fairly  be  pleaded.  Locke  v.  Denner, 

134 

14.  If  instructions  are  propounded,  the 
writer  of  which,  a  solicitor,  dies  before 
his  examination  can  be  taken  upon  the 
allegation  propounding  them,'the  Court 
will  presume  the  allegation  to  have  been 
drawn  up  pursuant  to  such  solicitor's  ad- 
vice, and  that  his  evidence,  if  taken 
upon,  would,  in  the  main,  have  sustain- 
ed the  allegation.  But  the  party  pro- 
pounding the  instructions  can  neither  be 
permitted  to  plead,  nor  would  derive 
any  benefit  from  pleading,  that  **  a  copy 
of  the  allegation  propounding  the  in- 
structions had  been  submitted  to  the  so- 
licitor, and  returned  by  him"  indorsed, 
"settled,  and  approved,*'  annexing 
moreover  such  drafl  allegation  itself,  so 
indorsed,  to  the  plea.  Popple  v.  Cunison. 

143,  144 


543 


INDEX. 


15.  Particep$  criminit^  in  a  cause  of  adul- 
tery, e^dence  oft  how  receivable.  Bett 
▼.  Beit,  170 

16.  In  re  Ivpanari,  testa  lupanaret  admit' 
tentur.    Ibid.  170 

17.  Evidence  of  a  witness  whose  moral 
character,  in  a  particular  transaction, 
has  been  successfully  attacked,  liable  to 
what  impeachment  225 

18.  Evidence  of  witnesses  deposing  against 
their  own  act,  how  to  be  regarded.  290. 

373 

19.  A  record  of  conviction  is  evidence  of 
the  same  fact,  if  it  afterwards  come, 
collaterally,  in  controversy  in    a  civil 
cause,  only  it  is  not  conclusive  evidence. 
Wilkinson  v.  Gordon.  261,  et  seq» 

20.  In  Judicio  non  creditur  nisi  juratis. 
Hence  the  certificate  of  the  king  him- 
self, under  his  sign  manual,  no  evidence 
of  a  mere  fact,  359 

31.  A  witness  under  cross-exanunation,  is 
compellable,  if  required  by  the  miius- 
trant,  to  produce  all  written  communi- 
cations addressed  to  him  by  the  solicitor, 
or  other  agent,  of  the  producent^  rela- 
tive to  hia  examination  as  a  witness  in 
the  cause.   Atkinson  v.  Atkinson.       380 

32.  A,  dies  leaving  a  will  and  codicil, 
whereby  he  appoints  B.  residuary  lega- 
tee for  life;  two  other  codicils,  (so  styled) 
propounded  by  the  executors,  and  op- 
posed on  the  part  of  C,  one  of  the  con- 
tingent readuary  legatees,  substituted, 
in  the  will,  and  a  legatee  in  the  ffirst) 
codocil.  Part  of  an  allegation,  setting 
up  that  B.  had  no  interest,  in  conse- 
quence of  A.'s  property  being  insuffi- 
cient to  pay  the  legacies  bequeathed  in 
his  will  and  {first)  codocil,  (in  order, 
this,  to  make  out  B.'s  competence  as  a 
witness  against  the  second  and  third  co- 
dicils, so  styled,)  admitted  to  proof. 
But  the  Court  said  that,  howsoever 
proved,  it  would  pay  little  respect  to 
B.'s  evidence;  unless  she,  also,  qualified 
as  a  witness,  in  the  usual  mode,  by  re- 
Uasing;  which  she,  B.,  could  have  no 
difficulty  in  doing,  if,  in  effect,  she  had 
no  interest.  Byrne  v.  Dalzell^  and  others. 

427 

EVIDENCE  OF  HANDWRITING. 

See  HiKD-WBiTiire. 

EXCEPTIVE  ALLEGATION. 

See  Verdict. 
The  admisnon  of  an  exceptive  allegation 
may  be  suspended  till  the  hearing  of  the 
principal  cause,  when  the  court  will 
permit  evidence  to  be  taken  upon,  or 
will  finally  reject  it,  according  as  it  then 
appears  that  the  credit  due  to  the  wit- 
ness attacked,  is,  or  is  not,  essential  to  a 
right  decision  upon  the  merits  of  the 
principal  cause.    Evant  v.  Khighi.     53 


2.  Any  fact  must  not  only  be  pleaded  mom 
restrictively  in  an  exceptive  allegatiooy 
than  before  publication,  bat  it  must  also 
be  more  strictly  examined  to*  266 

3.  A  prayer  to  tiie  court  to  rescind  the 
conclusion  of  a  cause,  for  the  purpose 
of  receiving  an  exceptive  allegation,  re- 
jected, on  this,  among  other  grounds* 
namely,  from  its  appearing  extremely 
doubtfiil  to  the  Court,  for  reasons  staUd, 
whether  any  exceptive  allegation  would 
have  hun  to  the  testimony  of  the  wit- 
nesses proposed  to  be  excepted  to^  even 
before  the  caiise  was  concluded.  Z)if- 
rant  v.  Durant  ^  298 

4.  An  allegation,  exceptive  to  the  testimo- 
ny of  a  witness,  to  be  admisable,  must 
plead  matter  not  pleadable  before  publi- 
cation: and  it  must  be  such  as,  if  proved, 
will  materially  discredit  the  witness.^  It 
must  be  pleaded  too,  with  all  possible 
specification  as  to  times,  places,  persons, 
&c.    Atkinson  Y,Mkinaon,  484 

5.  Where  a  witness  is  designed  {a fortiori^ 
vouched)  by  the  one  party  to  predtt 
facts,  it  is  open  to  the  other  party  to 
plead  before  publication,  declarations  of 
the  witness  contrary  to  those  facts— 
which  if  he  does  not,  he  shall  not  plead 
them  after  publication,  in  exception  to 
the  testimony  of  the  witness;  unless  they 
are  *' noviter  perventa"  &c.  t.  e.  come  to 
his  knowledge  since  publication.        lb. 

6.  An  exceptive  allegation  lies  to  the  tes- 
timony of  a  witness,  not  examined  in  the 
principal  cause,  but  examined  only  in 
support  of  an  exception  to  the  testimony 
of  a  witness  in  the  principal  cause.  And 
if  admissible  generally,  [i.  e.  if  pleading 
(and  within  time)  facts  of  a  nature  ww- 
ierially  to  discredit  the  witness  excepted 
to;  and  if  duly  specifying  times,  places, 
persons,  and  so  on,]  sum  an  exceptive 
allegation  is  clearly  entitled  to  go  by 
proof.    Bally.  Ball.    .  401 

EXECUTOR. 

1.  An  executor  who  has  renounced^  in  order 
to  his  becoming  a  witness  in  a  suit  com- 
menced touching  validity  of  the  will, 
may,  at  the  termination  of  such  suit,  re- 
tract his  renuneiationf  and  take  probate 
of  the  will.     Hvompson  v.  Dixon.     529 

2.  One  of  several  executois  who  has  re- 
nounced, may,  after  the  deaths  of  his 
co-executors  who  have  proved  the  will, 
retract  hia  renunciation,  and  take  pro- 
bate, as  a  matter  of  course.  But  the 
same  right  does  not  accrue  to  an  execu- 
tor who  has  renounced,  afler  a</iiiim>lra- 
tion^  with  the  vili  annexed^  granted;  from 
the  possible  inconvenience  that  might 
accrue,  in  other  quarters,  if  the  chain  of 
executorship,  pnce  broken,  were  thua  siK* 
fered  to  revive. 

Nor  may  adnuniatration,  with  the  inQ 
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annezedy  be  then  granted  to  such  exe- 
cutor; A  residuary  legatee,  if  any,  being 
preferably  entitled — if  there  be  no  resi- 
duary legatee,  a  next  of  kin.  In  the 
Goodt  of  William  Thornton^  deceased. 

529 

EXECUTORS. 

SU  IXTXMTOBT. COSTB. 

The  executors  of  an  administrator  may  be 
called  upon  for  an  inventory  and  account 
i  mteatate's  effects.     BUchie  ▼. 


of  the 
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F. 

FACULTY. 
See  MoirvxEiTT. 

1.  Quare,  whether  the  ordinary  is  absolutely 
barred,  in  the  exercise  of  his  discretion, 
from  granting  a  faculty  confirmatory  of 
certain  alterations  made  in  a  parish 
church,  by  reason  of  a  mere  omission  of 
lejp^l  form  in  the  publication  of  notice 
of  the  vestry,  at  which  such  alterations 
were  resolved  upon  by  the  parish,  and 
the  churchwardens  were  empowered  to 
make  them,     nomas  v.  Morris.       186 

2.  Ordinaries,  at  the  present  day,  are  bound 
not  to  issue  faculties,  appropriating  pews 
to  individuals,  but  under  special  circum- 
stances. 

3.  Sentence  of  the  Court  below,  refusing 
a  confirmatory  faculty  for  so  appropriate 
ing  a  pew,  &c.  affirmed,  generally — but 
quart  as  to  the  propriety  of  an  order, 
part  of  that  sentence,  dispossessing  the 
applicant  for  the  faculty,  of  tlie  pew  in 
question,  in  favour  of  the  opponent;  that 
opponent,  though  setting  up,  failing  to 
sustain,  any  j9re«crtp<tVe  right  to  the  pew, 
— the  possessory  nght  to  the  pew  seem- 
ing, or  the  two,  to  be  rather  in  the  ap- 
phcant  for,  thui  in  the  opponent  of,  the 
faculty— and  iBuch  ordb*  not,  regularly, 
connecting  itself  with  the  proceedings, 
pleadings,  and  pravera  in  the  cause. 
JVeoOoeombe  y.  OulAidge,  401 

4.  Where  a  faculty  is  sought  to  be  had 
for  erecting  a  vault  in  a  church-yard,  &c., 
the  Court  wtSI  scruple  to  decree  it,  with- 
out being  satisfied  that  the  proposed 
erection  is  not  likely  to  begeneralfy  pre- 
judicial to  the  parish— -even  though  its 
issue  be  unopposed,  either  on  the  part  of 
the  parish,  or  on  that  of  any  particular 
parishioner.  Bosher  v.  Ft  ear,  C^&,  of 
NortkfUet.  Piteher  v.  Fiear,  Ue.,  of 
Nari^fieei,  404 

FEME  COVERT. 

!•  The  will  (so  styled)  of  a  married  woman 
(without  any  special  authority  to  make  a 
will)  is  a  mere  nullity;  and  administration 
of  her  effects  must  be  committed  and 


mnted  to  her  husband.    Sieadman  ▼. 
FowelL  26 

2.  The  Court  on  cause  shewn  will  permit 
a  married  woman,  party  in  a  cause,  to 
appoint  a  proctor,  &c.,  in  the  absence  of 
her  husband;  on  giving  reasonable  secu- 
rity to  the  other  party,  as  to  his  costs. 
Suter  y.  ChrUiie.  257 

FRAUD. 
Set  PuA9uro,  1. 

H. 

HAND-WRITING. 

1.  Evidence  of  hand-writing,  general  doc- 
trine with  respect  to.     Saph  v.  Atkinson. 

212.  219 

2.  An  alleged  will,  the  validity  of  which 
is  denied,  cannot  be  proved  by  mere 
evidence  to  the  hand-tmting  of  the 
party  whose  alleged  will  it  is.   lb.    213 

3.  Evidence  of,  by  comparison  of  hands 
clearly  admissible,  at  least  in  Ecclenas- 
tjcal  Courts — may  even  be  the  best  evi- 
dence.       •  214,  et  seq.  360 

4  Evidence  in  proof  of  the  direct  char^g^ 
of  the  signature  to  a  will  propounded, 
being  a  forgery,  stated,  and  fully  dis- 
cussed: and  the  general  doctrine  with 
respect  to  **  evidence  of  hand-writing,'* 
explained  with  a  good  deal  of  particnUri- 
ty,  incidentally,  in  the  course  of  that 
discussion.    Hobson  v.  Boeke. 

231,  236^  237 

HUSBAND. 
See  Fbxk  Covxbt.— -Mabhiaox. 

I.  &  J. 

IMPERFECT  PAPERS. 

iSSse  Attxstattov  Clause. — Ixstbvctiovs. 

UirxxBcuTSD  Will. 

1.  A  testamentary  paper,  which  is  neither 
a  finished  will  in  itself,  nor  proved  to 
have  been  such  in  the  deceased's  appre- 
hension of  it,  is  of  no  effect — it  appear- 
ing that  the  deceased  had  full  time  and 
opportunity,  if  he  had  thought  proper 
so  to  do,  to  have  rendered  it  a  finished 
will.     Roose  V.  Moulsdak.  48 

2.  The  sudden  death  of  an  alleged  testa- 
tor, taken  per  se,  is  not  sufficient  to  enti- 
tle inchoate  and  incomplete  testamen- 
tary papers  to  probate:  it  must  further 
be  shewn  that  they  were  in  progress  to* 
wards  completion  at  that  time,  so  as  to 
warrant  an  inference,  that  the  testator 
was  prevented  from  completing  them  by 
that  event  alone.  Warburton  v.  Bur- 
rows, 144.  JbUrobus  and  Booth  v.  Nepean 
152.  Lavender  v.  Adams.      ^   ^         155 

4.  An  imperfect  paper,  which  is  imperfect 
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in  iriher  respects,  as  well  as  in  that  of  its 
beings  unexeeuiedy  is  regaitled  by  a  Court 
of  probate  in  quite  a  different  light  from 
an  imperfect  paper,  which  is  omy  imper- 
fect in  respect  of  its  being  unexecuted. 
The  presumption  of  law  is  ag^nst  either, 
but  it  is  much  slighter  and  more  easy  to 
be  repelled  agfainstatestame.ntaiy  paper 
which  is  only  **unexecuied,"  than  against 
one  which  is  both  unexeaited  ttnd  imper' 
fed  in  oiher  respects.  The  Court  will 
presume  the  testator's  *Hntenti(m"  to  be 
with  the  one  ;  upon  its  not  being  exe- 
cuted being  so  accounted  for  as  to  rebut 
the  presumption  of  a6aiu/(me(/ intention. 
But  the  testator's  intention  must  be 
proved  to  be  with  the  other  to  entitle  it 
to  probate;  in  superaddition  to  its  im- 
pei<fect,  and  unexecuted,  state,  being 
satisfactorily  accounted  for.  Montefiore 
V.  Montefiore.  340 

&.  The  legal  presumptions  against  imper- 
fect testamentary  papers  of  every  des- 
cription are  stronger  or  weaker,  nearly 
in  exact  proportion  to  the  degree  of  ma- 
turity at  which  those  papers  have  ar- 
rived. 342 

INHIBITION. 
See  Apfbal. 

An  appearance  under  protest  to  an  inhibi- 
tion is  an  experiment,  which,  if  unsuc- 
cessful, subjects  him  who  makes  it  to 
eo9i8y  without  any  reference  to  the  merits 
of  the  appeal.     Chreg  v,  Greg,  303 

INCAPACITY. 

See  Capagitt. 

INSANITY. 
Set  Capacity. — Dslibfdic. — Pbuhkxv- 

KKSS. 

1.  A  will  partially  defaced  by  a  testator 
whilst  of  unsound  mind,  is  to  be  pro- 
nounced ibr  as  it  existed  in  its  integral 
state,  that  being  ascertunable.  Scruby 
and  Finch  v.  Fordham.  74 

2.  If  a  testator  of  impeached  sanity  do 
some  act  as  with  relation  to  his  will, 
whose  state  of  mind,  at  the  time  of  do- 
ing which,  there  is  nothing  to  evidence 
abunde,  his  rationality  at  such  time,  or 
the  contrary,  is  to  be  inferred  from  that 
of  his  act.     lb,  74 

3.  Partial  insanity  may  invalidate  a  will 
which  can  be  traced  up  to,  and  be  in- 
ferred to  have  proceeded  directly  from 
such  partial  insanity.  DewY,  Clark,  118 
See  Greenwood's  case,  (m  notis)  p.     119 

4.  Insanity  alleged  to  defeat  a  will— /)ar/ia/ 
insanity  principally  relied  on,  though 
general  insanity  also  alleged.  Dew  v. 
Clark  and  Clark.  242 

INSTRUCTIONS. 

See  UirxxsctTTSD  Will. 

1  •  "  Instructions  for  a  will, "  so  headed  and 


indorsed,  and  how  hnperfeet  soerer  in 
themselves,  if  proved  to  have  been  signed 
by  a  deceased  (even  many  years  before 
her  death)  with  intent  to  render  them 
operative,  pro  tanto,  in  tlie  event  of  her 
dying,  without  doing  any  further  or 
other  testamentary  act,  are  entitled  to 
probate.    Popple  y.  Cunison,  141 

2.  A  letter  of  ••instructions"  written  by 
the  deceased  to  his  solicitor  respecting 
certain  alterations  to  be  made  in  his  will 
two  months  before  his  death,  propound- 
ed as  a  codocil — allegation  rejected-^it 
being  held  that  such  letter  did  not  ai^ 
gue  the  deceased  to  baye  fully  made  up 
his  mind  as  to  the  proposed  alterations 
even  at  that  time;  and  that  if  it  did,  still, 
that  the  presumption  of  abandonment 
arising  from  a  lapse  of  two  months  wiCh- 
outany  act  done,  was  not  effectually  re- 
butted by  the  facts  pleaded,  ^nirobus 
and Booihy.  Nepean,  152 

3.  Instructions  may  be  presumed  from  the 
conduct  of  the  party  to  whom  they  are 
pleaded  to  have  been  given,  and  from 
that  of  the  several  other  parties  en- 
gaged in  the  same  general  transaction^ 
without  any  direct  proof.  Brogden  v. 
Brown,  ^       3ri 

4.  The  rule  that  where  capacity  is  at  all 
doubtful,  there  must  be  direct  proof  of 
instructions,  only  applies  with  any  strin- 
gency where  the  instrument  propounded 
is  inofficious,  or  obtained  by  one  whom 
it  purports  materially  to  benefit:  it  has 
little  or  no  application  to  a  will  procured 
through  disinterested  agency,  and  the 
dispositive  part  of  which  is  consonant 
with  the  testator's  natural  affections  and 
moral  duties.    Ibid. 

5.  A  drafl  will  from  "instructions'?  pro- 
nounced for;  the  Court  holding  that  the 
testator  was  only  prevented  from  exe- 
cuting a  will  conformable  thereto,  by  the 
••act  of  God,"  in  the  true  construction 
of  that  phrase.    AUen  v.  Manning.'^ 

390 

INTENTION. 
See  iMPERrscT  Papkbs. 
A  Court  of  probate  will  collect  the  inten- 
tions of  a  testator  as  to  what  instruments 
shall  operate  as,  and  compose,  his  will, 
from  all  the  circumstances  of  the  case 
taken  together— not  from  the  mere  con- 
tents of  the  instruments  themselves. — 
Greenaugh  v.  Martin,  286 

INTERVENTION. 

2.  Interveners  must  take  the  cause  in 
which  they  intervene  as  they  find  it  at 
the  time  of  such  their  intervention. — 
Hence  they  can  only,  of  right,  do  what 
they  might  have  done,  had  they  been 
parties  in  the  first  instance;  or  had  their 
intervention  occurred  in  an  earlier  stage 
of  the  cause.     Clement  v.  Bhodes,    416 
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nrrBREST  (causbs  of.) 

1,  In  causes  of  interest,  both  cases  being  diB- 
closed,  it  is  advisable  that  each  party 
should  admit  so  much  of  the  other's  case 
OM  he  may  (the  whole  if  he  may)  con- 
sistently witii,  and  without  prejumce  to, 
his  own  case,  ^ihomaa  v.  Maud  and 
PiekfveiL  125.  331. 

3.  In  interest  causes  where  the  suitor, 
whose  interest  has  been  denied,  succeeds 
in  establishing  his  interest^  costs  follow, 
almost  of  course,  without  some  special 
ground  of  exemptment  Noriheyv.  Cock, 

312 

INVENTORY. 

1.  An  inventory  and  account  may  be  dis- 
pensed with  by  the  Court,  if  not  applied 
for  till  after  so  long  a  period,  that,  in 
conjunction  with  dreumatanceSf  it  affords 
a  reasonable  presumption  of  the  de- 
'  ceased's  estate  having  been  fully  ad- 
ministered and  disposed  of.  BiiaUe  y. 
.  Hees  andlUes,  56 

S.  Law  has  fixed  no  time  certain,  as  that 
within  which  an  inventory  and  account 
must  be  sued,    lidd,  St 

3.  Administrators  (especially  creditor  ad« 
ministrators)  are  bound  to  exhibit  inven- 
toriesy  &c.  even  though  uncalled  for. 
im,  60 

4.  The  executors  of  a  deceased  administrar 
tor  (and  so,  not  the  personal  representa- 
tives of  the  first  deceased,  the  mtestate, 
may  still  be  called  upon  for  an  inventory 
and  account  of  the  inteataie^s  effects  up- 
on a  reasonable  presumption  being  raised 
that  any  part  of  such  effects  has  tra- 
velled into  their  hands.  60 

5.  The  executors  of  a  deceased  executor 
though  not  the  personal  representatives 
of  the  original  testator  (there  being  an 
executor  of  the  original  testator  still  sur- 
viving) are  compeUable  to  bring  in  an 
inventory  of  the  effects  of  the  original 
testator.     Oak  v.  LuttreU,  283 

6.  The  Court  will  compel  an  invented, 
&c.  at  the  suit  of  a  creditor  by  bond; 
notwithstanding  its  alleged  invalidity 
(that  of  the  bond;)  and  a  suit  as  to  this 
actually  depending  at  common  law. 
Ibid,  284 

7.  An  executor  {at  least  one  who  has  a 
special  interest;  but,  probably,  an  exe- 
cutor as  executor  merely)  may  call  upon 
his  co-executor  for  an  mventory.  Paul 
V.  yettlefold,  285.  Huggins  v.  Jtexan- 
der.  285,  n. 

8.  Where  objections  to  an  inventory  giv- 
en in  on  oath  by  an  executor  are  taken 
by  one  only,  of  various  parties,  equally 
interested  in  the  effects  of  the  testator: 
and  where  the  disclosure  of  assets  sought 
refers  back  to  transactions  pretty  remote 
in  point  of  time — under  such  (and,  by 
parity  of  reason,  under  similar)  circum- 
stances, the  Court  will  presume  the  in- 

VoL.  n.  69 


ventonr  to  be  correct,  without  -  stfrof^ 
gprounds  lud  to  induce  a  contrary  suspi- 
cion.   Hunter  v.  Bym.  318 

9.  A  creditor  or  legistee  may  object  to  an 
inventory  given  in  by  an  executor  or 
administrator;  and  may  file  an  allegation 
pleading  «  omissa"  in  order  to  take  the 
answers  of  the  executor  or  administrator 
though  he  may  not  go  on  to  examine  . 
witnesses  to  falsify  the  inventory.  Tel* 
ford  V.  Tfumuis,  322.  Shadleton  ▼. 
Lord  Barrymore.  327 

10.  The  Court  is  not  merely  mimsterial  in 
the  matter  of  inventories  under  the 
statute  of  Ren.  Vlll.,  though  there  are 
two  cases,  in  prohibition,  in  the  Court 
of  King's  Bench,  seemingly  to  the  effect 
(one,  at  least,  of  them)  as  r^HfrUd,  that 
it  is  so  (merely)  minJuieriaL  So  deem- 
ing, the  Court  will  g^  on  to  entertain 
objections  to  inventories,  as  above,  till  it 
is  more  fully  assured,  that  the  advised 
judgment  of  the  Court  of  King's  Bench 
iSf  to  the  effect  of  those  cases,  as  re- 
ported.   Telford  y.  Thomas.  322 

11.  Quasre  whether  the  rule  of  not  suffer- 
iiig  depositions  to  be  taken  upon  alleppa- 
tions  in  objection  to  inventories"  [vide 
page  328, 329]  applies  to  the  case  of  an 
mventory  ^ven  m  on  oath  by  the  one, 
and  an  allegation  objecting  to  which  is 
filed  by  the  other,  of  two  litigant  par- 
ties in  a  caiise  touching  the  vididity  of 
the  win.    Broaden  v.  Brown,        .    336 

IRISH  MARRIAGE,  (Fact  of.) 
How  proveable,  see  Mahsia6e. 

IRRATIONAL  ACT. 
See  Ihsahitt.— 'Obkitsbatiov. 

An  act,  Under  circumstances^  may  be 
deemed  irrational,  which  is  capable  of 
no  assignable  reason.  Seruby  v.  JF*ord- 
ham.  42 

IRREVOCABIUTY. 

The  irrevocability  of  an  instrument  pro- 
pounded as  a  will,  destroys  its  very  es- 
sence as  a  will,  and  converts  it  into  a 
contract,  a  species  of  instrument  over 
which  testamentary  Courts  have  no  ju- 
risdlbtion.     Hsbson  v.  Blackburn. 

117,  118 

JURISDICTION. 

See  BovA  Notabilia.-Cxtatiok.>Beawl- 
me. — Rsat^xsT.— >CosTs. 

1.  The  Court  of  Prerogative  has  no  juris- 
diction over  royal  wilia,  or  to  g^nt  ad- 
ministration of  the  effects  of  a  sovereign 
dying  intestate.  *'Motion  in  Sho  gosds 
of  his  late  Majetty.'*  107 

2.  Jurisdiction  of  the  testamentaiy  Courts 
of  the  two  archbishops,  what  **MsH9n 
in  the  goods  sf  his  late  M^esty.**     112 
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3.  A  quMtion  of  jtnudiet'ton  ought  not  to 
be  nifed  on  a  mere  motion.  333 

4b  The  Spiritual  Court  is  neither  indebted 
for  its  jurisdiction  over  inventories  to 
the  statute  21  Hen.  VIII.,  c  5;  nor  is  its 
Turisdiction  in  that  matter  at  all  infringed 
by  that  statute.  335,  327 

K. 

KING'S  PROCTOR. 

1»  An  application  to  the  Court  for  its  pro- 
cess, calling  upon  his  Biajesty's  proctor 
to  see  a  testamentary  paper  of  his  late 
Majesty  propounded  and  proved,  re- 
jected, and  upon  what  principles.  **In 
the  goodi  of  Ida  late  Majetty.** 

107,  per  tot. 

2.  The  King's  proctor  is  a  mere  law  agent 
of  his  Majesty,  to  protect  the  interests 
of  the  crown,  and  cannot  be  made  a  de- 
fendant so  as  to  bind  the  Sovereign  in 
any  matter  touching  his  personal  r^hts, 
114.  Suppoted  precedents  for  his  being 
so  made,  stated  and  refuted.         114,  5 

KIN,  NBXT  OF  KIN. 
See  AnxiiiisTBATXoir.^CALLixo  ih  Pbo- 

BATX.^-LseACT. 

Next  of  kin,  as  such  merely,  are  entitled 
to  call  for  proof,  per  Uttett  of  any  de- 
ceased's will  not  already  so  proved  (and 
to  some  extend  as  against  thern^  of  com- 
mon right     Bell  V.  Armstrong,        139 

LACHKS. 

1.  One  who  pnys  an  extraordinaiy  indul- 
gence must  not  have  been  reduced  to 
the  necessity  of  so  doing  by  his  own 
iachet,    Jhirant  v.  Durani.  298 

2.  Quare,  whether  a  party  can  allege,  suc- 
cessfully, in  excuse  for  laches,  the  ill- 
ness (or  as  the  case  may  be)  of  his  a<- 
tomey.  The  spiritual  Court  knows  no- 
thing of  attomiet,    Tho  proctor  is  "cfo- 

•  minut  iiiuf"  and  he,  and  his  principal 
are  alone  responsible  to  the  Court  and 
the  other  party.    IHd.  300,  301 

LEGTUREB.- 

No  person  can  be  a  Lecturer,  though 
elected  by  the  parish,  without  thp  rec- 
tor's consent— unless  there  be  an  imme- 
mortal  custom  to  elect  without  his  con- 
sent    CUnion  v.  Hatehard,  43 

LEGACY. 

See  Callivo  yn  Probatc,  &c. 
A  next  of  kin  who  has  received  a  legacy  aa 
under  a  will  of  which  probate  has  been 
taken  in  common  form,  muat  bring  in 
such  legacy  to  the  registry  of  the  Court 
before  he  can  be  permitted  to  put  the 
executor  on  proof,  per  teatet,  of  that 
will.     C«re  r.  Spencer,  Ue,  in  noHo, 

140 


M. 

MARRIAGE. 
See  BiGAXT. — ^Dscaxx  to  aee  F&ocxsDnies. 
Mabeiaqs    Cxbtuicatb.— Nuautt. — 
Rbvocatiob. 

1.  A  marriage  in  Ireland  between  parties 
held  to  be  proved  by  circumatanHal  evi- 
dence; and  administraUon  of  the  wife's 
effects,  thereon,  decreed  to  the  husband. 
The  alleged  nuUlty  of  such  marriage, 
on  account  of  its  celebration  by  a  po- 
pish priest,  held  to  be  not  proved. — 
Steadman  v.  PvwetL  27 

2.  "Semper  prwumifur  PBO  fnatn'momo," 
a  presumption  not  always  repelled  by 
the  marriage  having  been  a  clandestine 
one.     Ibi£  30 

3.  Where  one  whose  interest  as  a  husband 
is  denied,  has  proved  a  fact  of  marriage, 
the  burthen  of  proving  its  alleged  nulhty 
rests  with  the  other  party,  the  party  set- 
ting it  up  in' plea.     IbiiL  30 

4.  A  marriage  by  licence  deemed  null  and 
void  under  26  G.  2.  c  33,  by  reason  of 
minority  and  want  of  legal  consent — a 
nullity  held,  under  the  circumstances, 
not  to  be  cured  by  3  G.  4.  c.  7S.  s.  2: 
Bridgvxiter  v.  Crutehiey.  186 

5.  A  valid  marriage  between  parties  may 
be  had  by  their  consent  per  verba  ds 
prisaenti  in  Scotland,  such  parties  being, 
respectively,  above  the  age  of  pupilage, 
without  either  banns  or  license,  and 
without  the  intervention  of  any  religious 
ceremony.  Also— the  public  cohabitsr 
tion  of  parties  as  husband  and  wife  in 
ScoUand  is  preaumbtive  proof  that  they 
are  validly  marriea;  and  becomes  con- 
clurive  evidence  of  such  their  marriage 
in  the  event  of  its  not  being  distinttly 
proved  that  *they  did  not  intend"  to 
contract  matrimony.  Montague  ▼.  Mon- 
tague, 350 

6.  A  marriage  in  Ireland,  in  &  private 
house  at  any  hour  of  the  day  or  night, 
is  valid,  if  celebrated  by  a  person  in 
holy  orders,  between  two  patnato,  ac- 
cording to  some  catholic  ritual.  Bruce 
v.  Burke,  381 

A  marriage  so  celebrated  between  two 
parties  alleged  to  be  null  by  reason  that 
one  of  the  said  two  parties  was  a  protes- 
tant— that  alleged  ground  of  nullity  held 
not  to  be  proved.  Ibid 

7.  A  marriage  by  license  null  and  void,  by 
reason  of  minority,  and  want  of  legal 
consent,  under  26  Geo.  II.,  c.  33,  held 
to  be  rendered  a  good  and  valid  mar- 
riage by  the  retrospective  operation  of 
3  Geo.  IV.,  c.  75— it  being  held  that 
the  parties,  although  not  actually  coba- 

'  biting  up  to  the  time  of  the  passing  of  3 
Geo.  IV .  c.  7St  did  still  "  continue  to  Uve 
and  reoide  together  aa  huaband  and  wi/e. " 
in  legal  construction,  within  its  true  in- 
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tent  and  meaning,  up  to  that  time,  suffi- 
cuenUy  to  render  the  retrospective  pro- 
vifflon  of  3  Geo.  IV.,  c.  75,  applicable  to 
•uch  their  marriage.  Sing  v.  Santom, 
otherwise  King;  532 

8.  A  marriage  had  In  virtue  of  false  banns 
(the  wife,  defacto^  personating,  at  the 
time  of  the  marriage,  the  female  a«  for 
whose  marriage  with  the  husband,  de 
factOf  the  banns  had  been  pubfished)  pro- 
nounced null  and  void  under  the  statute 
36  Geo.  9,  c.  33 — a  statute  still  in  force 
as  to  the  particular  marriage  under  3 
Geo.  4,  c.  75,  artd  4  Geo.  4,  c.  76.  Stayte 
otherwise  Farguharson  v.  Farquharson, 

532 

MARRIAGE  AND  BIRTH  OF  ISSUE. 
See  Rbvocatiov. 

MARRIAGE  CERTIFICATE. 

1.  The  certificate  of  registry  is  not  essen- 
tial to  the  proof  of  a  marriage,  especial- 
ly not  to  the  proof  of  a  marriage  had, 
if  at  all,  anterior  to  the  marriage  act 
JV©rM«y  y.  Cock.  312,  313,  n. 

%  A  certificate  (so  purporting  to  be)  of  a 
Gretna  Green  marriage  is  not  pleadable 
in  proof  of  that  marriage.  JVokes  v. 
Mtl-ward.  358, 359 

But  though  not  pleadable  qud  certifi- 
cate, it  may  be  as  a  constituent,  wholly 
or  in  part,  of  the  marriage;  accompa- 
nied by  averments,  to  be  sustained  by 
evidence,  of  its  being  such,  in  and  by 
the  law  of  Scotland.  Montague  v.  Mon- 
tague* 350 

MINORITY. 
See  Mjluliavs. 


MISTAKE, 
in  a  codicil  corrected.       185,  n. 


MONUMENT. 

1.  An  allegation— responatve  to  articles, 
in  a  cause  of  office,  promoted  by  the  of- 
ficial of  a  peculiar  agunst  the  defendant, 
calling  upon  him,  Ist  to  answer  to  **bav- 
ing  illegally  set  up  a  monument  in  a  cer- 
tain church  in  lua  peculiar,  without  a  fit- 
culty$'*  2dly.  to  *<8hew  cause  why  he 
should  not  be  decreed  to  remove  the 
aame'^-^pleading,  1st  that  **the  said 
monument  was  erected  by  leave  of  the 
minister  and  churchwardens  {"  and,  2d]y. 
<*  Uie  said  monument,  instead  of  injur- 
ing or  disfiguring,  is  an  ornament  to  the 
aud  church"— Admitted  to  proof  by  the 
High  Court  of  Delegates.  See  Seager  v. 
Bsrwle^  per  tot,  191 

MUTUAL  WILLS. 
Mutual,  or  conjoint  wills  (so  styled)  irre- 
vocable by  either  of  the  (supposed)  tes- 
twfeoi%  ave  uaknown  to  the  teetawuntary 


law  of  this  country— that  is,  are  unknown 
as  wiOsg  to  the  law  of  this  country  at  all 
— ^what  effect  soever  may  be  g^ven  to 
such  instruments  in  equity.  Hobson  v. 
Blackburn.  115 

N. 

NULLITY  OF  MARRIAGE. 
See  BiGAMT.   . 

1.  In  a  cause  of  nullity  of  marriage,  the 
marriage,  of  the  nulUty  of  which  a  de- 
claratoiy  sentence  is  prayed,  requires, 
esbedallyt  to  be  proved — in  which  part 
or  his  case  if  the  plaintiff  lails,  the  court 
should  withhold  its  declantory  sentence 
of  quUi^ — ^how  clearly  soever  all  the 
several  fiicts  may  be  established  in  evi- 
dence, on  which,  had  the  marriage  itself 
been  established  by  similar  evidence,  a 
sentence  declaratory  of  its  nullity  might 
well  have  been  founded.  This  at  least 
is  the  rule,  where  the  plaintiff  and  de- 
fendant, respectively,  are  the  alleged 

\    contracting  parties.  J^okee  v.  MUward, 

356 

2.  The  b3rpothet]cal  form  of  the  sentence 
in  certain  causes  of  nullity  of  marriage, 
[viz.  a  sentence^  pronouncing  the  mar- 
riage null,  if  any  such  marriage  were  had] 
to  be  accounted  for  by  the  special  con- 
sideration, that  the  plunliff',  in  each  of 
thbse  causes,  was  not  only  nother  par- 
ty, nor  privy,  to  the  marriage,  but  was 
one,  from  whom  the  particulars  of  the 
marriage  were,  probably,  studiously 
concetded  by  the  defendant,  in  order, 
expressly,  to  defeat  the  object  of  the 
suit,  ffeseitine  y.  Murray,  Fust  ▼• 
Bvwerman,     Watson  v.  Faremouth, 

363,364 

NUNCUPATIVE  WILL. 

The/oefcim  of  an  alleged  nuncupative  will 
requires  to  be  proved  by  evidence  much 
more  strict  and  stringpnt  than  that  of  an 
alleged  written  will — m  addition  to  strict 
proof  of  ai/the  requintes  to  the  validity 
of  a  will  of  that  species  (as  the  **ragaiio 
tesHwn,'*  &c.,)  under  the  statute  of 
Frauds— to  entitle  it  to  probate.  Le 
Mann  v.  Bontal,  147 

o. 

OBLITERATION. 

See  IirsAKiTT. — Lsoagt. 

The  obliteration  of  a  legacy  held  to  be  ir- 
rational, both  in  itself,  and  in  the  testa- 
tor^s  mode  of  doing  or  performing  it— 
eonsequenilyt  the  legacy  itself,  in  sub- 
stance, pronounced  for.  Serubyy.Ftrd- 
kam.  40 
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ORDINARY. 

It  18,  though  usual,  not  ettential  to  the  va- 
lidity of  a  church-rate,  that  it  be  *'  eon" 
firmed  by  the  ordinary;**,  and  the  circum- 
stance of  a  church  rate  not  being'  so  con- 
firmed, is  no  obstacle  to  its  being  sued 
upon«  in  the  Ecclesiastical  Court  Knight 
and  ZJttl^ohfu  Y*  Qloyne,  423 

P. 

PARTICEPS  CRIMINIS. 

Examined  to  prove  adultery  charged  upon 
the  wife— evidence  of,  how  to  be  re- 
ceived*   But  y.  Bat,  170 

PAUPER. 

See  Costs. — Devaxatioit. 

A  party's  swearing  himself  not  to  be  worth 
6L  aher  payment  of  all  his  just  debts, 
gives  him  no  indefeasible  rig^t  to  be  ad- 
mitted a  pauper — the  fact,  if  denied, 
must  be  specifically  proved.  Nor  will 
even  proof  of  that  fact  suffice,  if  the 
party  can  be  fixed  with  the  receipt  of  a 
competent  income.     CUffotd  v.  Mxbey. 

48 

PENCIL. 

Alterations  in  a  will  made  in  pencil,  see 
Altxbatiohs.  155 

PEWS. 

1.  Faculties  appropriating  pews  in  parish 
churches,  to  particular  families,  in  dif- 
ferent forms,  and  under  different  limita- 
tions, too  lavishly  granted  by  ordinaries 
in  former  times — the  numerous  exclu- 
sive rights  to  particular  pews  vested,  or 
supposed  to  be  vested,  in  particular  fami- 
lies, to  which  this  has  given  risfe,  nui- 
sances to  parishes  at  large — ^it  is  the  duty 
of  ordinaries  to  prevent,  so  fitf  as  may 
be,  their  continuance  or  increase  by 
treating  all  applications  for  such  faculties 
with  great  reserve;  and  by  suffering 
none  to  issue  but  on  special  conudera- 
tions.    Fuller  v.  Lane,  366 

2.  Reparation  from  time  to  time,  is  neces- 
sary to  be  pleaded,  and  proved,  in  order 
to  make  witKpretcriptive  tiUe  to  a  pew. 

A  pew  can  only  be  annexed,  by  pre- 
scription, to  a  house— it  cannot  be,  to 
lands.  Where  so  annexed  to  a  house, 
the  occupier  of  the  house,  for  the  time 
being,  is  entitied  to  the  use  of  the  pewj 
not  the  owner  of  the  estate. 

A  posaeaiory  right  to  a  pew  is  only  co- 
extensive in  duration  with  actual  posses- 
non-— which  last,  if  abandoned,  the  right 
itself  wholly  ceases  and  determines. 
WooUocombe  v.  Ouldndge*  401 


PLEADING. 
See  Aduitxut,  l,  2. — AHtiCKSSy  1» 
EvioxvcB,  12, 13,  14. 

1.  In  a  testamentary  suit,  a  variety  of  slight 
circumstances  are  pleadable,  where  the 
case  set  up  by  the  other  party  is  charged 
by  the  party  pleading,  as  a  case  of  fraud. 
General  ndes  as  to  pleading  in  such 
cases.    Locke  v.  Demur.  131 

2.  It  is  desirable  to  compress  allegations 
into  the  narrowest  possible  compass 
within  which  all  relevant  facts  can  be 
fairly  and  adequately  stated— especially 
in  cases  which  necessarily  spread  into  a 
great  quantity  of  matter.  Rules  where- 
by a  too  diffuse  mode  of  Reading,  gen- 
erally, may  be  avoided.    J6.  134 

3.  In  a  rejoinder  to,  or  upon,  a  responsive 
allegation,  the  only  facts  strict^  pleada- 
ble are  those,  either  contradictory  to,  or 
explanatory  of,  facts  pleaded  in  the  alle- 
gation to,  or  upon,  which  it  rejoins;  and 
those  which  are  nomter  pervenia  to  the 
proponent's  knowledge — though  the 
Court  may,  in  its  discretion,  permit  fiu:ts 
to  be  pleaded  which  come  under  none 
of  those  descriptions,  under  certain  ar- 
cumstances.  Dav  v.  Clark  and  Clark,  243 

4.  A  party,  on  appeal,  may  amend  his  case 
by  pleading  new  fads  m  the  appeUaie 
Court.  309,364 

5.  The  principle  upon  which  the  Court 
refects  any  plea  is,  its  inadequacy,  as- 
suming it  to  be  true,  to  make  out  the 
case  laid  in  it.   Montefiore  v.  Moniefiort, 

340 
6-  In  assuming  an  allegation  to  be  true  for 
the  purpose  of  determining  its  admissi- 
bility, the  Court  only  assumes  to  be  true 
those  facts  pleaded  in  it  capable  of  sa- 
tisfactory proof;  and  not  all  the  several 
averments  which  may  stand  in  the  alle- 
gation, being  mere  inferences  deduced 
somehoWf  from  those  facts.  The  aver- 
ments in  a  plea,  are  taken  for  true,  only 
so/art  as  the  facts  pleaded,  justify  infer- 
ences to  the  effect  of  those  avermentsi 
which  whether  they  do  at  all,  and  if  so 
to  what  extent,  it  is  for  the  Court  to  de- 
termine. Ibid,  341 
7.  In  considering  whether  a  plea  pro- 
pounding a  testamentary  paper  be  ad- 
missible, the  Court  is  bound  to  keep  in 
view  the  extent,  and  efiect*  of  the  pa- 
per: and  to  couple  these,  all  along,  with 
its  history  as  g^ven  in  the  plea.    Jbid, 

343 

PLENB  ADMINISTRAVIT. 

See  Ikyxittort. 

Opposite  probabilities  as  to  aplene  admin' 
Utravit  stated  and  examined.  Bitehie  v. 
Bees,  St 

POPISH  PRIEST. 
Alleged  nullity  of  a  marriage  in  Ireland* 
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hj  reuon  of  its  celebration  hj  a  Popish 
priest,  held  not  to  be  sustained.  Stead- 
man  V.  PomeU,  26 

PRACTICE. 

See  AnxxiasT&ATioir,  &c. — Aiimowt, — 
Codicil .-t-Appxal. — Decree  to  eee  Pro- 
CSEDIirSS.— DoiflCXL. — EviDEircE.-— Fk- 

Mx  CoTz&T. — Pnocxss. — Will. 

1.  Old  rules  of  practice  which  are  conso- 
nant to  reason  and  analogy,  and  have  un- 
dergone no  authoritative,  alteration, 
ought  to  govern  the  practice  of  courts 
at  the  present  day.     Durant  v.  Durant 

47 

3.  An  original  codidl  of  which  probate 
had  been  granted  delivered  out  in  order 
to  its  being  regfistered  in  Scotland,  'and 
there  finally  deposited — this  being  ne- 
cessary to  give  effect  to  the  same;  and 
the  codicil  itself  not  relating  to  any 
property  of  the  testator  in  this  country. 
lie  JNiehobon,  deceased.  329 

3.  The  Court,  if  prayed  urill  direct  its  offi- 
cer to  attend  with  the  papers  in  a  cause 
depending^  at  the  trial  of  an  indictment, 
preferred  by  one  of  the  two  litigant  par- 
ties, against  certain  witnesses  examined 
on  behalf  of  the  other,  for  a  conspiracy 
to  sustain,  by  false  oaths,  the  case  of 
that  other.     fFestmeaih  v.  Westmeath, 

353 

4.  A  party  who  has  once  prayed  publica- 
tion, though  stopped  by  an  asserted  al- 
legation, is  not  at  liberty  to  produce 
further  witnesses  upon  hb  plea,  as  a 
matter  of  course — ^that  is,  not  without 
special  ground  laid,  and  by  leave  of  the 
Court;  in  the  event  of  such  asserted  al- 
legation not  being  actually  filed.  Bruce 
V.  JBurke.  365 


PROCESS  (SERVICE  OP.) 

1.  Whatever  is  to  be  done,  perwnaliy,  by 
the  party  principal  in  a  cause,  requires 
in  strictness,  a  personal  service  of  the 
notice,  or  decree  for  doing  it,  upon  the 
patty  prineipaL  Hence  the  service  of  a 
"decree  for  answers,"  upon  the  proctor 
(though  a  sufficient  service  of  it  for 
some  purposes,  p.  47.)  will  not  justify 
the  Court  in  putting  the  principal  in  con- 
tempt, if  those  answers  are  not  brought 
in.    Durant  v.  Durant,  43 

2.  In  all  cases  of  ''process"  served  on  a 
nunor,  the  Court  requires  a  certificate 
of  its  having  been  served  in  the  presence 
of  the  natimd,  or  legal  guardian  of  the 
minor:  or,  at  least,  in  that  of  some  per- 
son or  persons,  upon  whom  the  actual 
care  and  custody  of  the  minor  for  the 
time  being  has  properly  devolved. — 
Cooper  V.  Green,  374 


PROOF. 

See  Evinsirox.    liA.BBiAGX. 

The  burthen  of  proof  ordinarily  rests  with 

parties  setting  up  the  affirmative  of  any 

.    question.     Saph  v.  Atkinton*  64 

PROHIBITIONS. 

1.  Quaere,  whether  prohibitions  to  the  spi- 
ritual Court  should  go,  at  least,  in  eer^ 
tain  catea,  till  civilians  have  been  heard 
contra.  324,  et  teq, 

2.  Prohibition  to  suit  for  brawling,  by  let- 
ters of  request  256 

PROCTOR. 

See  Lachxs. 
Proctor  dominus  litis. 


301 


PROTEST. 


1.  To  inhibition.     Ore^;'  v.  Greg',         303 

2.  To  citation  by  letters  of  request.  [See 
RsduxsT.]    Burgoyne  r.  Free,         366 

PUBLICATION. 

No  party,  whether  such  originally,  or  a 
mere  intervener  in  a  cause,  can,  of  right, 
plead  in  the  principal  cause,  after  pub- 
lication has  once  passed,  of  evidence 
taken  in  that  cause.  But  the  Court,  if 
prayed,  may  still,  ex  gratia,  permit  a 
party  so  to  plead,  on  cause  shown.  Fftcts 
set  forth  in  an  affidavit,  in  order  to  found 
a  prayer  to  that  eff*ect,  on  the  part  of  an 
intervener,  stated  by  the  Court;  and 
held,  for  reasons  stated,  to  be  insufficient 
to  sustain  the  prayer.  But  the  party  so 
praying,  permitted,  under  the  circum- 
stances, to  cross-examine  the  witnesses 
on  the  other  side,  (so,  after  their  evi- 
dence publiihed,  that  is,)  on  first  giving 
security  for  the  payment  of  costs,  if  final- 
ly awanled  against  him  by  the  Court. 

Facts  novUer  pervetita,  newly  come  to  the 
knowledge  of  the  proponent,  are  the 
sole  facts  pleadable  after  publication^ 
(and  that  only  by  special  leave  of  the 
Court,)  except  under  circumstances 
veiy  extraordinary.    Clement  v.  Rhodes, 

416 

R. 

RATE    (CHURCH.) 

Libel  pleading  a  church  rate,  including 
"  etock  in  trade"  admitted  to  proof  by 
the  High  Court  of  Delegates.  See  Miller 
V.  BioomfieUl,  per  tot,  191 

RECOGNITIONS. 

Effect  of  recognitions  of  testamentary  pa- 
pers, what,  85.  Supposed  stated,  and 
examined.  85^  86 
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be-pubijcahon  of  will. 

See  Co9icx£. 

The  re-publication  of  a  will  is  tantamount 
to  the  making  of  that  will  de  novo.  Con- 
sequently, upon  the  universal  pnnciple, 
that  of  any  number  of  wills,  the  last  and 
latest  ift  that  in  force,  it  revokes  any  will 
of  a  date  prior  to  that  cf  the  re-publi- 
cation.    Rogert  V.  Pittit,  17 

BEQUEST. 

1,  A  suit  for  brawling  may  be  by  "letters 
of  request''    Dawe  v.  WiUiama.      256 

2,  "Letters  of  request"  from  a  bishop's 
**  commissaiy,"  go  in  the  same  course 
with  the  <*  appeal;"  that  is,  not  to  the 
diocesan  Court,  but  to  the  metropoUti- 
cal — ^the  Court  of  Arches.  Burgoyne  v. 
Free,  366 

RESCINDING  THE  CONCLUSION  OF 
A  CAUSE. 

!«.  (^^aerei  whether  the  Court  has  power  to 
rescind  the  conclusion  of  a  cause  after 
^tentenee^  against  the  sense  and  consent 
<yf  the  party  fir  whom  that  sentence  was 
^ven.     Thoma9  v.  Maud.  186 

S.  A  prayer  to  rescind  the  conclusion  of  a 
cause,  &C.,  rejected  for  reasons  espe- 
cially stated.  Mohaon  v.  Bocke,  341,  et 
eeq*    Mfhe§  y.  Mihoard,  364 

3,  IVhen  the  Court  is  prayed  to  rescind 
the  conclusion  of  a  cause,  in  order  to 
new  matter  being  pleaded,  it  always  re- 
quires to  be  satisfied,  both  that  the  par- 
i^  praying  it  is  in  no  lachee,  and  that  the 
neasure  prayed  is  one  essential  to  the 
«iids  of  justice— it  always  further  re- 
quires that  some  t^ffcto/ ground  belaid 
(as  that  of  such  new  matter  having  new/y 
€mne  to  the  proponent's  knowledge,  or 
as  the  case  may  be)  to  found  the  pzayer. 
Jhirant  v.  JkiranU  298 

KESTITUTION  OF  CONJUGAL 
RIGHTS. 

See  Aduitb&t. 

1.  An  allegation  responsive  to  the  libel,  in 
a  suit  for  restitution  of  conjugal  rights, 
admitted  to  proof;  although  the  facts 
pleaded  amounted  to  a  charge  neither  of 
•cruelty  or  adultery  against  the  party  by 
-whom  a  sentence  of  restitution  was 
prayed— but  without  the  Court  pledging 
Itself  as  to  the  final  effect  of  the  facts 
pleaded,  at  the  hearing.  Molony  v.  Ma- 
iony.  293 

'2.  The  Ecclesiastical  Court  can  only  inter- 
fere in  the  way  of  rettitution,  where 
matrimonial  cohabitation  is  suspended. 
Hence  it  is  incompetent  to  the  wife  to 
>ue  the  husband;  or  the  husband,  the 


wife*  for  reetituHon,  pending  cohabita- 
tion. Orme  v.  Orme.  355 
3,  But  when  a  husband,  who  has  been 
sued  successfully  for  restitution,  certifiee 
(as  usual)  in  order  to  his  dinuMeal,  that 
he  <<  has  taken  his  wife  home,  and  treat- 
ed her  with  conjugal  affection;"  (both  of 
which  he  is  enjoined,  such  being  the 
unial  fonn  of  sentence)  the  wife  maybe 
heard  in  objection  to  such  certificate^ 
and  on  proof  that  though  she  has  been 
**  taken  home,"  the  husband,  aihtmc, 
has  net  treated  her  with  **  conjugal  af- 
fection," the  CouH  will  sefoae  to  dis- 
miss the  huaband,  but  direct  bim  to  cer- 
tify over.     GiUy.GiO.                      355 

REVIEW,  COMMISSION  OF. 

•  _ 

Commisdon  of  review  in  Sir  George  Sio- 
vitle*9  caie — ^grounds  that  influenced  the 
discretion  of  the  Crown  in  granting. 

159,  fi« 

RBVOCATMMN  OF  WILL. 

See  Codicil. 

Questions  of  revocation  are  all,  to  aome 
extent,  questions  of  intention.  Hence 
testamentary  instruments  (regularly  ex- 
ecuted ones,  ill  particular)  are  hardly  to 
be  deemed  revoked  by  mere  inference, 
and  implication,  under  any  circumstan- 
ces; but  certainly  not  under  circumstan- 
ces tending  to  show  that  the  testator's 
intention  was  not  to  revoke  them.  Upon 
this  prindple,  where  A.,  by  a  eixth  co- 
dicil to  his  will.  <'  confirmed  and  re-pub- 
hshed"  his  said  will,  and  '*the  several 
codicils  thereto,  [specifying  twe,  by 
their  dates,  and  omitting  any  mention 
of,  or  reference  or  allusion  to»  either  of 
the  other  Mree,]  this  held,  under  the 
circumstances,  not  to  amount  to  any  re^ 
vocation  of  either  of  the  other  three. 
Smith  Y.  Cuumngham*  175 

REVIVAL. 

1.  To  the  revival  of  a  fonner  uncanceOed 
wiH,  upon  the  cancellation  of  a  latter 
revocatory  will,  the  legal  presumption 
b  neither  adverse  nor  favouiable— in 
other  words,  there  is  no  legal  presump- 
tion, either  way.  The  law,  having  fur- 
nished that  principle,  retires;  and  leaves 
the  question  one  of  intention  merely, 
and  open  to  a  decision,  either  way,  ac- 
cording to  extrinsic  facts  and  drcum- 
stances.     Uetieker.  Bawden.  250 

2.  A  case  of  this  description  totally  nude 
of  circumstances,  is  so,  next  to,  impos- 
sible, as  to  render  it  unnecessary  to  en- 
quire what  principle  would  be  applica- 
ble to  it,  should  it  ever  occur.    JMd. 
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BBVOCATION. 

1.  A  will  and  codicil  pronounced  for;  and 
three  iniermediata  codicils  held  to  be 
impliedly  revoked.  Oreenoueh  y.  Mar- 
til  286 

3,  A  will  is  presumptively  revoked  by  the 
testator  marrying  and  having '  issue. 
That  presumption  however,  (the 
strength  of  which  varies  according  to 
circumstances)  may  be  rebutted  by  evi- 
dence (strong  in  proportion)  to  show 
that  the  testator  meant  it  to  operate  not^ 
withstanding  his  having  married  and  had 
issue:  but  such  evidence,  to  be  effec- 
tual, must  satbfy  the  Court  as  to  this, 
uneguivocally,  A  formal  codicil,  9ubte- 
guent,  referring  in  direct  terms  to  that 
identical  will  would,  undoubtedly,  at  a 
republication  of  the  ^iU^  be  efiectual  to 
this,     Gibbent  v.  Crott,  375 

I^OGAXIO  TESTIUM. 

See  NwGVPATiva  Wiu. 

"  Listen,  an  of  you,  what  I,  EUzabeth 
Jones,  do  say,"  8cc.  Qumte^  whether  a 
sufficient  "roj^a/Mtestium,"  within  the 
statute  of  Frauds.  Xe  Matin  v.  Botuall. 

149 

s. 

SCOTCH  MARRIAGE. 
See  If  immiAos.— If  imiiiAsv  Oibtivicite. 

SEPARATION  (DEEDS  OF.) 

See  AnuLTxar. 

Deeds  of  separation  are  no  bars.'^ither,  on 
the  one  hand,  to  suits  for  restitution; 
or,  on  the  other,  to  charges  of  adtiiteiy. 
Provisions  of  one,  held  not,  as  insisted, 
to  amount  to  a  letter  of  license  to  the 
wife  to  commit  adultery.  SuiUvan  v. 
Sul&van.  316 

SUDDEN  DEATH, 
See  iMnmncrc  Papbbs. 

STATUTE, 
See  Wiui. 

SUSPENSION. 

Suspension  of  a  perM>a  in  holy  orders  for 
habitual  drunkennesi^  profaoeness,  &c. 
Saunder  v.  Daviee,  121 


T. 

TRUSTEES. 
See  ADMiHisTBATZoir. 


UNEXECUTED  WILL. 
&elKPXBFxcT  Fafebs. 

1.  An  unexecuted  will  may  be  prono  unced 
for,  though  the  testator  delated  to  exe- 
cute it  for  two  months  after  it  had  been 
fair  copied/or  execution— under  circum- 
stances deemed  sufficient  to  rebut  the 
ordinary  presumption  of  abandonment 
created  by  such  delay.  Warburian  v. 
Burrows,  144 

%  A  testator  made  a  will  to  please  his 
wife:  then  a  second  (unknown  to  his 
wife)  to  please  himself:  some  time  after 
he  went  to  his  attorney  and  gave  him 
instruetione  for  a  new  or  third  will --tell- 
ing him,  at  the  same  time,  that  he  was 
groing,  that  day,  to  make  a  codicil  to 
(and  so,  in  effect^  to  revive)  the^ji^ 
terming  it  his  wife's  will;  but  would 
come,  the  next  day,  and  execute  the 
third,  which  he  meant  to  be  ^  will. 
He  revived  the  Jirwt  will,  accordingly; 
but  died  without  ezeeuiing  the  i&iL 
The  Court  holding  that,  upon  the  evi- 
dence, he  was  oruu  prevented  from  ex- 
ecuting the  third  by  the  '<act  of  God" 
in  the  true  sense  of  that  phrase,  pro- 
nounced for  a  draft  will;  which  had 
been  prepared,  in  his  life  time,  from 
the  irutruetians  so  given  by  the  testator, 
as  aforesaid.   jSiUen  v.  Manning,        390 

UNNATURAL  PRACTICES. 

1.  Divorce,  by  reason  of.  Bromley  y, 
Bromley,  260,  n.  Mogg  v.  Mq^,     311 

2.  Deprivation,  by  reason  of.  EUenlhorp 
y,  Myers  and  Moae,  361,  n. 

V. 

VERDICT. 

See  BiGiMT. 

1.  Verdict  against  the  adulterer  pleaded  in 
a  suit  for  a  divorce,  by  reason  of  the 
wife's  adultery — and  effect  of.  Besty, 
Best,  irO 

2.  A  verdict  in  pari  materia,  between  the 
same  parties,  pleadable.  Dew  v.  Clarlu 

347,  34a 

3.  A  verdict  of  conviction  is  not  eoncluswe 
evidence  to  the  commission  of  the  of- 
fence by  the  party  against  whom  it  is 
pleaded,  in  a  mere  civil  cause:  though 
it  is  in  a  personal  {partly  criminal)  suit, 
founded,  immediately,  upon  that  ojffence 
of  which  the  defendant  (the  party  ^e^ 
ceeded  against,  and  against  whom  it  is 
pleaded)  has  so  been  convicted.  WH" 
fdnsany,  Gordon,  2St,etseq,    Bromky 
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T.  Bromky,     Elknthorp  v.  Myers  and 
Mom,  260,  261,  n. 

4.  A  party  in  a  cause  may,  during  itspenr 
deruyf  indict  certain  witnesses  examined 
on  behalf  of  the  other  party,  for  aeon- 
9pir§ey  to  sustain,  by  false  oaths,  the 
case  of  that  other:  and,  upon  their  con- 
viction ensuing,  may  plead  this  in  ex- 
ception to  the  testimony  of  .such  wit- 
nesses. Wutmeath  v.  Westmeath,     353 

YESTRY. 
^See  BKAWiiiro. 

QuterCf  whether  the  ^^ross  abuse  of  a  min- 
ister, while  preddiog  at  a  meeting*  of 
his  parishioners,  in  vestry,  be  not  an 
ecclesiastical  ofience,  and  punishable, 
as  sudh  by  the  general  ecclesiastical 
law;  altliough  it  be  not  liable  to  be  dealt 
with  as  a  "  chiding  and  brawling"  with- 
in the  statute  5  and  6  £dw.  6,  c.  4^  inas- 
much as  the  vestiiy  was  clearly  not  hold- 
en  in  a  consecrated  place.  WilUams  v. 
Goodyeri  378 

WIDOW. 

Usually  preferred  to  next  of  kin  in  grant 
of  administration,  and,  notwithstand- 
ing her  having  married  again.  Webb  v. 
JNeedham,  189 

WILL. 

See  DoxiciL. — ^Feks  Covsbt. 

1.  If  a  will  is  before  the  Court,  the  validi- 
ty of  which  is  admittedy  the  Court  will 
pronounce  for  it  in  preference  to  an  al- 
leged subsequent  will,  of  the  genuine- 
ness of  which  it  entertuns  any  serious 
doubts. 

For  the  principles  upon  which  Courts 
of  probate  proceed,  where  the  inquiry 
is,  whether  an  asserted  will  was  or  was 
not  the  act  of  the  alleged  testator,  see 
Semh  V.  jStkinson*         64,  et  seq,  per  tot, 

3,  Tne  Court  may  pronounce  in  favour  of 
an  admitted  former  will,  without  decid- 
ing q^trfiui/tWy,  that  an  alleged  latter 
one  {though  denied  to  be  the  testaior^s  act 
at  alt)  is  a  forgery.    Ibid,  73 

3.  The  will  of  a  British-bom  subject  (sub 
modai)  domiciled  abroad,  if  made  in  Eng- 
fia^,  according  to  English  forms,  is, 
pnAably,  entitled  to  probate  here,-  though 
null  and  void  according  to  the  lex  loei 
where  it  was  made.  Duchess  of  Kingsion*s 
unll—case  of,  204 

4.  A  will  propounded—the  direct  evi- 
dence of  the  yac/um  of  that  will  stated, 
and  held  to  be  sufficient,  corroborated 
by  various  facta  and  circumstances,  to 
entitle  it  to  probate,  if  not  itself  im- 
pugned and  discredited  in  the  strongest 


.  manner— attempts  to  impugn  it  by  at" 
tacking^— first,  the  credit  of  the  (sole> 
mtness—secondly,  the  probability  of  the 
disposition — thirdly,  the  genuineness  oC 
the  signature,  stated,  and  held  to  fail — 
the  will  pronounced  for;  and  the  oppos- 
ing parties  condemned  in  costs.  Ri&aon 
Y,Rocke,  219,  dseq* 

5.  Direct  evidence  to  the  factum  of  a  will 
propounded,  stated,  and  held  to  be  suf- 
ficient to  sustain  the  paper,  jiyrey  v.  BiUm 

27 5,  et  seq. 

6.  An  allegation  propounding  an  imper- 
fect paper  as  a  will,  rejected,  as  insuT- 
ficient  to  sustain  the  paper.  Monteflore 
V.  Montejiore,  341 

7.  Administration,  under  certain   limita^ 
tions,  of  the  goods  of  a  foreigner,  de- 
creed to  the  substituted  attorney  of  his 
residuary  legatees,  with  an  official  copjr 
annexed  of  "  eostrad^*  (only)  **from  him 
ivilP* — such  extracts  consisting  of  t^e 
beginning  and  ending  of  Uie  will;  and 
two  clauses  therein — the  one  containing 
the  appointment  of  executors;  and  the 
other,  a  bequest  of  the  testator's  (only) 
property  in  this  country.  Re  Eioboo,  de* 
ceased,  377 

8.  Where  probate,  in  common  form,  is 
sought  to  be  had  of  a  testamentary  pa- 
per, which  the  Court  is  convinced  could 
never  be  established,  by  proof  in  solemn 
form,  as  a  will,  the  Court  may  feel  itself 
Dounid  to  withhold  probate,  in  common 
form,  of  that  testamentary  paper ;  even 
though  this  be  assented  to  by  the  only 
party  or  parties  who  have  aiiy  apparent 
either  right  or  interest  to  contest  it.  At 
all  events,  under  circumstances,  it  will 
require  more  stringent  proof  that  the 
party  or  parties  so  assenting,  are  conu- 
sant of  the /u// import  of  their  act,  than 
is  furnished  by  the  mere  exhibiting  of  a 
formal  "proxy  of  consent,"  executed  by 
such  party  or  parties.  In  the  Chods  of 
John  Tokher,  Esq,,  deceased,  404 

9.  It  is  incompetent  to  the  Court  to  strike 
out  or  expunge  any  part  of  a  will  (how« 
ever  immaterial)  on  mere  verbal  state- 
ments to  the  fitness  of  this  [»'.  e.  state- 
ments unsupported  by  anyevidence,|&c.] 
even  though  with  the  consent  of  ai/ par- 
ties whose  interest  it  can,  by  possibility, 
affect.     Curtis  v.  Curtis.  413 

10.  It  is  the  practice  of  the  office  not  to 
receive  the  renunciation  of  an  executor, 
&c.  without  the  original  will.  Hence 
the  Court,  when  appued  to  for  letters  of 
administration,  limited  to  assign  a  satis- 
fied term  of  years  to  the  nominee  of  the 
owner  of  the  fee  (in  which  case,  it  is  not 
the  practice  of  the  office  to  annex  the 
original  will,)  on  the  renunciation  of  the 
party  entitled  to  the  administration  of 
the  deceased's  effects,  with  her  will  an- 
nexed, in  preference  to  receiving  the 
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renunciation  witfacmt  the  oiifi^nal  will, 
(this  not  being  to  be  had}}  decreed  the 
party  entitled  to  be  cited  to  accept  or  re- 
fuse, &c.»  promising  to  grant  the  admi- 
nistration to  the  nominee  of  the  owner 
of  tbe  fee,  on  the  other's  default  In  the 
Goods  of  Mtrtha  Fenton,  deeeaaetL     414 

11.  If  a  will  be  made  before  marriage,  and 
the  ^jvife  survive  the  husband,  that  will 
does  not  revive  by,  and  upon  the  mere 
death  of  the  husband.  But  if  a  woman 
repubUaht  in  her  widowhood,  a  will  that 
she  had  made,  being  a  feme  sole,  such 
will  is  equally  good,  and  valid,  to  dis- 
pose of  her  property,  as  if  it  had  been, 
actually,  and  originally,  made  by  her, 
in  her  widowhoodl 

Jiote,  Facts  and  circumstances,  of  what 
nature,  will  amount  to  the  republication 
of  a  will  of  peraonal  estate.  Long  v.  Al" 
dred,  421 

12.  Partial  insanity  is  good  in  defeasance 
of  a  will,  founded  immediately  (so  to  be 
presumed^  in  or  upon  such  partial  in- 
sanity. Ii  A.,  then,  make  a  wul,  plainly, 
inoffieiouSf  in  respect  to  B.,  and  is  proved, 
at  the  time  of  making  it,  to  have  been 
under  a  morbid  deluaion,  as  to  the  cha- 
racter and  conduct  of  B.,  the  Court  of 
Probate  will  relieve  against,  by  pro- 
nouncing this  will  to  be  invalid,  and 
holding  A.  to  have  died  intestate,  in  law; 
how  sane  soever,  in  other  particulars,  or 
even  generally.  A.,  at  the  time  in  ques- 
tion, of  making  the  will,  may  be  proved 
to  have  been.    Deiw  v.  Clark  and  Clark 

436 

13.  The  statute  25  Geo.  II.,  c.  6,  is  limited, 
in  point  of  trtie  eonstruetUm,  to  wills  and 
codicils  of  rea/ estate;  though  it  extends, 
in  terma,  to  all  wills  and  codicils  what- 
soever. Hence,  a  legacy,  &c.,  to  a  sub- 
scribing  witness  to  a  mere  will,  or  codi- 
cil, o€  personalty  is  a  g^d  legacy,  and 
as  such,  recoverable  at  law;  notwith- 
standing that  statute. 

To  arrive  at  the  true  meaning  of  any 
particular  phrase  in  a  statute,  that  par- 
ticular phnise  is  not  to  be  viewed,  de- 
tached from  its  context  in  the  statute — 
it  is  to  be  viewed  in  connexion  with  its 
whole  context;  understanding  by  this,  as 
well  the  "title,"  and  "preamble,"  as 
the  "purview,"  or  enacting  part,  of  the 
statute.    Brett  Y.Brett,  498 

14.  An  allegation  pleaded  that  a  testator, 
in  executing  certain  papers  [marked  jS.  ] 
as,  and  for  his  will,  [such  papers  con- 
sisting of  33  sheets,  numbered  from  1  to 
19,  and  from  21  to  34]  verily  believed  a 
paper  [marked  B.]  itself,  or  a  trans- 
cript, or  copy  thereof,  to  be  in  its  place 
[as  the  20th  (missing)  sheet,  suppUed 
from  the  draft  will,]  in  and  among  such 
papers;  and  that  if  a  transcript,  or  copy, 
of  B.  were  not  in  its  place,  in  and  among 
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papen  Jt^  when  to  execiited<by  th^  tes- 
tator, its  omission  wafi  purely  by  mistake^ 
or  accident;  or,  lastly,  that  if  a  cdpy  or 
transcript  of  J9.  were  in  ita  place,  in  and 
among  papers  A.  when  executed  by  the 
testatoTi  as  and  for  his  will,  it  had  «nce 
been  detached  from  the  same^  (and  lost 
or  mislaid)  unknown  to,  and  contmry  to 
the  meaning  and  intention  o^  the  testa- 
tor; for  that  the  testatoi^  meant  and  in- 
tended to  ^ve,  will,  and  bequeath,  &c. 
in  all  things,  as  in  papera«.A.  and  B.  (pro- 
pounded as  together  csntaSnihg  hia  will) 
together  contained* 

The  Court,  deeming  this  allegation 
proved,  pronounced  for.pipera  X  and 
B,  {B,  inserted  as,  or  in  supply 'of,  Uie 
20th  shefet  of  .^)  as  together  fontaimnjr 
the  will  of.  the  testatdb— <m.what'  fmnci- 
ples,  vide  ca^  of  Btjyldoa  t.  bayiilon, 
post.  Trover*  and  H^eltv.MUIir,  S06 

15.  Probate  of  a  will,  altered  lUTarioua  re- 
spects, by  the  testator,  subsequent  to 
the  execution  thereof,. decreed  to  the 
executors,  after  the  same  had  been  r^ 
stored  to  the  state  in  which  it  was  at  the 
time  of  its  being  executed; — it  appear- 
ing, by  affidatits,  that  the  testator  had  so 
altered  his  will,  whilst  of  unsound  mindg 
and  there  being  also  a  proxy  of  consent 
to  this  from  all  the  parties  whose  inte- 
rests were  affected  by  such  alterations. 
In  the  Goods  of  Richard  Bicknell,  dC' 
ceased,  508 

16.  Where  a  will  has  nothing  doubtful,  or 
incongruous,  on  the  face  of  it;  suggest- 
ing itself  the  probability  of  some  casual 
error,  to  account  for  this,  in  the  body  of 
the  will;  extrinsic  evidence  to  the  testa^ 
tor  having  meant,  other  than  the  tnll  ex* 
presses,  is  inadmissible;  for  the  Court, 
afler,  and  notwithstanding,  such  evi- 
dence, would  still  be  bound  to  pronounce 
for  the  will  in  its  actual  state. 

But  there  being  some  absurdity,  or  am- 
biguity, on  the  face  of  the  will;  probably 
owing,  and  so,  probably  to  be  ascrib  a, 
to  some  casual  error  in  the  body  of  the 
will :  the  fact  of  some  casual  error  in  the 
body  of  the  will  may  then  be  pleaded,  in 
order  to  its  being  proved  by  extrinsic 
evidence.  And  in  the  event  of  such 
evidence  being  satisfactory,  both  to  the 
fact  of  some  casual  error,  and  to  the 
error  suggested  being  precisely,  that 
error;  the  Court  is  bound  to  pronounce 
for  the  will,  not  in  its  actual  state,  but 
with  that  error  first  reformed  or  correct- 
ed, in  manner  suggested. 

An  allegation,  pleading  the  casual 
omission,  by  the  testator  in  his  will,  of  a 
legacy  of  500/.  to  a  nephew,  admitted  to 
proof  on  this  principle.  Bayldan  y. 
Bayldon  and  others,  509 

17.  A.,  as  executor  of  B.,  cited  to  bring 
in  the  probate,  token  in  common  form* 
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of  her  willy  nevenyean  before,  by  A.; 
and  to  prove  the  inml*  per  tetteti  at  the 
initance  of  C.^  as  the  representatiye  of 
D.»  the  mother  and  sole  next  of  kin  of  B. 

A.,  who  appeared  ander  protest,  dis- 
missed, with  costs — ^the  Court  holding, 
thai  it  was  only  competent  to  C.  to  do, 
in  the  premises,  what  D.,  if  living,  could 
have  done— <A<tf  D.,  if  livinff,  could  not 
have  cited  A.,  in  effect,  as  cited  by  C. — 
finally,  that  the  grounds  suggested,  in 
objection  to  the  protest  [being  the  same 
meant,  in  the  end,  to  be  relied  on,  in 
opposition  to  the  will]  were  unavailing 
in  objection  to  the  protest  [and  woul£ 
intheend»  be  equally  so,  in  opposition 
to  the  will.] 

Eveiy  legatee  who  puts  in  suit  the 
validil^  of  a  will,  must  bring  into»  and 
leave  in,  the  registry  of  the  Court,  the 
amount  of  his  legacy,  if  paid,  to  abide 
the  event  of  that  siut. 

A  manied  woman  who  possesses  a  se- 
JMnrfe  property,  may  di^ose  of  that 


separate  property  by  will,  independent 
of  her  husband,  and  just  as  if  she  weie 
Sifemesolei  whether  such  separate  pro- 
perty were  vested  in  the  hands  of  trus- 
tees, to  her  separate  use,  or  not. 

Where  a  wife  assumin|^  a  tight  to  di^ 
pose  of  property  by  will,  but  which 
right  is  ai^KSTiONABLi,  actually  ^sposes 
of  such  property  by  will,  a  Court  of 
Probate,  on  proof  of  the  mtrcfadum 
of  the  will,  should  pronounce  for  it; 
leaving  the  vdfe's  assumed  right  of  dia- 
poBol  to  be  questioned,  if  at  all,  m  an- 
other Court 

If  a  feme  covert  make  a  will,  bdng, 
at  that  time,  intestable  in  law;  still  S", 
surviving,  she  republishes  that  wiU  sub- 
sequent to  the  death  of  the  husband,  it 
is  a  GOOD  will  in  law. 

The  mere  conservation  of  a  will  for 
many  years  hat,  under  circumstances, 
amount  to  a  republication  of  that  will« 
so  far  as  regards  ^lonii/ property.  J9na- 
hoM  V,  BwrchelL  514 
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